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[PaiZJI.      JPlBATIOiO.  AeeEBSSIOH.     LaWPUI.  COMMISSIOBr. 

PaoBABU  Causb.] 
The  Palmtra,  Escurra,  Master. 

A  question  of  probable  cause  of  seizure,  under  the  Piracy  Acts  of 
yie  Sd  March,  1819,  ch.  75.  and  the  15th  of  May,  1820,  ch.  lit. 

In  ftich  a  case,  although  the  crew  may  be  protected  by  a  commission 
bona  fide  receired,  and  acted  under,  from  the  consequences  attach- 
ing  to  the  offence  oCjpiracy,  by  the  general  law  of  nations,  although 
such  commbsion  was  irregularly  issued ;  yet,  if  the  defects  in  the 
commission  be  -such  as,  connected  with  the  insubordination  and 
predatory  spirit  of  the  crew,  to  excite  a  justly  founded  suspicion, 
it  is  sufficient,  under  the  act  of  Congress,  to  justify  the  captors  for 
bringing  in  the  ressel  for  adjudication,  and  to  exempt  them  from 
costs  and  damages. 

Although  probable  cause  of  seizure  will  not  exempt  from  costs  and 
damages.  In  seizures  under  mere  municipal  statutes,  unless  ex* 
pressly  made  a  ground  of  justification  b>  the  law  itself,  this  princi- 
ple does  nbt  extend  to  captures  jure  belHt  nor  to  marine  torts  ge- 
nerally, nor  to.  acts  d(  CoSgress  authorizing  the  exercise  of  belli- 
gerent rights  to  a  limited  extent,  such  as  the  Piracy  Acts  of  the 
iW  of  March,  1819,  r.  75.  and  the  15th  of  May.  1820.  c.  11? 
Vol.  XII. 
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1887.  APPEAL  from  the  Circait  Court  of  Sooth  Caroliiuu 

^^^v^^  This  was  a  libel  of  iDfonnatioD  under  the  act  of  Congrev 
Pifo^r*  ^^  *®  ^  ^  March,  1819,  c.  75.  entitled,  **  An  act  to  pfBh 
tect  the  commerce  of  the  United  Stales,  and  punish  the 
crime  of  piracy/'  continued  in  force  bj  the  act  of  the  15th 
of  May,  1820,  c.  112.  The  libel  was  filed  by  the  District 
Attorney,  as  well  in  behalf  of  the  United  States,  as  of  the 
captors ;  and  alleged  that  the  brig  Palmyra,  alias  the  Pan- 
chita,  was  a  ressel,  from  which  a  piratical  aggression,  search^ 
depredation,  restraint,  and  seizure,  had  been  attempted  and 
made,  upon  the  high  seas,  in  and  pon  the, schooner  Co- 
quette, a  vessel  of  the  United  States,  and  of  ^e  citizens 
thereof,  and  in  and  upon  the  master,  officers,  and  crew  of 
the  said  schooner  Coquette,  citizens  of  the  United  St&tes ; 
and  in  and  upon  the  Jeune  Eugenie,  a  vessel  of  the  United 
States,  and  of  the  citizens  thereof,  and  in  and  upon  £d#ard 
L.  Coffin,  the  master,  and  the  officers  and  crew  of  the  said 
vessel,  being  citizens  of  the  United  States ;  and  also  in  and 
upon  other  vessels  of  the  United  States,  their  officers  and 
crews,  citizens  of  >the  United  States ;  and  in  and  upon  other 
vessels  of  various  nations,  states,  and  kingdoms,  their  offi- 
cers and  crews,  citizens  and  subjects  of  the  said  states  and 
kingdoms.  The  vessel  in  question  was  an  armed  vessel, 
ostensibly  cruising  as  a  privateer,  under  a  commission  from 
the  King  of  Spain,  and  was  captured  on  the  high  seas,  on 
the  1 5th  of  August,  1822,  by  the  United  States^  vessel  of 
war  the  Grampus,  commanded  by  Liei^enant  Gregory,  af- 
ter a  short  resistance,  and  receivjng  a  fire  from  the  Grampus, 
by  which  one  man  was  killed,  and  six  men  were  wounded. 
The  captured  vessel  was  sent  into  the  port  of  Charleston, 
South  Carolina,  fpr  adjudication.  A  libel  was  filed,  and  a 
claim  interposed ;  and  upon  the  proceedings  in  the  District 
Court,  a  decree  was  pronounced,  restoring  the  brig  to  the 
claimants,  without  damages  for  the  capture,  injury,  or  de- 
tention. From  this  sentence,  an  appeal  was  interposed  by 
both  parties  to  the  Circuit  Court ;  and  upon  the  hearing  iii 
that  Court,  a  decree  was  pronounced  affirming  so  much  of 
the  decree  as  acquitted  the  brig,  and  revcrsiQg  so  mucli  of 
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it  as  denied  damages ;  and  (he  Circuit  Court  proceeded  1927. 
finally  to  awara  damages,  to  the  amount  of  10,2BB  dollars 
and  58  cents.  From  this  decree  an  appeal  was  interposed 
in  behalf  of  the  United.  States  and  the  captors,  to  the  Su- 
preme Court.  The  cause  <oming  on  to  be  heard  in  this 
Court,  at  February  term,  1 825,  it  hot  appearing  that  there 
had  been  aoy  final  decree  in  the  Circuit  Court,  ascertaining 
flie  amount  of  damages,  the  cause  was  dismissed**  But  at 
the  last  term,  it  being  discovered  that  in  point  of  fact  there 
bad  been  a  final  award  of  damages,  which  was  omitted  by 
mistake  in  the  transoript  of  the  record  -certified  by  the 
Clerk  ot  flhe  Court  below,  this  Court,  on  motion  of  the 
appellants,  ordered  the  cause  to  bp.  reinstatea. 

At  the  hearing  in  tire  Court  below,  it  appeared  that  the 
commission  of  the  Palmyra  was  numbered  38^  and  entitled  in 
the  flSargin,  ^^  Real  Passaporte  de  Corso  para  los  Mares  (it 
India$f^  that  is,  "  A  roj/al  cruising  passport  for  the  Indian 
seas*^^  The  great  seal  of  Spain  was  affixed  to  it,  and  it  was 
signed  with  the  royal  sign  manual  with  the  usual  formula : 
^  Yo  el  Reg?^  It  was  afterwards  countersigned  by  the  Se* 
cretary  of  State  and  MarineiiAfrairs,  and  dated  at  Madrid, 
the  lOtb  of  February,  1816.  The  blanks  in  the  passport  or 
commission,  were  filled  up  to  Don  Pablo  Llanger,  an  inha* 
bitant  of  Cadiz,  to  arm  for  war  his  Spanish  schooner  {Go" 
leta)  called  the  Palmyra,  0/  ninety-three  tons^  one  twelve 
pound  cannon,  and  eight  carronades,  ten  pounders,  with  a 
crew  of  one  hundred  men.  A  printed  note  on  the  back  of 
the  commission,  signed  by  Juan  Dios  Robiou,  lieutenant  in 
the  national  navy,  and  captain  of  the  port  of  Porto  Rico, 
dated  on  the  5th  of  February,  1822,  renewed  the  commis^ 
sion  in  favour  of  Llanger^  as  captain  of  the  Palmyra,  for  a 
new  cruise  of  three  months,  it  having  been  originally  grant- 
ed for  the  term  of  three  months,  which  had  expired.  The 
vessel,  on  board  of  which  the  commission  was  found,  was 
in  (act  a  brig  of  one  hundred  and  sixty  tonSj  commanded  by 
Captain  Escura.    Various  testimony 'was  taken  as  to  the 
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I QS7^  acta  of  piracy  committed  by  the  Palmyra  upon  the  CoquetU 
^fl^'V^^  and  the  Jeone  Eugenie,  as  to  the  insubordination  and  {Are* 
ipJ^V  datoiy  spirit  of  the  crew  of  the  Palmyra,  and  as  to  the  n^ 
ture  and  circumstances  attending  the  encounter  betwetfi 
the  Palmyra  and  the  Grampus,  which  gave  rise  to  a  question 
of  fact  in  respect  to  the  justifiableness  of  the  cnuse  of  capture* 
But  it  has  not  been  thought  necessary  to  analyse  the  testi- 
mony, as  the  most  material  facts  are  stated  in  the  opinion 
of  the  Court. 

Jan.  OM.  The  Attorney  General,  and  Mr.  Hayne,  for  the  appellants, 
aigued,  diat  the  Palmyra  was  not  lawfully  and  regularly 
commissioned ;  and  that  admittinfi;  the  vessel  was  so  com- 
missioned,  she  bad  forfeited  her  cnaracter  by  the  miscon- 
duct of  the  officers  and  crew,  and  acquired  that  of  a  pirate. 

1.  A  commission  to  cruise  is  a  delated  authority^  and 
can  only  proceed  from  the  sovereign.*  Subordinate  agents 
may  be  employed  to  execute  the  will  of  the  sovereign  in 
that  respect,  but  the  actual  del^ation  of  the  power  must 
clearly  appear*  The  original  commission  being  issued  by 
the  King  of  Spaih  to  Captain  Llanger,  for  a  cruise  of  three 
months,  which  had  expired,  the  commission  was  Jimetui 

.  officio.  Its  subsequent  extension  to  Captain  Escura,  by  the 
Port  Captain  of  Porto  Rico,  was  without  any  authority  from 
the  King  for  that  purpose. 

3.  A  commission  to  cruise  is  given,  not  to  the  armed  ves" 
selj  but  to  the  officer  commanding  the  vessel ;  and  though 
the  officer  next  in  rank  may,  in  his  absence,  succeed  to  his 
rights,  he  does  so  by  becoming  captain  for  the  time  being. 
It  has,  therefore,  been  expressly  determined^  that  if  in  the 
absence  of  the  master,  a  privateer  makes  a  capture,  it  is  not 
such  a  capture  as  vests  a  prize  interest  in  the  captors,  but  it 
must  be  condemned  as  a  droit.^ 

2.  It  has  become  an  established  rule,  and  made  necessary 

a  Martens^  Frivatttrs,  11—88.  t  Axttni,  85S.  Mr..  Johnsonl's 
ttanilation. 
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by  tbe  kws  of  all  nations,  that  every  privateer,  before  sbe  18ST. 
is  permitted  to  cruise,  sb^ll  give  securittf,  and  this  fact  must  >^^v*^ 
appear  on  the  face  of  the  coihmission  itself.''  Such  secu-  pj[^ 
nty  is  required  by  the  laws  of  Spain,  but  was  not  given  in 
this  case. 

3.  The  leamisd  counsel  entered  into  a  minute  exainina- 
tion  of  the  facts,  to  show  that  tne  vessel  ought  to  have  been, 
condemned  as  a  piratical  vessel,  under  the  law  of  nations, 
or  as  having  committed  a  piratical  aggression  under  the 
acts  of  Coiu;re5s,  which  were  in  conformity  with  the  law  of 
nations.  They  then  pfpceeded  to  argue,  that  however  this 
might  be,  there  was,  at  all  events,  probable  cause  for  the 
capture  of  the  Palmyra,  and  for  sending  her  in  for  adjudi- 
cation. Probable  cause  liad  been  defined  to  be  less  than 
evidence  which  would  justify  condemnation.  In  its  legal 
sense^  it  means  a  seizure  made  under  circumstances  which 
warrant  suspicion.*  The  term  must  receive  the  same  exf 
position  in  matters  of  prize,  and  is  applied  to  a  captor  as 
well  as  a  seizor.^  In  all  captures  made  jure  belli^  circum- 
stances of  strong  suspicion  will  justify  the  captors,  and  the 
same  circumstances  must  equally  justify  a  seizure  made 
under  this  act  of  Congress,  which  authorizes  hostilities 
against  those,  who,  by  their  conduct,  have  acquired  the 
piratical  character,  and  forfeited  the  protection  of  their  own 
country.  Indeed,  this  must  now  be  considered  as  a  settled 
principle  in  this  Court,  since  the  decision  of  the  case  of  tbe 
Jthrianna  Flora  ^  every  circumstance  of  which  would  find 
its  parallel  in  the  present  case.  The  Court  leaving  deter* 
mined  that  it  will  not  look  beyond  the  act  of  Congrecj  for 
a  description  of  piraticaK vessels,  and  that  no  damages  will 
be  given  for  bringing  in  for  adjudication,  after  capture  of  a 
Teasel  falling  within  that  xlescriptibn,  if  the  seizing  officer 

a  nluat.  Capt.  41.  920.  Martens,  4.  6.  Bynk.  Q.  /.  Pyb,  Du- 
foneeav^  transl,  147.  £  Bro.  Civ,  and  Adm,  Iaiio,  S39.  Molloy, 
49. 

b  Locke  V.  The  United  States,  7  Craneh,  339.  .348. 

e  I  MaM(nC$  Rtp,  27.    3  Cranch,  458.  491. 
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1827.  acted  bona  fidt  in  the  honest  discharge  of  his  dutj  under 
Stf^'v*^^  the  law,  and  the  instructions  of  the  President,  although  the 
Pal  Court  itself  might  be  of  opinion  that  he  ought  to  have  re- 

leased the  vessel,  nothing  remains  but  to  appi)  the^e  princi- 
ples to  the  facts  of  the  present  case.  The  same  doctrine 
bad  also  been  laid  down  by  Sir  W.  Scott,  in  a  case  which 
this  Court  cite  with  approbation  in  the  judgment  in  the  Ma* 
rianna  Flora.^ 

The  learned  counsel  further  insisted,  that  the  seizing  offi- 
cer was  fullj  jusiified  in  capturing,  and  sending  in  for  adju- 
dication, the  Palmyra,  upon  the  following,  amoni;  other 
grounds.  1»  Because  the  vessel  had,  in  the  very  words  of 
die  statute,  committed  various  acts  ^^  of  piratical  aggression, 
search,  restraint,  depredation,  and  seizure,^'  on  American, 
and  other  vessels.  2.  Because  the  conduct  of  the  vessel,  in 
searching  American  ships,  in  violation  of  the  treaty  between 
the  United  States  and  Spain,  and  all  the  other  circumstances 
of  the  case,  warranted  the  worst  suspicions  respecting  her 
character  and  conduct.  3.  Because  the  conduct  of  the  com- 
mander of  the  Palmyra,  ailer  the  capture,  and  the  unsatis- 
factory explanations  given  by  him  of  the  above  circum- 
stances, confirmed  those  suspicions  ;  and  the  seizing  officer 
not  being,  according  to  his  instructions,  ^^  satisfied  that  s(ie 
was  acting  under  a  regular  <*ommission,  and  not  piratically,'^ 
be  was  bound  to  send  her  Xu.  for  adjudication. 

Mr.  Tazewell^  for  the  respondents,  argued,  (1.)  That  the 
Court  had  no  authority  to  reinstate  the  cause,  afier  it  was 
dismissed  at  a  former  term :  f .  Because  it  might  operate  to 
the  prejudice  of  the  sureties,  to  whom  the  property  had 
been  delivered,  on  bail,  in  the  Court  below  ;  and,  2.  Be- 
cause the  cause  might  be  heard  lb  this  Court  upon  the  ap- 
peal, in  respect  to  the  sientence  of  restitution,  that  being  the 
only  decree  in  which  the  United  States  had  any  interest  as  a 
party ;  and  that,  as  to  damages,  the  captors  were  the  onlj 
persons  responsible  for  damages,  and  they  alone  had  a  right 

n  The.  Tjouift.  «  PodsofCs  Adm,  Rep.  f  10. 
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of  appeal  respecting  that  subject ;  so  that  the  original  caose      1 837. 
had  thus  becorne  divided  intcf  two  causes,  in  which  each 
partj  was  an  actor. 

9.  The  learned  counsel  also  insisted  that  the  libel  was 
dcfecfive,  in  not  charging  with  sufficient  precision  the  par- 
ticular acts  g{  (>lratical  aggression,  and  in  omitting  to  allege 
a  previous  prosecution  and  conviction  of  the  captured  per- 
sons of  the  crime  of  piracy,  which,  it  was  insisted,  wis  an 
eMntial  prerequisite  to  the  proceeding  tn  r^tn* 

3«  As  to  the  general  merits,  he  argued  with  great  minute* 
ness  and;ibilit^  upon  the  facts,  to  show  that  the  vessel  had 
not  been  guiltj  of  a  piratical  aggression,  within  the  gleaning 
of  the  acts  of  Congress,  and  that  no  such'  probable  cause 
existed  as  justified  the  captors  in  the  original  seizure,  and 
in  bringing  in  the  vessel  for  adjudication.  The  evidence 
was  not  sufficient  to  establish  any  acts  of  sea  robberjr,  con- 
stituting a  piratical  character,  or  general  habit  of  piracy; 
and  so  far  from  having  committed  a  piratical  aggression  on 
the  Grampus,  the  Palmyra  had  merely  acted  in  self  defence, 
the  avowed  purpose  of  Lieutenant  Gregory  being  to-  cap- 
ture her  upon  suspicion.  The  case  presented,  was  that  of 
a  hostile  attack  made  by  a  vessel  of  war  of  the  United 
States  on  a  foreign  vessel,  known  to  be  regularly  commis- 
sioned, and  sent  in  for  adjudication  aflerJier  character  was 
satisfactorily  explained.  But  even  supposing  there  was 
probable  cause  for  the  seizure  and  detention,  that  would  not 
excuse,  unless  it  was  followed  by  an  actual  coi^demnation. 
Probable  cause  will  not  excuse  from  remunerative  damages, 
in  any  case,  unless  of  a  capture  jure  bellij  or  where  it  is 
expressly  provided  as  a  justification  by  some  municipal  law« 
This  doctrine  was  clearly  recognised  by  the  Court  in  the 
case  of  the  Apollon^ 

Mr.  Justice  Story  delivered  the  opinion  of  the  Court.       Jan.  15f9^> 
This  is  the  case  of  a  proceeding  in  rem^  by  a  libel  of  in- 
formation founded  On  the  act  of  Congress  of  the  third  of 

a  9  meat.  Rep.  8W 
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1637.  March,  1819,  cb.  75.  as  continaed  in  foroe  bjr  ttve  ac^  Of 
Congress  of  the  15tb  of  Ma),  ]820,cb.  113.  The  second 
section  of  the  former  act  authorizes  the  president  *^  to  in- 
struct the  commanders  of  puUic  armed  vessels  of  the  Uni- 
ted States,  to  seize,  subdue,  and  send  into  any  port  of  fhe 
United  States,  anj  armed  vessel  or  boat,  or  any  yessd  or 
boat,  the  crew  whereof  shall  be  armed,  and  which  shall  have 
attempted  or  committed  any  piratical  aggression,  search, 
restraint,  depredation  or  seizure,  upon  any  vessel  of  the 
United  States,  or  of  the  citizens  thereof,  or  upon  any  other 
vessel*''  The  fourth  section  declares,  ^*  that  whenever  any 
vessel  or  boat /rom  which  any  piratical  aggression,  search, 
restraint,  depredation,  or  seizure,  shall  have  been  first  at«^ 
tempted  or  made,  shall  be  captured  and  brought  into  any 
port  of  the  United  States,  the  same  shall  and  may  be  ad* 
judged  and  condemned  to  their  use,  and  that  of  the  captors, 
a^r  due  process  and  trialj  in  any  Court  having  admiralty 
jurisdiction,  and  which  shall  be  holden  for  the  district  into 
which  such  captured  vessel  shall  be  brought,  and  the  same 
Court  shall  thereupon  order  a  sale  and  distribution  thereof 
accordingly,  and  at  their  discretion.'' 

The  brig  Palmyra  is  an  armed  vessel,  asserting  herself  to 
be  a  privateer,  and  acting  under  a  commission  of  the  King 
of  Spain,  issued  by  his  authorized  officer  at  the  Island  of 
Porto  Rico.  She  was  captured  on  the  high  seas  on  the  1 5tii 
of  August,  A«  D.  1 822,  by  the  United  States  vesbel  of  war 
Grampus,  commanded  by  Lieutenant  Gregory,  after  a  short 
resistance,  and  receiving  a  fii%  from  the  Grampus,  by  which 
one  man  was  killed,  and  six  men  were  wounded.  She  was 
sent  into  Charleston,  South  Carolii^a,  for  adjudication.  A 
libel  was  duly  filed,  and  a  claim  interposed ;  and  upon  the 
proceedings  in  the  District  Court  of  that  district,  a  decree 
was  pronounced  by  the  Court,  that  the  brig  be  acquitted, 
without  any  damages  for  the  capture,  fnjury,  or  detentioh. 
From  this  decree  an  appeal  was  made,  by  both  parties,  to  the 
Circuit  Court ;  and  upon  the  hearing  in  that  Court,  where, 
for  the  first  time,  the  officers  of  the  privateer  were  examined 
as  i^tnes8^,the  Circuit  Court  pronounced  a  decree,  affirm- 
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iDg  80  mucb  of  the  decree  of  the  District  Court,  as  acquit*  1837. 
tad  the  brig,  and  reversiDg  so  much  o,f  it  as  denied  damageSt  v^>r^^ 
and  proceeded  finally  to  award  damages  to  the  claimants,  to  p JL??^. 
the  amount  of  10,288  dollars  and  58  cents*  From  this  de- 
cree there  was  an  appeal,  interposed  on  behalf  the  United 
States  and  the  captors,  to  the  Supreme  Court*  The  cause 
came  on  to  be  heard  upon  this  appeal,  at  February  term, 
1 826,  and  upon  inspection  of  the  record,  it  did  not  then  ap- 
pear that  there  had  been  any  final  decree,  ascertaining  the 
amount  of  damages.  The  Court  were  of  opinion,  that  if 
there  had  been  no  such  decree^  the  case  was  not  properly 
before  the  Court  upon  the  appeal,  there  not  being  any  Jinal 
decree,  within  the  meaning  of  the  act  of  Congress*  The 
Court  considered,  that  the  damages  were  but  an  incident  to 
the  principal  decree ;  that  the  cause  was  but  a  single  one ; 
and  that  the  cause  could  not,  at  the  same  time,  be  in  the 
Circuit  Court  for  the  purpose  of  assessing  damages,  and  in 
this  Court  upon  appeal,  for  the  purpose  of  an  acquittal  or 
condemnation  of  the  vessel.  The  questions  indeed  were 
different ;  but  the  cause  was  the  same.  Upon  this  ground, 
the  appeal  was  dismissed.  But  at  the  last  term  of  the 
Court,  it  appearing  that  in  point  of  fact  there  had  been  a 
final  award  of  damages,  and  that  the  error  was  a  mere  mis- 
prision of  the  clerk  of  the  Circuit  Court  in  transmitting  an 
imperfect  record,  the  Court,  upon  motion  of  the  appellants, 
at  the  last  term,  otdered  the  cause  to  be  reinstated* 

It  is  now  contended,  that  this  Court  had  no  authority  to   Whether  this 
reinstate  the  cause  after  such  a  dismissal;  1.  Because  it  may  9S^!^  ^^^  *"* 

'  •'  thonty  to  rein* 

operate  to  the  prejudice  of  the  stipulators  or  sureties,  to  ttatethecaute. 
whom  the  privateer  was  delivered,  upon  stipulation,  in  the 
Court  below;  and,  2.  Because  the  cause  was  capable  of 
being  heard  in  this  Court  upon  the  appeal  in  respect  to  the 
decree  of  acquittal,  that  being  the  only  decree  in  which  the 
United  States  had  any  interest  as  a  party ;  and  that  as  to  the 
damages,  the  captors  were  the  only  persons  responsible  for 
damages,  and  they  alone  had  a  right  of  appeal  respecting 
tjie  same ;  so  that  by  operation  of  law,  the  cause  bad  be- 
Vol,  Xir  Q 
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1 897       come  divided  into  two  separate  and  distinct  causes,  in  which 
s^r-^^^-^^  each  f^rty  was  an  actor. 

The  This  Court  rasiiiot  concur  in  either  objection.     When- 

ever  a  3tipula(ion  is  takon  in  an  admiralty  suit,  for  the  pro- 
perty suhjected  to  legal  procesH  and  tondemnatioo,  the  sti- 
pulation is  deemed  a  mere  subi^titutc  for  the  thing  itself,  and 
tlie  stipulators  liable  to  the  exercise  of  all  those  authorities 
on  the  part  of  the  Court,  which  it  could  properly  exercise, 
if  the  thing  itself  were  still  in  its  custody.  This  is  the 
known  course  of  the  Admiralty.  It  is  quite  a  different  ques- 
tion, whether  the  Court  will,  in  particular  cases,  exercise  its 
authority,  where  sureties  on  the  stipulation  may  be  affected 
injuriously.  That  is  a  subject  addressed  to  its  sound  discre- 
tion. In  the  present  case,  there  was  no  ground  for  surprise 
or  injury  to  the  stipulators,  or  indeed  to  any  party  in  inte- 
rest. If  there  had  been  no  final  award  of  damages,  the  cause 
would  not  have  been  properly  before  this  Court,  and  the 
appeal  itself,  being  a  nullity,  would  have  led  the  cause  still 
in  the  Circuit  Court.  But  as  such  an  award  was  made,  the 
appeal  was  rightfully  made ;  and  the  dismissal,  being  solely 
for  a  defect  of  jurisdiction  apparent  on  the  record,  and 
founded  on  a  mistake,  constituted  no  har  to  a  new  appeal, 
even  if  a  general  dismissal  mi^ht.  The  appeal  then  might, 
at  any  time  witnia  five  years,  have  been  lawfully  made,  and 
have  bound  the  parties  to  the  stipulation,  to  all  its  conse- 
quences The  difference  between  a  new  appeal,  and  a  rein 
statement  of  the  old  appeal,  ailer  a  dismissal  from  a  mispri- 
-  sion  of  the  clerk,  is  not  admitted  by  this  Court  justly  to  in- 
volve any  difference  of  right  as  to  the  stipulators.  Every 
Court  must  be  presumed  to  exercise  those  powers  belonging 
to  it,  which  are  necessary  for  the  promotion  of  public  jus- 
tice ;  and  we  do  not  doubt  that  this  Court  possesses  the 
power  to  reinstate  any  cause  dismissed  by  mistake.  The 
reinstatement  of  the  cause  was  founded,  in  the  opinion  ot 
this  Court,  upon  the  plain  principles  of  justice,  and  is  ac- 
cording to  thj^  known  practice  of  other  judicial  tribuoals  in 
like  cases. 

The  other  objection  hns  not.  in  our  opinion,  a  more  solid 
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(bundation*  The  libel  was  filed  by  the  District  Attorney,  as  1 3^7^ 
well  in  behalf  of  the  United  States,  as  of  the  captors,  and  \^^w^^^ 
prayed,  as  usual,  a  condemnation  of  the  vessel,  and  distnbu-  p  7^\ 
tionof  the  proceeds.  This  fact  is  noticed  for  the  purpose  of  an- 
swering the  observation  made  at  the  bar,  as  to  the  parties  to 
the  libeK  It  has  been  supposed,  that  the  United  States,  and  f  be  entire 
the  captors,  are  to  be  deemed  severally  libellants,  having  ""^r^*"*5!' 
distinct  rights,  both  of  prosecution  and  appeal.  But  tHis  Couct. 
proceeds  upon  a  mistake.  In  every  case  of  a  proceeding 
for  condemnation,  upon  captures  made  by  the  public  ships 
of  war  of  the  United  States,  whether  the  same  be  cases  of 
prize,  strictly  jure  6ei/t,  or  upon  public  acts  in  the  nature 
of  captures  ^ure  belli^  the  proceedings  are  in  the  name  and 
authority  of  the  United  States,  who  prosecute  for  them- 
selves as  well  as  for  the  captors.  The  captors  cannot, 
without  the  authority  of  the  government,  proceed  to  en- 
force condemnation.  The  suit  is,  in  farm  and  subslance,  a 
proceeding  by  and  in  the  name  of  the  United  States,  for 
the  benefit  of  all  concerned.  And  whether  the  question 
respect  the  point  of  condemnation,  or  of  damages,  the  Uni- 
ted States  have  a  right  of  appeal  coextensive  with  the 
whole  matter  in  litigation,  and  may  interpose  their  protec- 
tion to  guard  their  agents  and  officers  against  injury  and 
damages.^  These  agents  and  ofiicers  are,  indeed,  in  a  cer- 
tain sense,  parties  to  the  suit,  as  the  seizing  officer  is  in 
cases  of  mere  municipal  seizures ;  and  when  the  claimant 
mdces  hinnself,  by  a  demand  of  damages,  an  actor  in  the 
suit,  no  doubt  exists  that  the  Court  may  proceed  to  decree 
damages  against  them,  and  thu^  entitle  them  to  a  separate 
right  of  appeal,  if  the  government  should  feel  that  it  had  no 
further  interest  to  pursue  the  suit.  But  ptill  the  right  to 
damages  must  always  be  dependant  upon  the  question  of 
condemnation  or  acquittal,  for  it  can  never  be  successfully 
contended,  that  if  a  condemfiation  is  finally  adjudged,  a 
decree  for  damages  can  be  maintained.  And,  on  the  other 
hand,  in  a  case  of  acquittal,  the  whole  circumstances  of  the 
case  must  be  taken  into  consideration,  in  order  to  ascertain 
that  the  case  i^  one  which  justifies  an  award  of  dama^c5. 
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1 8S7.      '^  ^^  present  case,  there  was  an  appeal  entered  bj  the  Dis- 
\^^v^^  trict  Attorney  for  the  United  States,  and  ako  for  the  cap- 
j^h©       tors,  from  the  decree  of  the  Circuit  Court.     If  this  decree 
was  final,  such  an  appeal  brought  up  the  Whole  cause  as  to 
all  he  parties ;  and  would,  in  point  of  law,  have  produced 
die  same  effect,  if  in  form  the  appeal  had  onlj  been  iv  the 
name  of  the  United  States.     If  the  decree  was  not  tmal, 
(as  uponthe  original  record  it  appeared  to  this  Court  not  to 
be,)  then  it  was  void  as  to  all  parties.    Either  waj,  then, 
there  never  was  any  separation  of  the  parties  libellants,  so 
as  to  give  rise  to  the  point  of  separate  independent  causes. 
We  are,  then,  of  opinion,  that  the  whole  cause  is  now  right* 
fully  before  us. 
Objections  to     It  is  contended  op  behalf  of  the  appellees,  that  the  pre- 
of^ne?ibel?^^  ^^^^  ^"*^  Cannot  be  maintained,  because  the  libel  itself  is 
fatally  defective  in  its  averments.     It  is  said  to  be  too  loose, 
inartificial  and  general  in  its  structure,  to  give  a  just  foun- 
dation for  any  judgment  of  condemnation.     If  this  were 
admitted  to  be  true,  the  only  effect  would  be,  Supposing  the 
merits  on  the  evidence  appeared  to  be  in  favour  of  the 
libellants,  that  the  Court  would,  according  to  its  known 
course  of  practice,  remand  the  cause  to  the  Circuit  Court, 
with  directions  to  allow  an  amendment  of  the  libel,  and  ul- 
terior proceedings  consequent  thereon.     But  there  is  assert- 
ed to  be  another  fatal  defect  in  the  averments  of  the  libel, 
which  is  incapable  of  being  cured,  because  it  cannot  be  es- 
tablished in  point  of  fact ;  and  that  is,  that  the  ofienders  are 
not  alleged  to  have  been  convicted  upon  any  prosecution  in 
personam^  of  the  offence  charged  in  the  libel.     The  argu- 
ment is,  that  there  must  be  a  due  conviction  upon  a,  prose- 
cution and  indictment  for  the  ofience  in  personam^  averred 
and  proved,  in  order  to  maintain  the  libel  in  rem. 
How  fur  the      In  rcspcct  to  the  first  objection,  it  must  be  admitted,  that 
the^  commoii  ^^^  ^^^^^  >&  drawn  in  dn  inartificial,  inaccurate,  and  loose 
'■'*•.  ■•     !"  manner.     The  strict  rules  of  the  common  law  as  to  crimi- 

pleening        in 

criminal caMf,  nal  prQSCCutions,  have  never  been  supposed  by  this  Court 
^o  *^ufor*fna^  ^^  ^  required  in  informations  of  seizure  in  the  Admiralty 
Uont  in  rem.    for  forfeitures,  which  are  deemed  to  be  civil  proceedings  in 
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rem.  Even  on  iDdictments  at  ibe  commoD  law,  it  is  often  ib27* 
sufficient  to  state  the  offence  in  the  very  terms  of  the  prbhi-  .^r->^^w/ 
bitory  statute ;  and  the  cases  cite*  by  the  Attorney  General  p^^^^ 
are  directly  in  point.  In  informations  in  the  Exchequer  for 
seizures,  general  allegations  bringing  the  ^case  within  the 
woids  of  the  statute,  have  been  often  held  sufficient.  'And 
in  this  Court  it  has  been  repeatedly  held,  that  in  libeb  in 
remj  less  certainty  than  what  belongs  to  proceedings  at  the 
common  law,  will  sustain  a  decree  of  condemnation,  if  the 
words  of  the  statute  are  pursued,  and  the  allegations  point 
out  the  fiicts,  so  as  to  gire  reasonable  notice  to  the  party  to 
enable  him  to  shape  his  defence.  There  is,  indeed,  in  Ad- 
miralty proceedings,  little  ground  to  insist  upon  much  strict- 
ness of  averment,  because,  in  however  general  terms  the 
offence  may  be  articulated,  it  is  always  in  the  power  of  the 
Court  to  prevent  surprise,  by  compelling  more  particular 
charges  as  to  the  matters  intended  to  be  brought  forward  by 
the  prooft.  In  general,  it  may  be  said,  that  it  is  sufficient  in  Oemrai  rai« 
libels  m  rem,  for  forfeitures,  to  allege  the  offence  in  the  terms  rem. 
of  tne  statute  creating  the  forfeitures.  There  may  be  ex- 
ceptions to  this  rule,  where  the  terms  of  the  statute  are  so 
general  as  naturally  to  call  formore  distinct  specificati^s. 
Without  pretending  to  enumerate  such  exceptions,  let  us 
look  at  the  allegations  in  the  amended  libel  in  the  present 
case.  It  chaises,  '*  that  the  said  brig,  called  the  Palmyra, 
&c.  was,  and  is,  a  vessel  from  which  a  piratical  aggression, 
search^  depredation,  restraint,  and  seizure,  has  been  first 
attempted  and  made,  to  wit;  upon  the  high  seas,  in  and  upon 
the  schooner  Coquette,  a  vessel  of  the  United  States,  and 
of  the  citizens  thereof,  and  in  and  upon  the  master,  officers, 
and  crew  of  the  said  schooner  Coquette,  citizens  of  the 
United  States;  and  also  in  and  upon  the  Jeune  Eugenie,  a 
vessel  of  the  United  States,  and  of  the  citizens  thereof,  and 
in  and  upon  Edward  L.  Coffin,  the  master,  and  the  officers 
and  crew  of  the  said  vessel,  being  citizens  of  the  United 
States,  and  also  in  and  upon  other  vessels  of  the  United 
StateSj  their  officers  and  crews^  citizens  of  the  United  States, 
and  in  and  upon  other  vessels  oj  various  nations,  states  and 
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1327,      kingdomij  their  officers  and  crewiy  cUizens  and  subjecii  of 
v^p-v-^^  $aid  states  and  kingdoms.^'*    Now,  whatever  maj  be  said  as 
Pal    ^       to  t^e  looseness  aodgeoerality,  and  consequent  insufficiency 
of^the  latter  clauses  of  this  alieii^ation,  the  former  specify- 
ing the  Coquette  and  Jeune  Eugenie,  (upon  which  alone 
the  proofs  mainly  rel)  fcir  lonemndtion,)  have,  in  our  opi- 
nion, reasonable  and  suibcient  certainty.     It  was  not  neces- 
sary to  state  in  detail  the  particular  acts  constituting  the  pi- 
ratical aggression,  search,  depredation,  restraint,  or  seizure* 
The  general  words  of  the  statute  are  sufficiently  descrip- 
tive of  the  nature  of  the  oifeuce ;  and  the  particular  acts 
are  matters  proper  in  the  proofs.     We  may,  then,  dismiss 
this  part  of  the  objection. 
How  far  a  pre-     The  Other  point  of  objection  is  of  a  far  more  important 
tioo'tS'/!!^^  and  difficult  nature.     It  is  well  known,  that  at  the  common 
nam  It  neces-  Igw  in  manv  cascs  of  felonies,  the  party  forfeited  his  goods 

tary  to  found        .     ,  ,  ^         .  n^       i.     i.  .  .•  ■  .     • 

tbe  proceed-  and  chattels  to  the  crown.  1  he  forfeiture  did  not,  stnctly 
log  tn  rem.  gpeaking,  attach  m  rem  ;  but  it  was  a  part,  or  at  least  a  con- 
sequence, of  the  judgment  of  conviction.  It  is  plain  from 
this  statement,  that  no  right  to  the  goods  and  chattels  of  the 
felon  could  be  acquired  by  the  crown  by  the  mere  commis- 
sion of  the  offence ;  but  the  right  attached  only  by  the  con« 
riction  of  the  offender.  The  necessary  result  was.  that  in 
every  case  where  the  crown  sought  to  recover  such  goods 
and  chattels,  it  was  indispensable  to  establish  its  right  by 
producing  the  record  of  the  judgment  of  conviction.  In  the 
contei|iplation  of  the  common  law,  the  offender's  right  was 
not  devested  until  the  conviction.  But  this  doctrine  neyer 
was  applied  to  seizures  ^nd  forfeitures,  created  by  statute,  in 
rem  J  cognizable  on  the  revenue  side  of  the  Exchequer. 
The  thing  is  here  primarily  considered  as  the  offender,  or 
rather  the  offence  is  attached  primarily  to  the  thing;  and 
this^  whether  the  offence  be  malum  prohibitum^  or  malum  m 
sc»  The  same  principle  applies  to  proceedings  tn  rem^  on 
seizures  in  the  Admiralty.  Many  cases  «xist,  whel'e  the  for- 
feiture for  acts  done  attaches  solely  in  rem^  and  there  is  no 
accompanying  penalty  tn  personam.  Many  cases  exist, 
where  there  is  both  a  forfeiture  tn  rem  and  a  personal  pe- 


OF  THE  UNITED  STATES.  15 

naltj;  Bat  in  neither  cIms  of  cases  has  it  erer  been  de*  1397. 
cided  that  the  prosecutions  were  dependent  apon  each  other,  v^^^  '^^^ 
But  the  practice  has  been,  and  so  this  Court  understand  the  p^'^ 
law  to  be,  that  the  proceeding  m  rem  stands  independent  of, 
and  wtiolly  linafiected  by  any  criminal  proceeding  in  perso* 
nam.  This  doctrine  Is  deduced  from  a  fiur  interpretation 
of  the  legislative  intention  apparent  upon  its  enactments. 
Both  in  England  and  America,  the  jurisdiction  over  pro- 
ceedingi  m  rem^  is  usually  vested  in  different  Courts  from 
those  exercising  criminal  jurisdiction.  If  the  aigument 
at  the  bar  were  well  founded,  there  could  never  be  a  ju(%- 
ment  of  condemnation  pronounced  against  any  vessel  coming 
within  the  prohibitions  of  tiie  acts  on  which  the  present 
libel  is  founded;  for  there  is  no  act  of  Congress  which  pro- 
vided for  the  personal  punishment  of  offenders,  who  commit 
^  any  piratical  aggression,  search,  restraint,  depredation  or 
seizure,^'  within  the  meaning  of  those  acts.  Such  a  con- 
struction of  the  enactments,  which  goes  wholly  to  defeat 
their  operation,  and  violates  their  plain  import,  is  utterly 
inadmissible.  In  the  judgment  of  ihis  Court,  no  personal 
conviction  of  the  offender  is  necessary  to  enforce  a  for- 
feiture m  rem  in  cases  of  this  nature. 

Having  disposed  of  these  questions,  which  are  prelimi- 
nary in  their  nature,  we  may  now  advance  to  the  considera- 
tion of  those  which  turn  upon  the  merits  of -the  c^use. 
These  questions  are,  1.  Whether  the  present  be,  upon  the 
facts,  a  case  for  condemnation;  and.  if  not,  2.  Whether  it 
be  a  case  for  remunerative  damages,  for  vindictive  damages 
are  and  must  be  disclaimed. 

Upoti  the  first  point,  it  is  unnecessary  to  go  into  any  ex- 
amination at  large  of  the  various  facts  preceding  and  ac- 
companying the  capture,  because  the  Judges  are  divided  in 
opinion ;  and  consequently,  according  to  the  known  prac- 
tice of  the  Court,  the  decree  of  die  Circuit  Court^  so  far  as 
it  pronounced  a  decree  .of  acquittal,  must  be  affirmed. 

In  respect  to  the  second  pomt,  we  are  all  of  opinion  tiiat    Question  of 
the  case  is  clearly  not  a  case  for  damages.    The  whole  cir-^  ■"*•*••• 
cumstances present  such  well  founded  ground?  for  suspicion 


.* 
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1837.      of  the  piratical  character  and  condactof  the  privateer,  as 
V^^v*^^  required  Lieutenant  Gregory,  in  the  just  esercise  of  his  in- 

Paimvra.  **™^^''*'*  ^^^^  ^^^  President,  under  the  acts  of  Congress, 
to  'subdue  and  send  her  in  for  adiudication.  That  her  crew 
were  guilty  of  plunder  fron)  the  Coquette  and  the  Jeune 
Eugenie,  is  established  by  proofs  entirely  competent  and  sa- 
tisfactory. Her  exercise  of  the  right  of  search  on  these 
vessels  was  irregular  and  unjustifiable,  and  indicated  on 
the  part  of  the  boarding  officers  no  disinclination  to  petty 
thefts,  if  they  avoided  forcible  robbery.  Her  commission 
is  itself  liable  to  much  suspicion  and  criticism.  It  varies 
essentially  in  the  description  of  the  rig,  the  size,  and  the  de- 
nomination of  the  vessel  from  that  on  board  of  which  it  is 
found*  It  purports  to  be  for  a  schooner  of  93  tons,  under 
the  command  of  Don  Pablo  Llanger;  it  is  found  on  board 
of  a  brig  of  160  tons,  commanded  by  Captain  Escurra.  It 
was  originally  granted  for  a  tl)ree  months^  cruise,  which  had 
expired ;  and  it  purports  to  be  renewed  by  the  Port  Captain 
of  Porto  Rico,  a  subordinate  agent  of  the  King  of  Spain, 
for  a  new  cruise,  by  an  endorsement  on  it,  without  any 
known  authority.  We  do  not  advert  to  these  circumstances 
to  establish  the  position  that  the  commission  was  utterly 
void,  or  rendered  the  exercise  of  belligerent  rights  pirati- 
cal*. Whatever  may  be  the  irregularities  in  the  granting  of 
such  commissions,  or  the  validity  of  them,  so  far  as  respects 
the  King  of  Spain,  to  found  an  interest  of  prize  in  the  cap- 
tors, if  the  Palmyra  bona  fide  received  it,  and  her  crew  acted 
bona  fide  under  it,  it  eught,  at  all  events,  in  the  Courts  of 
neutral  nations,  to  be  held  a  complete  protection  against  the 
imputation  of  general  piracy.  But  the  defects  of  the  com- 
mission, connected  with  the  almost  total  want  of  order  and 
command  oq  board  of  the  privateer,  and  the  manifest  insub- 
ordinatiou,  and  predatory  spirit  of  the  crew,  could  not  but 
inflame  to  a  high  degree  ewtry  other  just  suspicion.  In 
short,  taking  the  circumstances  together,  the  Court  think 
that  they  presented,  prima  facie^  a  ca.^e  of  piratical  aggres- 
sion, search,  restraint,  and  depredation,  within  the  acts  of 
Congress,  open  to  ^planation  indeedi  but  if  unexplained. 
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preiliiig  hetTily  on  the  vessel  for  the  purpose  of  forfeiture.      1837. 
Lieiiteiuuit  Gregory,  then,  was  justifitble  in  sending  her  in  \^^^^^; 
for  adjudication,  and  has  been  guilty  of  no  wrong  calling    pJI^^^^ 
for  compensation. 

It  has  been  araued  at  the  bar,  that  probable  cause  of       Probable 
seizure  in  this  case  constitutes  no  ground  of  defence  against  ture  a  bar  to 
the  chum  of  damages.    It  has  been  truly  stated  as  the  set-  ^^^l^^^^  ^"^ 
tied  doctrine  of  this  Court,  that  in  cases  of  seizures  under 
mere  municipal  laws,  probable  cause,  unless  so  made  by 
statute,  constitutes  no  ground  for  denying  damages,  or  justi- 
fying die  seizure.    But  it  is  supposed,  that  probable  cause 
is  not  an  etcuse  or  jttsti6cation  of  any  seizure  or  capture, 
eicept  in  cases  yure  betti ;  and  the  case  of  The  Apollon^  in 
Ass  Court,  (9  Whtai.  Rip.  363.)  is  relied  on  to  establish 
tMs  position.    That  case  contains  no  doctrine  leading  justly 
to  any  such  conclusion.    It  was  a  case  of  seizure  under  our 
remue  laws,  and,  in  the  opinion  of  the  Court,  the  point  is^ 
examined  how  far  probable  cause  constituted,  in  that  case, 
a  ground  to  exempt  from  damages.    On  that  occasion  the 
Coon  said,  ttiat  the  aii;ament  had  not  distinguished  betw^^n 
probaKe  cause  as  applied  to  cases  of  capture  jure  btUij  and 
as  applied  to  casen  of  municipal  seizures ;  and  then  pro- 
ceeded to  itot^  the  distinction.    There  was  no  mtimatieii, 
that  in  cases  of  marine  totts  generally,  or  under  laws  au- 
thorizing the  exercise  to  a  limited  extent  of  belligerent 
rig^s,  or  faati  belligerent  ri^its,  probable  cause  might  not 
be  a  sufficieiit  escnse.    In  the  case  of  the  Marianna  #Vera , 
at  the  last,teiin«  (U  Wheat.  Rep.  I.)  the  yety  point  was  be- 
fore the  Court,  and  it  was  in  that  case  held,  that  probable 
cause  was  a  sufficient  excuse  for  a  capture  under  circum- 
lAancea  of  hostile  aggression  at  sea.     Indeed,  in  ci^es  of 
marine  torts  arising  under  the  general  maritime  law,  proba* 
ble.cause  often  is  a  complete  excuse  for  the  act,  and  always 
goes  tn^aoitig^tion  of  ilamages.    In  the  Admkattyi  ihe  award 
of  damages  always  rests  in  the  sound  discretion  of  the  Court, 
under  all  the  circumstances.  <  The  case  of  the  5^  frotut ,  in 
3  Dodi.  Rep.  310.  is  a  strong  illustration  of  the  doctrine. 
But,  m  cases  like  the  present,  where  the  public  armed  ships 
Vol.  XII.  3 
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1837.  ^  ^  United  States  are  aotboriaed  to  make  captures  to  a 
Umitecl  extent,  tiie  aatbority  so  exercised  by  them  most  be 
deemed  to  stand  upon  the  same  analogy  «•  captores  strictlj 
jure  belli.  And  the  doctrine  of  the  prize  courts  as  to  the 
denial  of  damages,  where  there  is.  probable  cause  for  tiie 
/capture,  furnishes  the  proper  rule  to  gOTem  the  discietioa 
of  the  Court.  We  are  then  of  opinion,  that  in  the  present 
case  there  was  strong-  probajble  cause  for  the  capture,  and 
that  the  decree  of  the  Circuit  Court,  so  fiir  as  it  awards 
damages  to  the  claimants,:  ought  to  be  roTersed. 
Objection  to     ft  remains  only  to  remark  upon  one  or  two  pomts  made 

the  tef umoiijr        .     .  ,.  \  *  r  ^l      a    ^i  •      ^ 

of  the  seising  against  the  competency  of  some  of  the  testunony  m  me 
ifllM  "cL"!^  ^^^*    *^  '"  objected,  that  Lieutenant  Gngoiy  is  not  a 


Mow.  competent  witness,  because  he  is,  notwithstanding  his  re* 

lease  of  his  interest  as  captor,  interested  to  defeat  tibe  ckim 
for  damages.  However  well  (bunded  this  olyection  may  be 
as  to  his  competency  on  the  point  of  damages,  having  been 
admitted  both  in  the  District  and  Circuit  Courts,  as  a  wit- 
ness, without  objection,  we  think  there  was  a  waiver  of  the 
olgection,  and  it  cannot  now  be  insisted  on*  As  to  the  de- 
positions of  Captains  Souther  and  Coffin,  Uiey  were  taken 
under  commissions  duly  issued  from  the  Circuit  Court  ac- 
cording to  the  rule  of  this  Court,  and  are,  tfierefiMO,  admis- 
sible upon  the  strictest  principles* 

Decree.  This  cause  came  on,  &c*  On  consideratioB 
whereof,  it  is  adjudged,  ordered,  and  decrsbo,  that  so 
much  of  the  decree  of  the  Circuit  Court  as  decrees  restitu- 
tion of  the  brig  Palmyra  to  the  claimants,  be,  and  the  same 
is,  hereby  affirmed :.  and  that  so  much  of  the  decree  of  the 
said  Circuit  Court  as  awards  damages  to  tiie  claimants,  be, 
and  the  same  is^  hereby  reverseb  and  AmruLLBD ;  and  it 
is  further  ordered,  that  said  cause  be  remanded  to  said 
Circuit  Court  for  further  proceedings  according  to  law. 
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1827. 

Martin 
HiBTiir,  Phmiiff  m  Err&r^  t.  Mott,  DefnUkmt  m  Error.      u^u 

[CoirSTITIJTIQHAL  LaW.] 

Tbd  aathoricj  to  decide  whether  the  exigencies  contemplated  in  the 
Comtitation  of  the  United  States,  and  the  act  of  Congress  of 
1795,  ch.  101.  in  which  the  President  has  authority  to  call  forth 
the  niilttia«  "  to  execute  the  laws  of  the  Union,  su|>press  insurrec- 
tions, and  f«pel  inrasions,**  have  arisen,  is  exdusiTely  Tested  in  the 
President,  and  hb  decision  is  conclusiTe  opon  aU  other  persons* 

Although  a  aulitia  man,  who  refused  to  ob^  the  orders  of  the  Pre- 
aidant,  calling  him  into  the  public  serrice  under  the  act  of  1795,  is 
HOC,  in  the  sense  of  that  act,  **  employed  in  the  serrice  of  the  Uni- 
ted States,*'  so  as  to  he  subject  to  the  rules  and  articles  of  war ; 
yet  he  is  liable  to  be  tried  for  the  offence  under  the  5th  section  of 
the  same  aet,  by  a  Court  Martial  called  under  the  authority  of  the 
United  States. 

Where,  in  an  action  of  replevin,  the  defendant,  being  a  Deputy  Mar* 
shal  of  the  United  Sutes,  a€9wed  and  justified  the  UlOng  the 
plaintiffs  goods,  by  virtue  of  a  warrant  issued  to  the  Marshal  of 
the  District,  to  collect  a  fine  imposed  on  him  by  the  judgment  of  a 
Court  Martial,  described  as  a  iTeneral  Court  Martial  composed  of 
officers  of  the  militia  of  the  State  of  New- York,  in  the  serrice  of 
the  United  States,  {six  in  number,  and  naming  them,)  duly  orga- 
nised and  oouTened,  by  general  orders,  issued  pursuant  to  the  act 
of  Congreuof  February  t8, 1795,  ch.  101.,  for  the  trial  of  those 
of  the  militia  of  the  State  of  New-Yoik,  ordered  into  the  serrice 
of  the  United  States  in  the  third  military  district,  who  had  refused 
to  rendesTOUs  and  enter  into  the  service  of  the  United  States,  in 
obedience  to  the  orders  of  the  Commander  in  Chief  of  the  State 
of  Neir-York,  of  the  4th  and  f  9th  of  August,  1814,  itooed  in 
compliance  with  the  requisition  of  the  President  made  in  pursu- 
ance of  the  same  act  of  Congress,  and  alleging  that  the  plaintiff, 
bang  a  private  in  the  militia,  neglected  and  refused  to  rendezvous, 
decn  uid  was  regularly  tried  by  the  said  General  Court  Martial, 
and  duly  convicted  of  the  said  delinquency  :  HeU  that  the  avow 
was  good. 

ERROR  to  the  Court  for  the  Trial  of  Impeachments  and 
Correction  of  Errors  of  the  State  of  New- York. 
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1897.  '^^^  ^^  ^^  action  of  replevin,  originally  broof^t  in  ttie 

V•^^/^^  Supreme  Court  of  New- York  by  the  defendant  in  error, 
Martin  ]^^^^^  against  the  plaintiff  in  error,  MaKin,  to  which  an 
Mm.  avowry  was  filed,  containing,  substantially,  the  following  al- 
legations: That  on  the  18th  of  June,  1813,  and  from 
thence  until  the  35th  of  December,  1814,  there  was  pub- 
lic and  open  war  between  the  United  States  of  America, 
and  the  United  Kingdom  of  Great  Britain  and  Irebwd,  and 
its  dependencies,  and  the  citizens  and  subjects  of  ttie  said 
countries  respectively ;  and  that  during  the  continuance  of 
the  said  war,  tp  wit,  on  the  4th  day  of  Augiut,  1814 ;  and 
also,  on  the  39th  day  of  the  same  month,  in  the  same  year, 
at  the  city  of  Mew- York,  to  wit,  at  Pou^oepsie,  in  the 
county  of  Dutchess,  his  Excellency  Daniel  D.  Tompkins, 
Esq.  was  then  and  there  Governor  of  the  State  of  New- 
York,  and  Commander  in  Chief  of  flie  militia  thereof,  apd 
being  so  Governor  and  Commander  in  Cbi^  he,  the  said 
Daniel  D.  Tompkins,  as  such  Governor  and  Cammaiifcr  in 
Chief,  on  ttie  several  days  last  aforesaid,  and  in  t&e  year 
aforesaid,  and  at  the  place  aforesaid,  upon  the  previoos  re- 
qiaisitions  of  the  President  of  ttie  United  States,  for  that  pur- 
pose made,  and  to  him  directed,  sis  such  Goveitior  and  Com- 
mander in  Chief,  did  issue  two  several  general  orders,  bear- 
ing date  respectively  on  the  said  44h  and  39tb  days  of  August, 
in  the  year  aforesaid,  in  and  by  which  said  two  general 
orders,  among  other  thing?,  the  Baid  Daniel  D.  Tompkins, 
as  Governor  and  Commander  in  Chief  as  aforesaid,  pursuant 
to  such  requisitions,  and  in  compliance  therewith,  did  detail 
certain  parts  and  portions  of  the  militia  of  the  State,  as  he 
was  required  to  do,  jn  and  by  the  requisitions  of  the  Pnesi- 
dent  of  the  United  States,  as  aforesaid,  and  did  order  the 
militia  so  detailed*  into  the  service  of  the  United  States  of 
America,  at  the  city  of  New-Yoric,  within  the  third  military 
district  of  the  said  United  States,  as  in  and  by  the  said  two 
general  orders  may  more  fully  appear.  That  the  said  Jacob 
E.  Mott,  on  the  several  days,  and  in  the  year  aforesaid,  and 
until  the  35th  day  of  Decemlber,  in  ttie  same  year,  being  a 
white  citizen  of  the  said  State  of  New- York,  inhabiting  and 
residing  within  the  fame,  and  between  the  ages  of  eighteen 
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and  forij-fnre  yeav^t  was  liable  to  do  HiiKtary  du^  in  ttie  mi-      ]  997. 

litiaof  tba  «aid  State^  and  was  a  private  ip  the  militia  of  the  ^^ir^ 

said  State  that  was  so  detailed  and  ordered  into  the  serrice     ^^^^9 

r* 
pf  the  United  States  aforesaid,  and  as  such  private  in  said      HoH. 

UHlitia  was  bound  to  do  military  duty  in  the  militia  of  the 
said  State  so  detailed  and  ordered  into  the  service  of  the 
United  States*  in  the  third  military  district  of  the  United 
States.  Thk%  on  the  24th  of  September,  1814«  Moigan 
Liwis,  Esq.  was  a  Major  General,  commanding  the  army 
of  iht  United  States,  ot  the  third  military  district  of  tiie 
said  United  States,  in  which  district  the  militia  of  the  State 
of  Ntw^York,  detailed  and  ordered  into  the  service  of  the 
United  States  as  aforesaid,  had  been  ordered  to  do  military 
duty  in  the  service  of  the  United  States.  And  the  said 
Morgan  Lewis,  so  being  a  Major  General,  and  commanding 
as  aforesaid,  did,  on  the  day,  and  in  the  year  last  aforesaid, 
aa  3iidi  Major  General  and  commander,  issue  general  orders 
to  convene  a  general  Court  Martial  for  the  purpose  in  the 
aaid  ovders  expressed,  composed  of  so  many,  and  such  mi- 
Ulia  officers  in  ttie  jervice  of  the  United  States,  in  the  said 
tfasid  military  district,  as  in  the  said  orders  are  mentioned ; 
it  having  been  then  and  there  considered  and  adjudged  by 
Ike  said  Morgan  Lewis,  that  a  greater  number  of  officers 
liiaA  those  detailed  on  the  said  ^ourt  Martial,  could  not  be 
spared  from  the  service  of  the  United  States  without  mani- 
fost  injfiry  to  the  said  service ;  which  said  general  orders 
are  in  the  words  and  6gnre8  following,  to  wit :  *^  Adjutant 
CkneraPs  Office,  3d  M.  D.  New-York,  24th  September, 
1814*  General  Orders.  A  General  Court  Martial,  dnder 
the  act  of  Congress  of  the  28th  of  February,  1 795,  for  the 
trial  of  those  of  the  militia  of  the  State  of  New-York,  or^ 
dered  into  the  service  of  the  United  States,  in  the  third 
nsitilarjf  district,  who  have  failed  to  rendezvous  pursuant  to 
orders,  will  convene  on  Monday,  the  26th  instant,  at  Har- 
mony Hall^  and  will  consist  of  the  following  members,^' 
^enumerating  them,  being  six  in  number,)  which  General 
Court  Martial  was  continued  (although  varied  as  to  its 
members)  by  various  general  orders  set  out  in  the  avowry 
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1897.  until  thtf  13th  of  May,  ^818.  .That  the  said  J.  E.  Mott^ 
being  so  liable.  Sic.  did  fail,  neglect,  and  refufe  to  rendezYoos 
and  enter  into  the  service  of  the  United  States,  in  obe^ 
dience  to  the  orders  issued  by  the  Governor  of  the  State, 
on  the  requisition  of  the  President  of  the  United  States, 
and  in  compliance  therewith.  That  on  the  30th  of  Maj, 
1818,  the  said  Court  Martial  convened  at  Poughkeepsie, 
within  the  said  third  military  district,  at  which  time  and 
place,  the  ^id  Jacob  E.  Mott  was  dulj  summoned  to  appeuir 
before  the  said  Court  Mactial ;  and  did  then  and  there  ap- 
pear before  the  said  Court  Martial,  and  make  his  defence 
to  the  chaiges  alleged  agahist  him  as  aforesaid.  That  the 
said  Greneral  Court  Martial  then  and  there  tried  the  said 
Jacob  E.  Mott  for  havii^  failed,  neglected,  and  refused  to 
rendezvous,  and  enter  into  the  service  of  the  United  States, 
in  obedience  to  the  orders  aforesaid,  issued  in  compliance 
with  the  requisition  aforesaid ;  and  after  hearing  the  proofs 
and  allegations,  as  well  on  the  paK  of  the  United  States,  as 
on  ttie  part  of  the  said  Jacob  E.  Mott,  then  and  there  con- 
victed the  said  Jacob  E.  Motf  of  the  said  delinquency ;  and 
thereupon  the  said  General  Court  Martial  imposed  the  sum 
of  96  dollars  as  a  fine  on  the  said  Jacob  E.  Mott,  for  having 
thus  failed,  neglected,  and  refused  to  rendezvous,  and  enter 
into  the  service  of  the  United  States,  when  thereto  required 
as  aforesaid.  That  before  the  said  last  mentioned  day,  to 
wit,  on  the  35th  of  December,  1 8 1 4,  a  treaty  of  peace  was 
made  and  concluded  between  the  United  States  and  the 
United  Kii^om  of  Great  Britain  and  Ireland  and  its  de- 
pendencies ;  and  that  the  said  Morgan  Lewis,  and  Daniel 
D«  Tompkins,  the  Major  Generals  who  issued  the  orders 
organizing,  convening,  and  continuing  the  said  General 
Court  Martial  as  aforesaid  were  not  continued  as  such  Ma- 
jor Generals  as  aforesaid,  in  the  service  of  the  United  States 
aforesaid,  at  tl«e  time  herein  next  afterwards  mentioned,  nor 
was  there  any  other  officer  of  equal  grade  with  the  said 
last  mentioned  Major  Generals  in  the  service  of  the  United 
States,  commanding  in  the  military  district  aforesaid,  at  the 
time  thcsaid  Court  imposed  the  fine  and  sentence  aforesaid 
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on  the  said  plainliffas  aforesaid,  bj  whom  ttic  said  sentence  ]827. 
could  be  approved ;  but  that  the  said  fine,  sentence,  and 
proceedings  of  the  said  Court  Martial,  so  ijir  as  they  re- 
lated 4o  the  ca^e  of  the  said  Jacob  E.  Mott,  were  dul^  ap- 
proved b)  the  Preitideiit  of  the  United  States,  before  the 
same  were  certitied  by  the  President  of  the  Court  Martial 
aforesaid,  to  the  Marshal  of  ttie  Southern  District  of  tb^ 
State  of  New-York^  as  hereinafter  mentioned,  and  before 
the  4th  day  of  June,  1814.  That  the  President  of  the  said 
General  Court  Martial,  afterwards,  to  wit,  on  the  day  and 
year,  and  at  the  place  last  aforesaid,  in  pursuance  to  ttie 
statute  of  the  United  States,  in  such  case  made  and  pro- 
vided, did  mak^  a  certificate  in  wnting,  whereby  |ie  did, 
under  his  hrind,  certify  to  the  Marshal  of  the  Southern  Dis- 
trict of  New -York,  that  the  sum  of  96  dollars  was  imposed 
as  a  fine  on  said  Jacob  E.  Mptt,  for  having  thus  fiiiled,  ne- 
glected, and  refused,  to  enter  the  service  of  the  United 
States,  when  hereunto  required  as  aforesaid,  and  that  the 
said  Jacob  E.  Mott  was  sentenced  by  the  said  General  Court 
Martial,  on  failure  of  the  payment  of  said  fine  imposed  on 
him,  to  twelve  months  imprisonment. 

The  avowry  tlien  proceeded  to  state  the  authority  of  the 
plaintiff  in  error,  Martin,  as  Deputy  Marshal,  to  eiecute 
such  certificate,  and  that,  in  the  eiecution  thereof,  he  took 
the  said  goods,  &c. 

To  this  avowry  the  plaintiff  in  replevin  demurred,  and 
assigned  the  following  causes  of  demurrer: 

A.  The  said  defendant,  in  his  said  avowry,  does  not  allege 
that  the  President  ol  thid  United  States  had  adjudged  that 
there  was  an  invasion,  or  imminent  danger  of  an  invasion ;  or 
ttiat  any  of  the  eiigencies  had  occurred,  in  which  the  Presi- 
dent is  empowered  to  call  out  the  militia  by  the  Constitution 
of  the  United  States. 

3.  The  said  defendant  in  the  said  avowry  does  not  aver 
that  any  such  previous  requisition  upon  the  Governor  was, 
in  (act,  made  by  the  President  of  the  United  States ;  no  such 
requisition  is  set  forth,  nor  is  the  date  or  substance  tbereofj. 
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1897.      or  the  number  of  militia  thereby  reqaired,  stated  in  the  laid 

*^  ^-^i^  avowry. 

^^^         S.  The  said  avowry  does  not  state  that  the  said  militia 

Mbh.  I^ere  ordered  into  actual  service,  in  compliance  with  such 
requisition;  nor  does  it  appear  that  the  militia  were  required 
by  said  requisition  to  rendezvous  or  act  within  the  territory 
of  the  United  States. 

4(  The  satd  avowry  does  not  sufficiently  show  or  set  forth 
dther  the  pirtieulars  or  substance  of  the  said  orders  of  the 
Govemor  of  the  State  of  New- York,  in  the  said  avowiy 
ifitetioned,  in  such  manner  that  it  can  appear  whether  the 
said  orders,  or  either  of  them,  directed  all  those  of  the  ndi- 
Htia  called  out  thereby,  to 'rendezvous  or  enter  the  servite 
of  die  L' lilted  States  up<>a  the  requisition  of  the  said  Fnssi- 
dent,  solely,  or  whether  the  said  ofdeiv  also  called  Out  a 
part  of  the  same  militia,  by,  under,  and  pnmmnt  to  the  att- 
tfiority  and  laws  of  the  State  of  New- York,  without  the  re- 
quisition of  the  said  President,  and  witfaodt  designating 
which  were  ordered  to  rendezvous  and  etiter  the  service  by 
ibt  said  respective  autliorities* 

5.  The  said  avowry  does  not  show  tfUit  the  two  ind  seve- 
ral orders  of  the  Governor  were  tomuiative^  et|  ^natory 
0t,  auxiliaty  to,  or  in  any  way  connected  with  each  oifaeri 
nor  wfaetbet  bbth  of  the  said  orders  embraced  the  same  or 
different  persons,  and  required  the  same  or  difibtent  dotiei; 
nor  with  such  certainty  that  it  can  appear  whether  a  disobe- 
dience of  the  other  or  both  of  the  said  otders  would  be  the 
same,  a  <bfierent,  or  an  additional  offence,  subject  to  the 
same  or  different  jurisdiction;  nor  does  it  state  the  number 
of  the  miKtia  called  out  by  die  said  orders,  so  that  it  can 
appear  whether  in  that  respect  the  said  orders  were  in  com- 
pluince  with  the  requisitions  of  the  President,  nor  by  which 
of  the  said  orders  the  said  plaintiff  was  called  forth  into  the 
service  Of  the  United  States ;  in  aU  which  the  said  avowry 
is  nncortain  and  insufficient. 

6«  The  said  avowry  is  double  dnd  uncertain,  inasmuch  as 
therein  the  said  plaintiff  is  charged  with  having  committed 
two  several  offences  in  the  disobedience  of  the  two  said  se- 
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vera!  orders  of  the  Governor,  without  showing  that  both  of-      ]  %27. 
fences  were  necessary  for  the  trial  and  conviction  of  the  v^^^v*^^ 
said  plaintiff;  or  any  reason  why  the  said  orders  should  be      ^^i^'' 
so  blended  together;  and  because  the  said  orders  are  so      Mott. 
blended  together  without  showing  any  dependence  upon 
each  other,  or  any  connexion  between  them. 

7.  The  general  orders  in  the  said  avowry  set  forth, 
under  and  by  virtue  of  which  the  said  Court  Martial  was 
convened,  and  tried,  convicted,  and  fined  the  said  plaintiff, 
are  deficient,  uncertain,  vague,  inoperative,  void,  and  of  no 
effect,  and  conferred  upon  the  said  Court  Martial,  or  the 
members  thereof,  no  jurisdiction  over  the  said  plaintiff,  or 
the  offence  with  which  he  is  charged  in  the  said  avowry,  in* 
asmuch  as  the  said  last  mentioned  general  orders  convened 
said  Court  Martial  for  the  trial  of  those  of  the  militia  of  the 
State  of  New- York,  ordered  into  the  service  of  the  United 
States,  in  the  third  military  district,  who  had  failed  to  ren- 
dezvous pursuant  to  orders,  without  specifying  in  any  man- 
ner when,  by  whom,  to  whom,  or  by  whit  authority,  or  in 
what  manner  such  orders  should  have  been  issued  in  regard 
to  the  said  militia,  or  when  such  militia  had  failed  to  rendez- 
vous, or  whether  the  orders  pursuant  to  which  said  militia 
should  have  failed  to  rendezvous,  were  the  same  orders  call- 
ing said  militia  into  service  in  said  third  military  district,  or 
i*equired  them  to  rendcsfvoiis  elsewhere  or  otherwise. 

8.  The  said  defendant  in  his  said  avowry  states,  that  the 
said  Court  Martial  was  duly  convened  in  pursuance  of  the 
said  several  general  orders,  in  the  said  avowry  set  forth,  on 
the  24th  day  of  October,  1 81 4 ;  a  day  long  before  the  last  of 
the  said  general  orders,  by  which  the  said  Court  is  stated  to 
have  been  duty  convened,  was  issued,  as  appears  by  the  said 
avowry,  all  which  is  repugnant  and  contradictory^ 

9.  The  orders  for  convening  the  said  Court  Martial,  as  in 
the  said  avowry  set  forth,  are  further  uncertain,  because  by 
the  said  orders,  the  said  Court  Martial  is  stated  to  havebeeri 
convened  under  the  act  of  Congress  of  (he  28th  day  of  Feb- 
ruary, 1795,  without  showing  which  of  the  acts  of  CongresB 
of  that  date  is  intended. 

VOT,.  XII 


i 


26  <>ASES  IN  THE  SUPREME  COURT 

1827.  ^^*  ^^^  ^™^  ^^  ^^  ^^  plaintiff  by  the  said  Court  Bfar- 

tial,  as  appears  by  the  said  ayowryi  was  in  a  time  of  pro- 
found peace. 

11.  The  said  Court  Martial  bad  no  power  or  authority 
under  the  said  general  orders  by  which  they  were  convened, 
to  try,  convict,  and  fine  the  said  plaintiff,  for  haying  failed, 
neglected,  and  refused  to  rendezvous  and  enter  the  service 
of  the  United  States,  in  obedience  to  the  orders  aforesaid, 
issued  in  compliance  with  the  requisitions  aforesaid. 

12.  The  said  Court  Martial,  consisting  of  less  than  thir- 
teen members,  had  no  power  nor  authority  to  try,  convict, 
and  fine  the  said  plaintiff,  at  the  time  said  trial  was  had,  it 
being  a  time  of  peace,  witbodit  showing  that  thirteen  militia 
officers  could  Aot  at  that  time  be  spared  without  manifest 
injury  to  the  service. 

1 3.  By  the  said  avowry  it  dotti  not  appear  whether  all  or 
how  many  of  the  pcreons  detailed  by  the  said  general  orders 
as  members  of  the  said  Court  Martial,  continued  to  remain 
in  the  service  of  the  United  States  at  the  time  when  the  said 
plaintiff  was  tried ;  or  that  the  places  of  such  as  had  re* 
signed  were  supplied  by  others  appointed  in  their  stead; 
or  in  what  manner  the  said  Court  was  duly  convened ;  or  of 
bow  many  members  it  was  then  composed ;  and  whether  all 
the  persons  who  acted  as  members  of  the  said  Court  Mar- 
tial, at  the  time  when  the  said  plaintiff  was  tried,  were  then 
commissioned  officers  of  the  militia,  of  competent  rank,  and 
in  the  service  of  the  United  States. 

14.  The  said  avowry  does  not  allege  that  the  oc^^ers  by 
which  the  said  Court  Martial  was  continued  in  service  until 
further  orders,  remained  still  unrevoked  at  the  time  when 
the  said  plaintiff  was  tried. 

15.  The  said  avowry  does  not  show  in  what  manner, 
when,  or  by  whom  the  said  plaintiff  was  duly  summoned  to 
appear  before  the  said  Court  Martial. 

16»  The  said  avowry  does  not  show  at  what  time  the 
said  Morgan  Lewis  and  Daniel  D.  Tompkins  were  discon- 
tinued 3  nor  but  that  they  were  such  major  generak  com- 
manding as  aforesaid,  on  the  said  13th  day  of  May,  1818 ;  n6r 
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Marlin 


bat  that  at  the  time  of  the  said  trial  there  was  a  major  gene*  i837. 
fal»  of  eqeal  rank  with  the  said  Moigan  Lewis  and  Daniel 
D.  Tompkins,  commandii]^  an  army  in  the  service  of  the 
United  States,  or  some  mother  officer  of  competent  authority,  Mott, 
in  some  military  division  of  territory  comprising  the  said 
third  military  district,  by  whom  the  sentence  of  said  Court 
Hartial  could  have  been  approved. 

17.  By  the  said  sentence  of  the  said  Court  Martial,  as 
flie  same  is  in  the  said  avowry  set  forth,  the  said  Gerard 
Steddiford,  president  of  the  said  Court,  had  no  power  or 
anthority  to  issue  such  a  certificate  as  is  in  the  said  avowry 
mentioned,  inasmuch  as  the  said  certificate  is  variant  from 

the  said  sentence. 

M.  The  said  defendant  does  not  in  his  said  avowry  allege 
that  the  said  plaintiff  ever  was  in  the  service  of  the  United 
States  before,  at  the  time  when,  or  after,  the  said  orders  of 
the  Governor,  of  the  4th  and  29th  days  of  August,  1814, 
were  issued,  or  at  the  time  when  the  said  orders  for  detail- 
ing the  said  Court  Martial  were  issued,  when  said  Court 
Blartial  convened,  or  when  the  said  trial  took  place,  and  the 
said  fine  was  imposed. 

19.  The  said  certificate  of  the  said  Gerard  Steddiford,  as 
in  the  said  avowry  set  forth,*  does  not  show  with' sufficient 
certainty  by  what  Court,  or  by  whom,  or  by  what  authority 
the  said  fine  was  imposed ;  nor  does  it  appear  that  the  said 
Gerard  Steddiford  made  the  said  certificate,  as  such  presi- 
dent of  the  said  Court  Martial,  or  signed  the  same  in  hb  of- 
ficial capacity. 

And  also,  that  the  said  avowry  is,  in  other  respects,  un- 
certain, informal,  a»d  insufficient,  &c« 

The  defendant  in  replevin  (now  plaintiff  in  error)  joined 
in  demurrer;  and  judgment  was  rendered  io  bdialf  pf  the 
plaintiff  in  replevin,  in  the  Supreme  Court,  which  was  af- 
firmed by  the  Court  for  the  Trial  of  Inqieacibments  and  Cor- 
lectton  of  ErW(rs. 

The  cause  was  then  brought  before  this  Court,  by  writ 
of  error,  under  the  35th  section  of  the  Jutfciary  Act  of 
)789,c.  20. 
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]8^»  '^^^  cause  was  argued  by  the  Attorney  General^  and  Mr. 

Coxe^  for  the  plaintiff  in  error,  and  by  ^Mr.  D.  B.  Ogden^ 
for  the  defendant  in  error.     But  as  the  grounds  of  argu- 
ment are  fully  stated  in  the  opinion  of  the  Court,  it  has  not 
J  been  thought  necessary  to  insert  it. 

Feb,  ftd,        Mr.  Justice  Story  delivered  the  opinion  of  the  Court. 

This  is  a  writ  of  error  to  tlie  judgment  of  the  Court  for 
the  Trial  of  Impeachments  and  .the  Correction  of  Errors 
of  the  State  of  New- York,  being  the  highest  Court  of  that 
State,  and  is  brought  here  in  virtue  of  the  26th  section  of 
the  Judiciary  Act  of  1789,  ch.  20.  The  original  action 
was  a  replevin  for  certain  goods  and  r.hattels,  to  which  the 
original  defendant  put  in  an  avowry,  and  to  that  avowry 
there  was  a  demurrer,  assigning  nineteen  distinct  and  spe- 
cial causes  of  idemurrer.  Upon  a  joinder  in  demurrer,  the 
Supreme  Court  of  the  State  gave  judgment  against  the 
avowant ;  and  that  judgment  was  affirmed  by  the  high  Court 
to  which  the  present  writ  of  error  is  addressed. 

The  avowry,  in  substance,  asserts  a  justification  of  the 
taking  of  the  goods  and  chattels  to  satisfy  a  fine  and  for- 
feiture imposed  upon  the  original  plaintiff  by  a  Court  Mar- 
tial, for  a  failure  to  enter  the  service  of  Ine  United  States  as 
a  militia-man,  when  thereto  required  by  the  President  of 
the  United  States,  in  pursuance  of  the  act  of  the  28th  of 
February,  1795,  c«  101.  It  is  argued  that  this  avowry  is 
defective,  both  in  substance  and  form ;  and  it  will  be  our 
business  to  discuss  the  most  material  of  these  objections ; 
and  as  to  others,  of  which  no  particular  notice  is  taken,  it  is 
to  be  understood  that  the  Court  are  of  opinion,  that  they 
are  either  unfounded  in  fact  or  in  law,  and  do  not  require 
any  separate  examination. 

For  the  more  clear  and  exact  consideration  of  the  sub- 
ject, it  may  be  necessary  to  refer  to  the  constitution  of  the 
United  States,  and  some  of  the  provisions  of  the  act  of 
1795.  The  constitution  declares  that  Congress  shall  have 
power  '^  to  provide  for  calling  forth  the  mihtia,  to  execute 
the  laws  of  the  Union,  suppress  insurrections,  and  repel  in* 


Martin 

T. 


OF  THE  UNITED  STATES.  29 

vasions:'^  and  also  ^^  to  provide  for  organizing,  arming,  and      1327. 
disciplining  the  militia,  and  for  governing  such  part  of  them 
as  may  be  employed  in  the  service  of  the  United  States.^' 
In  pursuance  of  this  authority,  the  act  of  1 795  has  provided,       Motu 
^*  that  whenever  the  United  Slates  shall  be  invaded,  or  be 
in  imminent  danger  of  invasion  from  any  foreign  nation  or 
Indian  tribe,  it  shall  be  lawful  for  the  President  of  the  Uni- 
ted  States  to  call  forth  such  number  of  the  militia  of  the 
State  or  States  most  convenient  to  t^e  place  of  danger,  or 
scene  of  action,  as  he  may  judge  necessary  to  repel  such 
invasion,  and  to  issue  his  order  for  that  purpose  to  such  offi- 
cer or  officers  of  the  militia  as  he  shall  think  proper.'^   And 
like  provisions  are  made  for  the  other  cases  stated  in  the 
constitution.     It  has  not  been  denied  here,  that  the  act  of    The  act  ot 
1796  is  within  the  constitutional  authority  of  Congress,  or  the    conititu- 
that  Congress  may  not  lawfully  provide  for  cases  of  immi-  **?"**  f*Con" 
nent  danger  of  inva8ion,as  well  as  for  cases  where  an  invasion  gi^ra  m er  tbt 
has  actually  taken  place.     In  our  opinion  there  is  no  ground  *"'  *  '^* 
for  a  doubt  on  this  point,  even  if  it  bad  been  relied  on,  for 
the  power  to  provide  for  repelling  invasions  includes  the 
pow^r  to  provide  against  the  attempt  and  danger  of  inva- 
sion, as  the  necessary  and  proper  means  to  effectuate  the 
object.    One  of  the  best  means  to  repel  invasion  is  to  pro- 
vide the  requisite  force  for  action  before  the  invader  him- 
self has  reached  the  soil. 

The  power  thus  confided  by  Congress  to  the  President,  The  Preiiden: 
is,  doubtless,  of  a  very  high  and  delicate  nature.     A  free  su\«t  it"'tho 
people  are  naturally  jealous  of  the  exercise  of  military  exciuiivejudgo 
power ;  and  the  power  to  call  the  miliiia  into  actual  service  oiigmcies 
is  certainly  felt  to  be  one  of  no  ordinary  magnitude.     But  whkh*"he"  u 
it  is  not  a  power  which  can  be  executed  without  a  corres-  authorized  ta 
pondent  responsibility.     It  is,  in  its  terms,  a  limited  power,  muiua  of  th« 
confined  to  cases  of  actual  invasion,  or  of  imminent  danger  ^"*°"* 
of  invasion.     If  it  be  a  limited  power,  the  question  arises, 
by  whom  is  the  exigency  to  be  judged  of  and  decided  ?    Is 
the  President  the  sole  and  exclusive  judge  whether  the  exi- 
gency has  arisen,  or  is  it  to  be  considered  as  an  open  ques- 
tion, upon  which  everv  officer  to  whom  the  orders  of  the 
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1 9Xf*  Pvtudwt  are  addreaaed,  mty  decide  for  biiMelf,  and  equally 
^i^^'"^*^  open  to  he  contested  by  every  militia-man  who  shall  refuie 
J^'*'^  to  obey  the  orders  of  the  President?  We  are  all  of  opi- 
Motu  luon,  that  the  authority  to  decide  whether  the  exigency  has 
arisen,  belongs  exclusively  to  the  President,  and  that  his  de- 
cision is  conclusive  ypou  all  other  persons.  We  think  that 
this  construction  necessarily  results  from  the  nature  of  the 
power  itself,  and  from  the  manifest  object  contemplated  by 
the  act  of  Congress.  The  power  itself  is  to  be  exercised 
upon  sudden  emeigencies,  upon  great  occasions  of  state, 
and  under  circumstiinces  which  may  be  vital  to  the  existence 
of  the  Union.  A  prompt  and  unhesitating  obedience  to 
Olden  is  indispensable  to  the  complete  attainment  of  the 
olgect  The  service  is  a  militaiy  service,  and  the  com- 
mand  of  a  militaiy  nature ;  and  in  such  cases,  every  delay, 
and  every  obstacle  to  an  efficient  and  immediate  compU- 
ance,  necessarily  tend  to  jeopard  the  public  interests. 
While  subordinate  officers  or  soldiers  are  pausing  to  consider 
whether  they  ought  to  obey,  or  are  scrupulously  weighing 
the  endencei  of  the  facts  upon  which  the  commander  in 
chief  exeix:ises  the  right  to  demand  their  services,  the  hostile 
enterprise  may  be  accomplished  without  the  means  of  resis- 
tance* If  *^  ttie  power  of  regulating  the  militia,  and  of 
commanding  ita  services  in  times  of  insurrection  and  inva* 
sion,  are  (as  it  has  been  emphatically  said  th^y  are)  natural 
incidents  to  the  duties  of  superintending  ihe  common  defence, 
and  of  watching  over  the  internal  peace  of  the  confedera* 
cy,)'«  these  powers  must  be  so  construed  as  to  the  modes  of 
their  exercise  as  not  to  defeat  the. great  end  in  vi^w.  If  a 
superior  officer  has  a  right  to  contest  the  orders  of  the  Pre- 
sident upon  hisown.doubts  as  to  the  exigency  having  arisen, 
it  most  be  equally  the  right  of  every  inferior  officer  and 
soldier ;  and  any  act  done  by  any  person  in  furtherance  of 
such  orders  would  subject  him  to.  responsibility  in  a  civil 
suit,  in  which  his  defence  must  finally  rest  upon  his  ability 
to  establish  the  ftcts  by  competent  prooft.    Such  a  course 
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would  be  snbvenive  of  all  discipline,  and  expose  ttie  best  1 397^ 
disposed  officers  to  the  chances  of  roinoos  litigation.  Be- 
sides, in  many  instances,  the  evidence  upon  which  the  Pre- 
sident might  decide  that  there  is  imminent  danger  of  inva- 
sioii,  might  be  of  a  nature  not  constituting  strict  technical 
proo(^  or  the  disclosare  of  the  evidence  might  reveal  impor- 
tant secrets  of  state,  which  the  public  interest,  and  even 
safety,  might  imperiously  demand  to  be  kept  in  conceal- 
ment* 

If  we  look  at  the  language  of  the  act  of  1 795,  every  con- 
clusion drawn  from  the  nature  of  the  power  itself,  is  strongly 
fortified.  The  words  are,  ^^  whenever  the  United  States 
shall  be  invaded,  or  be  in  imminent  danger  of  invasion,  &c» 
it  shall  be  lawful  for  the  President,  4ec»  to  call  forth  such 
number  of  the  militia,  &c.  as  he  may  judge  necessary  to 
repel  such  invasion*^^  The  power  itself  is  confided  to  the 
Executive  of  the  Union,  to  him  who  is,  by  the  constitution, 
<^  the  commander  in  chief  of  the  militia,  whc^  called,  into 
the  actual  service  of  the  United  States,^^  whose  duty  it  is  to 
'*  take  care  that  the  laws  be  faithfully  executed,^^  and  whose 
responsibility  for  an  honest  dischai^ge  of  his  official  obliga- 
tions is  secured  by  the  highest  sanctions.  He  is  necessarily 
constituted  the  judge  of  the  existence  of  the  exigency  in 
the  first  instance,  and  is  bound  to  act  according  to  his  belief 
of  the  fiicts.  If  he  does  so  act,  and  decides  to  call  fordi  the 
militia,  his  orders  for  this  purpose  are  in  strict  conformity 
with  the  provisions  of  the  law ;  and  it  would  seem  to  follow 
as  a  necessary  consequence,  that  every  act  done  by  a  subor- 
dinate officer,  in  obedience  to  such  orders,  is  equally  justi- 
fiable. The  law  contemplates  that,  under  such  circum- 
stances, orders  shall  be  given* to  carry  the  power  into  effect; 
and  it  cannot  therefore  be  a  correct  inference  that  any  other 
person  has  a  just  right  to  disobey  them.  The  law  does  not 
provide  for  any  appeal  from  the  judgment  of  the  President, 
or  for  any  right  in  subordinate  officers  to  review  his  decision., 
and  in  effect  defeat  it.  Whenever  a  statute  gives  a  discre- 
tionary power  to  any  person,  to  be  exercised  by  him  upon 
bis  own  opinion  of  certain  facts,  it  is  a  sound  rule  of  con- 
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I  g27,      stmctioD,  that  the  statute  consUtutes  him  the  sole  and  exclo* 
^^-v^^toT  sive  judge  of  the  existence  of  those  facts.     And,  in  the  pre- 
B^^^     sent  case,  we  are  all  of  opinion  that  such  is  the  true  con- 
Mott.       struction  of  the  act  of  1795.     It  is  do  answer  that  such  a 
power  may  be  abused,  for  there  is  no  power  which  is  not 
susceptible  of  abuse.     The  remedy  for  this,  as  well  as  for 
all  other  official  misconduct,  if  it  should  occur,  is  to  be 
found  in  the  constitution  itself.     In  a  free  government,  the 
danger  must  be  remote,  since  in  addition  to  the  high  quali- 
(.es  which  the  Executive  must  be  presumed  to  possess,  of 
{lublic  virtue,  and  honest  devotion  to  the  public  interests, 
he  frequency  of  elections,  and  the  watchfulness  of  the  re- 
presentatives of  the  nation,  carry  with  them  all  the  checks 
which  can  be  useful  to  guard  against  usurpation  or  wanton 
tyranny. 

This  doctrine  has  not  been  seriously  contested  upon  the 
present  occasion.  It  was  indeed  maintained  and  approved 
by  the  Supreme  Court  of  New- York,  in  tlie  case  of  Vandtr^ 
htjfdtnv.  Foung,  (11  Johns.  Rep.  150.)  where  the  reasons 
in  support  of  it  were  most  ably  expounded  by  Mr.  Justice 
Spencer,  in  delivering  the  opinion  of  the  Court 

But  it  is  now  contended,  as  i%  >f  as  contended  in  that  case, 
that  notwithstanding  the  judgment  of  the  President  is  con- 
clusive as  to  the  existence  of  the  exigency,  and  may  be 
given  in  evidence  as  conclusive  proof  thereof,  yet  that  the 
avowry  is  fatally  defective,  because  it  omits  to  aver  that  the 
fact  did  exist.     The  argument  is,  that  the  power  confided  to 
the  President  is  a  limited  power,  and  can  be  exercised  dniy 
Ititnocoeces-in  the  cases  pointed  out  in  the  statute,  and  therefore  it  is 
ctM  '^hat^  u  necessary  to  aver  the  facts  which  bring  the  exercise  within 
•boulH  appear,  ^)i^  purview  of  the  statute.     In  short,  the  same  principles 
fact,  that  the  are  sought  to  be  applied  to  the  delegation  and  exercise  of 
genet  actually  this  power  intrusted  to  (he  Executive  of  the  nation  for 
estUted.   It  Is  great  political  purposes,  as  might  be  applied  to  the  humblest 
the  Presid<>nt  ofiicer  iD  the  government,  acting  upon  the  most  narrow  and 
ed*itt'II'nd'«7i  special  authority.     It  is  the  opinion  of  the  Court,  that  this 
other  persons  objection  Cannot  be  maintained.     When  the  President  ex- 
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tioD  ig,  that  it  is  exercised  in  pureaance  of  law.    Every  pub-      1S37. 
lie  officer  is  presumed  to  act  in  obedience  to  bis  duty,  until  v^^v^/ 
the  contrary  is  shown;  and,  a  fortiori^  this  presumption      »*«^ 
ought  to  be  favourably  applied  to  the  chief  magistrate  of      MoVt. 
the  Union.     It  is  not  necessary  to  aver,  that  the  act  which 
he  may  rightfully  do,  was  so  done.    If  the  fact  of  the  ex- 
istence of  the  exigency  were  averred,  it  would  be  traversa- 
ble, and  of  crurse  might  be  passed  upon  by  a  jury ;  and  thus 
the  legality  of  the  orders  of  the  President  would  depend, 
not  on  his  own  judgment  of  the  facts,  but  upon  the  finding 
of  those  facts  upon  the  proofs  submitted  to  a  jury.     This 
viey  of  the  objection  is  precisely  the  s^me  which  was  acted 
upon  by  the  Supreme  Court  of  New-York,  in  the  case  al- 
ready referred  to,  and,  in  the  opinion  of  this  Court,  with 
entire  legal  correctness. 

Another  objection  is,  that  the  orders  of  the  President  are  n  it  unneces^ 
not  set  forth  ;  nor  is  it  averred  that  he  issued  any  orders,  o*7th«*  ordwi 
but  niily  that  the  Governor  of  New-York  called  out  the  of  the  Preti- 
miliiia  upon  the  requisition  of  the  President.     The.objec-  ficienttothow 
tion,  so  far  as  it  proceeds  upon  a  supposed  difference  be-  J^^^^gj^'of  ^^^ 
tween  a  requisition  and  an  ordtr^  is  untenable ;  for  a  rcquisi-  State     called 
tion  calling  forth  the  militia  is,  in  legal  intendment,  an  or-  upon  the  rt- 
der,  and  must  be  so  interpreted  in  this  avowry.     The  ma-  J^^'py^^j  „{*/ 
jority  of  the  Court  understood  and  acted  upon  this  sense, 
which  is  one  of  the  acknowledged  senses  of  the  word,  in 
Houston  V.  Moore,  (5  Wheat*  Rep*  1.)     It  was  unnecessary 
to  set  forth  the  orders  of  the  President  at  large ;  it  was 
quite  sufficient  to  state  that  the  call  was  in  obedience  to 
them.     No  private  citizen  is  presumed  to  be  conversant  of 
the  particulars  of  those  orders  ;  and  if  he  were,  he  is  not 
bound  to  set  them  forth  in  htBC  verba. 

The  next  objection  is,  that  it  does  not  sufficiently  appear  Examinatidn 
in  the  avowry  that  the  Court  Martial  was  a  lawfully  consti-  [ion,***to'*^5f^ 
tuted  Court  Martial,  having  jurisdiction  of  the  offence  at  avowry,  upoa 
the  time  of  passing  its  sentence  against  the  original  plaintiff.       '^^  ' "  ^' 

Various  grounds  have  been  assigned  in  support  of  this 
objection.  In  the  first  place,  it  is  said,  that  the  original 
plaintiff  was  never  emplot/ed  in  the  service  of  the  United 
States,  but  refused  to  cuter  that  service,  and  that,  conse- 
quently, he  was  not  liable  to  tlie  rules  and  articles  of  war, 
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1837.  or  to  be  tried  for  the  ofieoce  by  any  Court  Martial  organi* 
zed  under  the  authority  of  the  United  States.  The  case 
of  Houston  V.  Moore^  (5  WhetU.  Rep.  1.)  affords  a  conckt* 
sive  answer  to  this  suggestion.  It  was  decided  in  that  case, 
A  mjUtUman  ^^  although  a  militiaman,  who  refused  to  obey  the  orders 
who  refuses  to  of  the  President  calling  him  into  the  public  service,  was 
dcrioftbePreli^pt,  in  the  souso  of  the  act  of  1795,  ^'  employed  in  the 

wJj"liib  "ihS  •^'^c®  of  ^^^  United  States"  so  as  to  be  subject  to  the 
public '.nrvice,  rules  and  articles  of  war ;  yet  that  he  was  liable  to  be  tried 
tH«d  fof  ^he  for  the  offence  under  the  5th  section  of  the  same  act,  by  a 
0tfi9e«  under  Court  Martial  called  under  the  authority  of  the  United 

tfif  S,th  secliou  ' 

ot  the  met  of  States.  The  great  doubt  in  that  case  was,  whether  the  de- 
linquent  was  liable  to  be  tried  for  the  offence  by  a  Court 
Martial  organized  under  State  authority. 
Objectioo  to  In  the  next  place,  it  is  said,  the  Court  Martial  was  not 
that  the  Court  composed  of  the  proper  number  of  officers  required  by 
not'^compoMd  ^^*  ^^  ^^^'  ^  understand  the  force  of  this  objection,  it 
of  the  number  is  nocessary  to  advert  to  the  terms  of  the  act  of  1 79^,  and 
ouired  by  law.  the  rules  and  articles  of  war.  The  act  of  1795  (s.  5.)  pro- 
vides,  "that  every  officer,  oon-commissiooed  officer,  or  pri- 
vate of  the  militia,  who  shall  fail  to  obey  the  orders  of  the 
President  of  the  United  States,''  &c.  shall  forfeit  a  sum  not 
exceeding  one  year's  pay,  and  not  less  than  one  month's  pay, 
to  be  determined  and  <|djudged  by  a  Court  Martial."  And 
it  further  provides,  (s.  6.)  "  that  Courts  Martial  for  the 
trial  of  militia  shall  be  compo^ied  of  militia  officers  only." 
These  are  the  only  provisions  in  the  act  on  this  subject.  It 
is  not  stated  by  whom  the  Courts  Martial  shall  be  called, 
nor  in  \  ^at  manner,  nor  of  what  number  they  shall  be 
composed.  But  the  Court  is  referred  to  the  64th  and  65tb 
of  the  rules  and  articles  of  war,  enacted  by  the  act  of  1 0th 
of  April,  1806,  ch.  30.,  which  provide,  "that  General 
Courts  Martial  may  consist  of  any  number  of  commission- 
ed officers  from  five  to  thirteen  inclusively ;  but  they  shall 
not  consist  of  less  than  thirteen,  where  that  number  can  be 
convened  without  manifest  ii^ury  to  the  service :"  and  that 
"  any  general  officer  commanding  an  army,  or  colonel  com- 
manding a  separate  department,  may  appoint  General 
Courts  Martial  when  necessary."  Supposing  these  clauses 
applicable  to  the  Court  Martial  in  question,  it  is  very  clear, 
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that  the  act  is  merely  directory  to  the  officer  appointiDg  the      1337. 
Court,  and  that  his  decision  as  to  the  number  which  can  be 
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convened  without  manifest  injury  to  the  service,  being  in  a 
matter  submitted  to  his  sound  discretion,  must  be  conclu*  Mott. 
sive.  But  the  present  avowry  goes  further,  and  alleges, 
not  only  that  the  Court  Martial  was  appointed  by  a  general 
officer  commanding  an  army,  that  it  was  composed  of  mili* 
tia  officers,  naming  them,  but  it  goes  on  to  assign  the  reason 
why  a  number  short  of  thirteen  composed  the  Court,  in  the 
very  terms  of  the  64th  article ;  and  the  truth  of  this  allega* 
tion  is  admitted  by  the  demurrer.  Tried,  therefore,  by  the 
very  test  which  has  been  resorted  to  in  support  of  the  ob« 
jection,  it.utterly.  fails. 

But,  in  strictness  of  law,  the  propriety  of  ibis  resort  may  it  is  not  ne 
admit  of  question.  The  rules  .and  articles  ^of  war,  by  the  ^be'*'^  Court 
very  terms  of  the  statute  of  1806,  are  those  "  by  which  J*»;^*/^«^'j^^ 
the  armies  of  the  United  States  shall  be  governed ;''  and  quents,  tfbdcr 
the  act  of  1795  has  only  provided,  ^^  that  the  militia  em*  Should  btconf^ 
played  in  the  service  of  the  United  States  (not  the  militia  ^^^  •^  ***• 

i»  i.i»<»  n  t     preclit    jnuin- 

ordered  into  the  service  of  the  United  States)  shall  be  sub*  btr  of  officers 
ject  to  the  same  rules  and  articles  of  war  as  the  troops  [he^AiUt  and 
of  the  United  States ;''  and  this  is,  in  substance,  re-enacted  ;rticiet  of  war 

for  the  cotnpo* 

by  the  97th  of  the  rules  and  articles  of  war.  It  is  not,  tUion  of  Oe- 
therefore,  admitted,  that  any  express  authorify  is  given  JJJ'Ji^i^J^jJJ 
b^  either  statute,  that  such  a  Court  Martial  as  is  contem*  *""y* 
plated  for  the  trial  of  delinquents  under  the  5th  section  of 
the  act  of  1795,  is  to  be  composed  of  the  same  number  of 
officers,  oiiganized  in  the  same  manner  as  these  rules  and 
articles  contemplate  for  persons  in  actual  service*  If  any 
resort  is  to  be  had  to  them,  it  cab  only  be  to  guide  the  dis- 
cretion vf  the  officer  ordering  the  Court,  as  matter  of 
usage,  and  not  as  matter  of  positive  institution.  If,  then, 
there  be  no  mode  pointed  out  for  the  formation  of  the  Court 
Martial  in  these  cases,  it  may  be  asked,  in  what  manner  is 
such  Court  to  be  appointed  ?  The  answer  is,  according  to 
the  general  usage  of  the  military  service,  or  what  may  not 
unfitly  be  called  the  customary  military  law.  It  is  by  the 
same  law  that  t^ourts  Martial,  when  duly  organized,  are 
bound  to  execute  their  duties,  and  regulate  their  modes  of 
proceeding,  in  the  abseucc  of  positive  enactments     Upori 
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1827.      ^^7  other  principle,  Courts  Martia)  would  be  left  withoui 

\^^^>/^^  any  adequate  means  to  exercise  the  authority  confided  to 

Biartin     {Y^efn ;  for  there  could  scarcely  be  framed  a  positive  code 

Mott.      to  provide  for  the  infinite  variety  of  incidents  applicable  to 

thero. 

The  act  of  the  18th  of  April,  1814,  cti.  141.  which  ex 
pired  at  the  end  of  the  late  war,  was,  in  a  great  nieasurc,  in- 
tended to  obviate  difficulties  arising  from  the  imperfection 
of  the  provisions  of  the  act  of  1795,  and  especially  to  aid 
Courts  Martial  in  exercising  jurisdiction  over  cases  like  the 
present^  But  whatever  may  have  been  the  legislative  in- 
tention, its  terms  do  not  extend  to  the  declaration  of  the 
number  of  which  such  Courts  Martial  shall  be  composed. 
The  first  section  provides,  "  that  Courts  Martial  to  be  com- 
posed of  militia  officers  alone,  for  the  trial  of  militia  drafted^ 
detached,  and  called  forth,  (not  or  called  forth,)  for  the  ser- 
▼ice  of  the  United  States,  whether  acting  in  conjunctiot'. 
with  the  regular  forces  or  otherwisej  shall,  when  neciessary, 
be  appointed,  held,  and  conducted,  in  the  manner  prescribed 
by  the  rules  and  articles  of  ^ar,  for  appointing,  holdings 
and  conducting.  Courts  Martial  for  the  trial  of  delinquents 
in. the  army  of  the  United  States.^^  This  language  is  ob- 
viously confined  to  the  militia  in  the  actual,  service  of  the 
United  States,  and  does  not  extend  to  such  a»  arc  drafted 
and  refuse  to  obey  the  call.  So  that  the  Court  are  driven 
back  to  the  act  of  1795  as  the  legitimate  source  for  the  as- 
certainment of  the  organization  and  jurisdiction  of  the 
Court  Martial  in  the  present  case.  And  we  are  of  opinion, 
that  nothing  appears  on  th^  face  of  the  avowry  to  lead  to 
any  doubt  that  it  was  a  legal  Court  Martial,  organized  ac 
cording  to  military  usage,  and  entitled  to  take  cognizance 
of  the  delinquencies  stated  in  the  avowry. 
Thetentance  This  view  of  tfie  case  affords  an  answer  to  another  ob- 
MiitH]  ^*'ap!j^^^*^'^  which  has  been  urged  at  the  bar,  viz.  that  the  sen- 
proved  by  the  tence  has  not  been  approved  by  the  comnmiiding  officer, 
«ufficieot/tup-  in  the  manner  pointed  out  in  the  65tb  of  the  rules  and  ar- 

any"  appre^il  ^'^'^^  ®f  ^^^'     ^^^^  article  Cannot,  for  the  nasons  already 

'fuecttiary.    stated,  be  drawn  in  aid  of  the  argument;  and  the  avowry 

itself  shows  that  the  sentence  has  been  approved  by  the 

President  of  the  United  States,  who  is  the  commander  in 
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chief,  and  that  there  was  not  any  other  officer  of  equal      ]827. 
grade  with  the  major  generals  bj  whom  the  Court  Martial  \^^^^^^ 
had  been  oi^nized  and  continued  within  the  military  dis-      Alartin 
trict,  by  whom  the  same  could  be  approved,     if,  therefore,      f^ott. 
an  approval  of  the  sentence  were  necessary,  that  approval 
has  been  given  by  the  highest,  and  indeed  only,  military 
authority  competent  to  give  it. 

But  it  i&  by  no  means  clear  that  the  act  of  1 795  meant  to     But  it  u  not 
require  any  approval  of  the  sentences  imposing  fines  for  approyii  «m 
delinquencies  of  this  nature.     The  act  does  not  require  it  ««««»•»'▼• 
either  expresf^ly  or  bv  necessary  implication.     Ic  directs 
(s.  7.)  that  the  fines  asses^ed  shall  be  certified  by  the  pre- 
siding officer  of  the  Court  Martial  to  the  marshal,  for  him 
to  lew  the  same,  without  referring  to  any  prior  act  to  be 
done,  to  give  validity  to  the  sentences.     I'he  natural  in- 
ference from  such  an  omission  is,  that  the  Legislature  did 
notr  intend,  in  cases  of  this  subordinate  nature,  to  require 
any  farther  sanction  of  the  sentences.     And  if  such  an  ap- 
proval is  to  be  deemed  essential,  it  must  be  upon  the  gene- 
ral miUtary  usage,  and  not  from  positive  institution.  Either 
way,  we  think  that  all  has  been  done,  which  the  act  re- 
quired. 

Another  objection  to  the  proceedings  of  uie  Court  Mar-  A  Court  Mar- 
tial is,  that  they  took  place,  and  the  sentence  was  given,  ©"gan^^ed  "uu- 
tbrec  years  and  more  after  the  war  was  concluded,  and  in  a  'J!i  j^!  *^*  ^ 

I*  f         %  r»  r  Vi  1795,  doff  not 

time  of  profound  peace.     But  the  opinion  of  this  Court  is,  expire     wiUi 
that  a  Court  Martial,  regularly  called  under  the  act  of  1796,  ?,l^  ofTwSr 
does  not  expire  with  the  end  of  a  war  then  ey.i$ting.  nor  is  ***«"  exiiting. 
its  jurisdiction  to  try  these  offences  in  any  shape  dependent 
upon  the  fact  of  war  or  peace.     The  act  of  1 796  is  not 
confined  in  its  operation  to  cases  of  refusal  to  obey  the  or- 
ders of  the  President  in  times  of  public  war.     On  the  con- 
trary, that  act  authorizes  the  President  to  call  forth  the  mi- 
litia to  suppress  insurrections*  and  to  enforce  the  laws  of 
the  United  States,  in  times  of  peace.     And  Courts  Mar- 
tial  are,  under  the  5th  section  of  the  act,  entitled  to  take 
cognizance  of,  and  'to  punish  lielinquencies  in  such  cases, 
as  well  as  in  cases  where  the  object  is  to  repel  invasion  in 
times  of  war.     It  would  be  a  strained  constructioo  of  the 
act,  to  limit  the  authority  of  the  Court  to  the  mere  time  of 
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1837.      ^b®  existence  of  tfie  particalar  exigency,  when  it  might  be 
thereby  unable  to  take  cognizance  of,  and  decide  upon  a 
single  offence.    It  is  suflScient  for  vts  to  say,  that  there  is  no 
Mott      such  limitation  in  the  act  itself. 
_  The  next  objection  to  the  avowry  is,  that  the  certificate 

Discrepancy  "^ 

in  setting  fmth  of  the  President  of  the  Court  Mkrtial  is  materially  variant 
(  e  Motence.  ^^  ^^^  sentence  itself,  as  set  forth  in  a  prior  allegatioD* 
The  sentence  as  there  set  forth  is«  ^^  and  thereupon  the  said 
General  Court  Martial  imposed  the  sum  of  96  dollars  as  a 
fine  on  the  said  Jacob,  for  having  thus  failed,  neglected,  and 
refused  to  rendezvous  and  enter  in  the  service  of  the  United 
States  of  America,  when  thereto  required  as  aforesaid*'' 
The  certificate  adds,  ^^  and  tiiat  the  said  Jacob  E.  Mott  was 
sentenced  by  the  said  General  Court  Martial,  on  failure  of 
4he  payment  of  said  fine  imposed  On  him,  to  twelve  montfis 
imprisonment.''  It  is  material  to  state  that  the  averment 
does  not  purport  to  set  forth  the  sentence  in  htBC  verba  ;  nor 
was  it  necessary  in  this  avowry  to  allege  any  thing  more 
flian  that  part  of  the  sentence  which  imposed  the  fine,  since 
that  was  the  sole  ground  of  the  justification  of  taking  the 
goods  and  chattels  in  controversy.  But  there  is  nothing  re- 
pugnant in  this  averment  to  that  which  relates  to  the  certi- 
ficate. The  latter  properly  adds  the  fact  which  respects 
fhe  imprisonment,  because  the  certificate  constitutes  the 
warrant  to  the  marshal  for  his  proceedings.  The  actt>f 
1795  expressly  declai:es,  that  the  delinquents  ^^  shall  be  lia- 
ble to  be  imprisoned  by  a  like  sentence,  on  failure  of  pay- 
ment of  the  fines  adjudged  against  them,  for  one  calendar 
month  for  every  five  dollars  of  such  fine.'.'  If  indeed  it  had 
been  necessary  to  set  forth  the  whole  sentence  at  large,  die 
first  omission  would  be  helped  by  the  certainty  of  the  sub- 
sequent averment  There  is,  then,  no  variance  or  repug- 
nance in  these  allegations;  but  they  may  well  stand  to- 
gether. 

Of  the  remaining  causes  of  special  demurrer,  som^  are 
properly  matters  of  defence  before  the  Court  Martial,  and 
its  sentence  being  upon  a  subject  within  its  jurisdiction,  is 
conclusive ;  and  others  turn  upon  niceties  of  pibading,  to 
which  no  separate  answers  are  deemed  necessary.    In  ge- 
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neral  it  nmjr  be  said  of  ihem,  that  the  Court  uo  not  deem      1837. 
them  well-founded  objections  to  the  avowry. 

Upon  the  whole,  it  is  the  opinion  of  the  Court,  that  the 
judgment  of  the  Court  for  the  Trial  of  Impeachments  and  Mott. 
the  Correction  of  Errors  ought  to  be  reversed,  and  that  the 
cause  be  remanded  to  the  same  Court,  with  directions  to 
cause  a  judgment  to  be  entered  upon  the  pleadings  in  fit- 
vour  of  the  avowant. 

Judgment.  This  cause  came  on,  &c.  On  consideration 
whereof,  it  is  comsiobrkd  and  adjudged,  that  there  is  error 
in  the  judgment  of  the  said  Court  for  the  Trial  of  Impeach- 
ments and  the  Correction  of  Errors,  in  this,  that  upon  the 
pleadings  in  the  cause,  judgment  ought  to  have  been  render- 
ed in  fiivour  of  the  avowant,  whereas  it  was  rendered  in 
favour  of  the  original  plaintiff;  and  it  is,  therefore,  further 
CONSIDERED  and  ADJUDGED,  that  the  same  judgment  be, 
and  the  same  hereby  is,  reversed  and  annulled  ;  and  also, 
that  the  judgment  of  the  Supreme  Court  of  Judicature  of 
the  State  of  New- York,  which  was  affirmed  by  the  said 
Court  for  the  Trial  of  lm|>eachnients  and  the  Correction  of 
Errors,  be  reversed  and  annulled;  and  that  judgment  be 
rendered,  that  the  said  avowry  is  good  and  sufficient  in  law 
to  bar  the  plaintiff's  action,  and  that  the  plaintiff  take  no- 
thing by  his  writ ;  and  that  the  cause  be  remanded  to  the 
said  Court  for  the  Trial  of  Impeachments  and  the  Correc- 
tioD  of  Errors,  if  the  record  be  now  in  the  said  Court,  and 
if  not,  then  to  the'^upreme  Court  of  Judicature  of  the 
State  aforesaid,  to  which  the  same  has  been  remitted,  with 
directions  to  cause  judgment  to  be  entered  upon  the  plead- 
ings in  favour  of  the  avowant^ 
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1827- 
Clark 

'  V.  [CoRPOftATIOllB.] 

Corporation 

Washington.     Clark  against  The  Mayor,  Aldermen,  and  Common 

Council  or  the  City  of  Washington. 

Municipal  corporations,  acting  within  the  limits  of  the  powers  con- 
ferred upon  them  by  the  Legislature,  in  the  exercise  of  a  special 
franchise  granted  to  them,  and  the  perfoimance  of  a  special  duty 
imposed  upon  them,  are  responsible  for  the  acts  and  contracts  of 
their  agents,  duly  appointed  and  authorized,  within  the  scope  of 
the  authority  of  such  agents,  in  the  same  manner  as  other  corpo- 
rations and  private  individuals  are  responsible  on  their  promises 
express  and  implied. 

Where,  by  the  charter  granted  by  Congress  to  the  city  of  Washing- 
ton, the  corporation  was  empowered  **  to  authorize  the  drawing 
of  lotteries,**  for  effecting  certain  improvements  in  the  city,  and 
upon  certain  terms  and  conditions :  Held,  tliat  the  corporation  was 
liable  to  the  holder  of  a  ticket  in  such  a  lottery  for  a  prize  drawn 
against  its  number,  although  the  managers  appointed  by  the  cor- 
poration to  superintend  such  lottery  were  empowered  to  sell,  and 
had  sold  the  entire  lottery  to  a  lottery  dealer  for  a  gross  sum,  who 
was,  by  his  agreement  with  them,  to  execute  the  details  of  the 
scheme  as  to  the  sale  of  the  tickets,  the  drawings,  and  the  pay- 
ment of  the  prizes. 

It  sumSt  that  the  power  granted  in  the  charter  **  to  authorize  the 
drawing  of  lotteries,"  cannot  be  exercised  so  as  to  discharge  the 
corporation  from  its  liability,  either  by  granting  the  lottery,  or  sell- 
ing the  privilege  to  others,  or  in  any  other  manner ;  but  the  lotte- 
ries to  be  authorized  by  the  corporation  must  be  drawn  under  its 
superintendence,  for  its  own  account,  and  on  its  own  responsibility. 

ERROR  to  the  Circuit  Court  for  the  District  of  Co- 
lumbia. 

This  was  an  action  of  assumpsit,  brought  by  the  plaintiff 
in  error,  to  recover  of  the  defendants  the  am  unt  of  a  prize 
drawn  in  a  lottery  called  '^  the  fifth  class  of  the  National 
Lottery.^^  A  verdict  was  found  for  the  plaintiff  in  the  Court 
below,  subject  to  the  opinion  of  the  Court,  on  a  case  agreed, 
on  which  judgment  was  rendered  for  the  defendants,  and  the 
cause  was  brought  by  writ  of  error  to  this  Court. 

By  the  constitution  of  the  United  States.  Congress  has 
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power  to  exercise  exclusive  legislation  in  all  cases  wbatso*      1897. 
ever  over  the  district,  which  beingceded  by  particular  States,  v«^*v*^»/ 
niaj  become  the  seat  of  the  goveraineDt  of  the  Union.    The      ^1^1^ 
District  of  Columbia  having  been  ceded  for  that  purpose,  Corporation 
Congress  passed  an  actv  creating  a  municipal  corporation  for       J^ 
the  city  of  Washint^ton ;  and'  by  the  a6t  of  tiie  4th  May,     *      *^"' 
1812,   for   amending  the    charter,  gave   the  corporation 
^^  full  power  and  authority  to  authorize  the  drawing  of  lot- 
teries for  efTectioi;  any  important  improvement  iti  the  city, 
which  the  ordinary  funds  or  revenue  thereof  will  not  accom- 
plish ;  provided^  that  the  amount  to  be  raised  io  each  year 
shall  not  exceed  the  sum  of  10,000  dollars;  djud provided 
alsoj  that  the  object  for  which  the  money  is  intended  to  be 
raised,  shall  be  first  submitted  to  the  President  of  the  United 
States,  and  shall  be  approved  by  him.''    For  the  purpose 
of  carrying  this  power  into  execution,  ten  successive  reso- 
lutions were  passed  by  the  corporation,  the  first  of  which 
was  approved  by  the  President  of  the  United  States  on  the 
23d  of  November,  1812,  and  the-  last  on  the  2t8t  of  May, 
1821,  eAch  of  them  for  raising  10,000  dollars  by  lottery,  for 
the  several  objects  of  endowing  two  public  school  houses, 
on  the  Lancasterian  system ;  of  building  a  work  house  and 
penitentiary,  and  a  town  house  or  city  hall.     On  the  24th 
of  July,  1815,  the  corporation  passed  an  ordinance  for  car^ 
rying  into  efiect  the  three  first  of  the  above  resolutions,  and 
appointed  certain  managers  by  name,  viz.  John  Davidson, 
Thomas  H.  Gillis,  Andrew  Way,  Jr.  Moses  Young,  William 
Brent,  Daniel  Rapine,  and  SamtAcl  .AT.  Smallwoody  whose  duty 
it  was  made  to  agree  on  and  propose  a  scheme  of  schemes 
of  a  lottery  or  lotteries,  to  raise  Uie  sum  of  30,000  dollars, 
(clear  of  all  expenses,)  and  to  sell  and  dispose  of  the  tickets 
therein  to  the  best  advantage,  with  the  least  possible  delay, 
and  diligently  to  attend  the  drawing  of  the  said  lottery  or 
lotteries,  which  should  be'in  the  city  of  Washington  ;  and 
within  60  days  after  the  drawings  of  the  same,  respectively, 
(the  time  of  each  drawing  not  to  exceed  two  years,)  to  pay 
and  satisfy  the  fortunate  adventurers  for  prizes ;  and,  within 
70  days,  to  pay  over  the  balance,  after  deducting  all  neces- 
sary expenses,  into  the  city  treasury ;  and  giving  to  aaid 
managers  full  power  and  authority  to  appoint  all  neoessaiy 
Vol.  XII,  6 
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1 837.  Agents,  clerks,  and  seryants,  to  do  and  perform  all  rach  acts 
\^p*>r^/  and  things  as  might  be  necessary  to  carry  into  effect  the  pro- 
Clark  visions  of  the  ordinance.  Another  ordinance  was  passed  on 
Corporation  the  1 7th  of  November,  1818,  for  the  purpose  of  cairying 
of  into  effect  the  4th,  6th,  6th,  and  7th,  of  the  aforesaid  resolo- 
"*^°"*  tions,  by  which  {inter  alia)  the  mayor  was  authorized  to  ap- 
point seven  citizens  to  act  as  managers  for  the  purpose  afore- 
said, whose  duty  was  declared  to  be  to  ai^ree  on  a  scheme  of 
a  lottery  to  raise  the  sum  of  40,000  dollars,  (clear  of  ex- 
penses,) and  to  sell  the  said  lottery,  or  dispose  of  the  tickets 
therein  to  the  best  advantage,  with  the  least  possible  delay, 
and  diligently  to  attend  the  drawing  of  the  said  lottery, 
which  should  be  in  the  city  of  Washington :  Provided^  how- 
ever, that  if  the  said  managers,  or  a  majority  of  them,  should 
sell  the  said  lottery,  the  individual  or  individuals  purchasii^ 
the  same,  should  have  the  power  of  making  a  scheme  for  the 
aforesaid  lottery,  and  within  60  days  after  the  drawing,  (the 
time  of  drawing  not  to  exceed  one  year,)  to  pay  and  satisfy 
the  fortunate  adventurers  for  prizes ;  and  within  70  days,  to 
pay  over  the  balance,  after  deducting  all  necessary  expenses, 
into  the  city  treasury,  with  the  like  power  and  authority  to 
the  managers,  as  in  the  former  act,  to  appoint  all  necessary 
agents,  clerks^  and  servants,  &c.  The  mayor  appointed, 
under  the  authority  of  the  last  mentioned  act,  seven  citizens 
to  act  as  managers  for  the  purposes  aforesaid,  the  same  as 
those  appointed  by  name  in  the  former  act,  except  that^  in 
the  last,  Ijloger  C.  Weightman  takes  the  place  of  Samuel 
N.  Smallwood. 

On  the  25th  of  October,  1819,  another  ordinance  was 
passed,  by  which  the  managers  appointed  under  the  ordi- 
nance of  1815,  were  empowered  to  sell  and  dispose  of  the 
lotteries  to  which  that  ordinance  refers,  or  so  much  thereof 
as  yet  remains  to  be  drawn,  in  such  classes,  and  on  such 
teims  and  conditions,  as  should  appear  to  them  right  and 
expedient. 

In  pursuance  of  the  ordinances  of  1815  and  1819,  the 
managers  sold  to  David  Gillespie,  of  New-York,  a  lottery 
called  the  ^^  Fifth  Class  of  the  Grand  National  Lottery,'^  for 
the  sum  of  10,000  dollars,  to  be  paid  before  the  commence- 
ment  of  the  drawing  thereof;  and  the  following  articles  of 
agre<»meiit  wi*re  entered  into  for  that  purpose* 
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'*  Memorandum  of  an  agreement,  made  and  entered  into      ]  327^ 
this   4th  day  of  May^  1821,  between  Roger  C.  Weightman,  n«^^v^^ 
John  Davidson.  Thomas  H.  Gillie,  Andrew  Way,  Jan.,  Moses      ^^^ 
Young,  William  Brent,  and  Daniel  Rapine,  as  managers  of  Corporation 
the  lotteries  authorized  by  an  act  of  the  Board  of  Aldermen        ^^ 
and  Board  of  Common  Council  of  the  city  of  Washington, 
for  the  purposes  therein  mentioned,  approved  July  34, 1815, 
of  the  oue  part,  and  David  Gillespie,  of  the  city  of  New- 
York,  in  the  State  of  New- York,  of  the  other  part:  Whereas, 
by  an  act  of  the  Board  of  Aldermen  and  Board  of  Common 
Council  of  the  said  city  of  Washington,  approved  October 
:25,  1819,  supplementary  to  the  act  aforesaid,  the  said 
managers  are  authorized  and  empowered  to  sell  and  dispose 
of  the  said  lotteries,  in  such  classes,  and  on  such  terms  and 
conditions,  as  shall  appear  to  them  right  and  expedient,  and 
according  to  the  true  intent  and  meaning  of  the  act  afore- 
said ;  and  that  the  said  managers,  for  the  purpose  of  raising 
the  sum  of  10,000  dollars,  in  conformity  with  the  provisions 
of  the  said  first  mentioned  act,  and  in  pursuance  of  the 
power  and  authority  in  them  vested  by  the  said  supplemen- 
tary act,  have  agreed  to  sell  and  dispose  of,  to  the  said  Da- 
vid Gillespie,  a  lottery,  denominated  the  Fifth  Class  of  the 
Grand  National  Lotlery,to  be  drawn  according  to  the  scheme 
hereunto  annexed ;  and  the  said  David  Gillespie,  in  consi- 
deration thereof,  hereby  agrees  to  pay  to  the  said  managers 
the  sum  of  10,000  dollars,  before  the  commencement  of  the 
drawing  the  said  lottery,  or  class,  at  his  own  proper  cost, 
charge  and  expense  -,  to  pay  and  defray  all,  and  all  manner 
of  costs,  charges,  and  expenses  of  the  said  lottery,  or  classi. 
excepting  the  expense  of  drawing  the  same,  and  to  draw 
the  same  in  the  city  of  Washington,  in  the  presence  of  the 
said 'managers,  and  to  finish  and  conclude  the  said  drawing 
within  two  years  from  the  date  hereof,  and  to  pay  all  the 
prizes  within  sixty  days  from  the  completion  of  the  said 
drawing*     It  is  further  understood  and  agreed,  by  and  be- 
tween the  said  parties,  that  the  said  David  Gillespie  is  to 
provide,  at  his  own  cost  and  expense,  two  competent  clerks, 
to  assist  in  the  drawing  of  the  said  lottery,  or  class;  and  to 
execute  and  deliver,  before  the  commencement  of  the  draw- 
ing of  the  said  lottery,  or  class,  and  within  thirty  days  from 
the  date  hereof,  to  the  said  managers,  a  bond,  with  such  se- 
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1327,      curity  as  may  be  approved  by  them,  id  the  penal  sum  of 

v^^v*^  35,000  dcfhts^  conditioned  for  the  true«  fair,  and  faithful 

^^^^^      drawing  of  the  said  lottery  or  class,  and  according  to  the 

Corporation  said  scheme ;  for  the  punctual  payment  of  all  prizes,  and 

W   .^/         for  conducting  the  said  letter)  or  cUss  fairSy  and  houestly, 

*  and  according  to  this  agreement,  and  the  true  intent  and 

meaning  of  the  said  acts  of  the  said  Board  of  Aldermen 

and  Board  of  Gommon  Council.'' 

The  bond  with  security,  as  required  by.  the  above  agree- 
ment, was  given  by  Gillespie  on  the  28th  of  May,  1021. 

On  the  22d  of  the  same  month,  an  ordinance  of  the  cor* 
poration  was  passed,  authorizing  the  managers  to  appoint  a 
president,  whose  duty  it  should  be,  in  addition  to  the  duties 
imposed  by  the  ordinances  of  1815  and  1 8 1 9,  to  sign  all  con- 
tracts with  the  concurrence  of  a  majority  of  the  manners, 
and  to  sign  all  the  lottery  tickets,  in  every  scheme  or  schemes 
iBoldl>y  Aem.  The  2d  section  of  the  ordinance  allowed 
each  of  tlje  managers  of  the  city  lotteries  3  dollars  each 
day  he  had  been,  or  should  be  employed ;  and  the  7th  sec 
tion  enacts  that  this  compensation,  ^^  except  for  the  class 
now  contracted  for,^'  should  be  provided  for  and  paid  out  of 
the  proceeds  of  lotteries  thereafter  contracted  for. 

Under  this  authority,  Thomas  H.  Gillis  was  appointed 
president,  who  signed  the  following  ticket,  No,  2929,  on 
which  the  suit  was  brought,  and  which  was  endorsed,  '^  Un- 
drawn 29th  day  over.  D.  Gillespie,  per  J.  James.''  The 
ticket  was  purchased  by  the  plaintiif,  from  an  agent  of  Gil- 
lespie, at  Richmond,  Virginia,  and  drew  the  prize  of  100,000 
dollars,  in  the  fifth  class  of  the  lottery. 


$100,000  Highest  Prize. 


00 

en 
< 
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WUlinm  Brent, 
.i'^iiii  l)uvid«nii, 
Thoain«  H.  GiJUi, 
Ati*!rc\v  Wny,  JdO' 

Daniel  Rapine, 
R.  C.  WtighUnan, 


No.  2  9  2  9 


NATIONAL  LOTTERY. 

Thit  Ticket  will  <^tlUo  the  Poeeewor  to  such  Prize  as  mny  be  drawn  to  ita 
Number,  if  demanded  within  twehre  months  after  tho  coniHetion  of  the 
Drawing :  Suhiect  to  a  deduction  of  Fifteen  |>cr  cent.  Payable  aijcty  days 
alter  the  Drawing  b  finiihod.        W—hiMgton  Qty,  February^  IHU. 
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Hie  diawiDg  of  the  lottery  was  advertised  in  two  news-      1827. 
papers  printed  in  the  city  of  Washington ;  in  the  National 
Intelligencer  from  the  18th  of  May,  1821,  and  in  the  Wash- 
ington City  Gazette  from  the  17th  of  July,  1821,  until  the  Corporation 
completion  of  the  lottery.     These  advertiisenieirU  exhihited  ^^   Z!^   ^^ 
the  scheme  agreed  upon  between  the  managers  an^  Gilles* 
pie,  and  annexed  to  their  contract,  gave  notice  of  the  time 
when  the  drawing  would  take  place,  of  the  noniber  of  days 
to  be  employed  in  the  drawings,  and  that  they  would  be 
completed  as  soon  as  possible,  under  the  sqperintendance  of 
the  managers,  whose  names  were  annexed.     To  each  of 
these  advertisements  was  appended  an  advertisement  signed 
by  Gillespie  as  ^'  agent  for  the  managers,''  for  the  sale  of 
tickets    at   his  ^'  ForhmaU  office,   Pennsylvania  Avenue, 
Washington  City.''  The  lottery  was  drawn  in  pursuance  of 
the  advertisements,  and  the  managers  superintended  the 
drawing.     In  its  progress  a  postponement  took  place;  and 
an  advertisement  appeared,  purporting  to  be  signed  hy 
three  of  the  managers,  giving  notice  of  the  postponement, 
and  its  cause      Another  advertisement  soon  afterwards  fol- 
lowed, purporting  to  be  signed  by  the  President,  by  order  of 
the  board,  giving  notice  when  the  drawing  would  recom^ 

mence. 

As  soon  as  the  scheme  was  agreed  on,  all  the  tickets, 

amounting  to  50,000  in  number,  were  delivered  by  the  nia- 
nagers  to  Gillespie,  some  of  them  signed,  and  others  un. 
signed,  by  the  President,  the  latter  of  which  it  was  necessary 
to  take  to  him  to  be  signed  before  they  could  be  sold.  Some 
time  after  the  drawing  commenced,  the  president  refused  to 
sign  tickets  imless  an  equivalent  in  prize  tickets,  either  paid 
or  taken  in  by  Gillespie,  or  drawn  on  hand,  or  unless  the 
notes  of  individuals  which  Gillespie  had  taken,  payable  to 
himself,  for  tickets  sold,  were  deposited  with  them.  When 
Gillespie's  clerk  and  agent,  Webb,  presented  tickets  to  be 
signed,  he  was  obliged,  at  the  same  time,  to  deposit  such 
prize  tickets  or  promissory  notes ;  and,  on  some  occasions, 
when  tickets  were  called  for,  and  wanted,  the  managers  re- 
fused to  sign  the  same  for  want  of  such  equivalent.  The 
amount  of  the  prize  tickets  so  deposited  with  the  managers 
was  about  141,779  dollars.    The  managers,  on  such  occa- 
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1837.  sionSy  objected  to  trusting  Gillespie  with  the  disposal  of  the 
v^^/-^^  tickets  much  beyond  the  penalty  of  his  bond,  and  Webb, 

Clark  ^^Q  ^gg  g  witnei>6  in  the  cause*-  understood,  from  the  con- 
Corporation  versations  and  transactions  between  the  parties  at  the  time, 

-^f  that  this  precaution  arose  from  doubts  which  had  been  cir- 
*  culated  respecting  Gillespie's  solvency. 

Jam.  Mth.  This  cause  was  argued  by  the  Atiomfy  General  and  Mr. 
JFebsterj  for  the  plaintiff,  and  by  Mr.  Jonetj  for  the  defend- 
ants. 

On  the  part  of  the  plaintiflf,  it  was  insisted,  that  the  power 
of  authorising  the  drawing  of  lotteries,  was  a  franchise, 
which  the  city  corporation  could  not  sell  so  as  to  avoid  their 
liability  for  the  abuse  of  the  trust  and  confidence  reposed  in 
them  by  the  legislature.  It  was  admitted,  that,  in  general, 
municipal  corporations  are  not  liable  to  be  sued  on  con- 
tracts made  by  their  agents.  The  suit  must  be  brought 
against  the  agents.  But  that  proceeds  on  the  grounds  that 
these  quasi  corporations  have  no  funds  ;  but  where  a  grant 
is  made,  conferring  a  special  franchise,  and  imposing  special 
duties,  there  is  the  same  responsibility  in  them  as  in  any  in- 
corporated banking  or  insurance  company.  Here  the  con- 
tract was  with  the  managers,  as  the  agents  of  the  corpora- 
tion, acting  within  the  scope  of  their  authority.*  Where 
special  duties  are  imposed  upon  corporations,  which  can 
only  be  performed  through  the  instnimentality  of  their 
agents,  the  law  will  raise  an  implied  assumpsit  under  the 
same  circumstances  as  in  dealings  with  private  individuals. 
It  is  enough  to  show  a  ratification  of  the  acts  of  the  agent, 
by  receiring  the  benefit  of  the  act,  or  otherwise.  In  short, 
they  are  responsible,  under  these  circumstances,  for  their 
promises,  whether  express  or  implied,  in  writing  or  by  pa- 
rol.^    And,  it  was  contended,  that  the  fact  of  their  contract 

a  1»  Johns.  Rep*  1.  7  Cranch,  290.  2  Taunt.  dOa.  IS  Ves. 
d52. 

h  7  Mass.  Rep.  109.  16  EasVs  Re^t.  6.  3  Mass.  Rep.  564.  7 
Cranch,  299.  2  Liverm.  A^  iO^).  1  Bro.  Ch.  469.  18  Mass.  Rtp. 
J72.  1)  Johns.  Rep.  i.  10  Mass.  Rep.  3»7.  15  Mass.  Rep.  135. 
Fowlev.  Corporation  of  Alexandria,  11  ffheat.  Rep.  920.  9,TauHi, 
j93.  10  EasVs  Rep.  40ii.  HP.^Fms.i^.  Cowp.  He.  ^Tamt.bTB. 
in  note.    2  Vtm.  146.    PoUji,  Jg".  143—145.     3  Stnrk.  jBv.  1621 
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beng  cloafhed  with  the  fonht  of  a  legislatire  or  political      ]  3^7. 

act  of  the  coq>oratioa,  or  the  aathoritj  being  conferred  on 

tbeir  ageots  by  such  an  act,  could  make  no  difference  in  re« 

spect  to  their  liability.     But  as  the  principal  grounds  of  Corporation 

argument  00  the  part  of  the  plaintiff  are  fully  stated  in  the       ^ 

opinion  of  the  Court,  it  has  been  deemed  superfluous  to 

enlarge  upon  them. 

On  the  part  of  the  defendants,  it  was  argued,  that  the 
documentary  evidence  given  by  the  plaintiff  was  inadmissi* 
ble,  and  incompetent  to  charge  the  defendants  in  the  pre- 
sent action.  Ist.  Because,  if  the  papers  given  in  evidence 
imported  any  contract  chaigeable  on  the  corporation  through 
their  supposed  agents,  the  managers,  or  through  their  sup- 
posed agent  Gillespie,  no  foundation  was  laid  for  their  ad- 
mission by  any  preliminary  evidence  to  authenticate  them 
as  the  acts  either  of  the  managers  or  of  Gillespie,  far  less 
of  the  corporation ;  but  the  papers  (all  ttiat  are  any  wise  es- 
sential, being  taken  from  newspapers,  or  other  printed  pa- 
pers) were  left  to  their  own  internal  and  unvouched  evidence 
of  their  authenticity,  as  the  aci<  of  the  persons  whom  they 
purport  to  implicate.  2d.  Because,  if  authenticated  as 
the  acts  of  Gillespie,  there  is  nothing  to  connect  him  with 
the  managers  in  the  relation  of  principal  and  agent  $  but 
that  relation  is  assumed  from  the  mere  acts  of  the  supposed 
agent  himself.  3d.  Because,  whatever  privity  may  be  in- 
ferred, as  between  those  persons,  there  io  nothing  to  connect 
the  corporation  with  the  supposed  managers,  in  the  relation 
of  principal  and  agent.  The  authority  of  the  mayor  t9  ap- 
point seven  managers  of  a  certain  lottery  described  in  the 
law  which  gives  him  that  authority,  is  shown ;  seven  persons 
are  afterwards  found  professing  to  act  as  managers  of  a  lot- 
tery, in  the  terms  and  description  of  which  no  reference 
whatever  is  made  to  any  lottery  authorized  by  the  corpora- 
tion; and  from  these  premises  alone  are  inferred,  (1.)  the 
actual  appointment  by  the  mayor  of  these  same  managers : 
and  (3.)  the  identity  of  the  lottery  contemplated  by  the  cor- 
poration law,  and  that  promulgated  in  the  ^scheme  of  the 
manager8,and  their  alleged  agent,  Gillespie.  4th.  Because, 
setting  aside  all  the  preceding  objections,  the  alleged  agency 
of  the  managers,  or  of  anv  agents,  clerks,  or  servants,  of 
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1837.      ^^'^  appeintment,  purports  not,  from  the  termt  of  their 
v^rv^^  authority  as  shown  by  the  plaintiff  himself,  to  have  extended 
^l^^      to  the  making  f>(  contracts  for  and  in  behalf  of  the  corpo- 
Corporation  ration,  or  in  any  manner  to  bind  the  corporation  asthe  gua- 
w  M  ^^^7  ^^  insurer  of  the  due  payment  of  prizes ;  far  less  of 

^^  *  the  solvency  or  punctuality  of  any  lottery  contractor  or  un- 
dertaker; but  such  agency  is  plainly  and  necessarily  ex- 
cluded by  the  nature  of  the  official  relation  between  them, 
and  by  the  terms  of  the  only  authority  for  predicating  the 
existence  of  any  kind  of  agency.  The  authority  of  the 
managers  is  clearly  limited  to  the  performance  of  certain 
public  duties,  and  to  the  exercise  of  certain  ministerial 
functions  ptescribed  by  law  to  the  officers  or  ministers  of 
the  law ;  tire  true  and  only  relation  between  them  and  die 
corporatioi',  is  that  which  subsists  between  the  lefislatiye 
or  paramount  authority  that  enacts  the  law,  and  the  minis- 
terial functionaries  who  execute  it;  not  that  of  principal  and 
agent  in  a  commercial  sense.  5th.  The  same  objection  lies 
to  the  nature  and  extent  of  the  alleged  agency  of  Gillespie 
for  the  managers ;  Which  must  be  presumed  to  have  been 
limited  to  the  official  and  prescribed  duties  of  the  latter,  as 
ministerial  functionaries  of  the  law. 

No  privity  of  contract,  as  between  the  plaintiff  an9 
the  corporation,  could  .be  inferred  from  the  evidence;  but 
such  privity  was  clearly  and  positively  excluded:  1st.  By 
the  nature  and  objects  of  the  power  communicated  to  the 
corporation  by  the  amended  charter ;  a  power  to  authorize, 
not  to  exhibit  and  draw  lotteries,  at  the  risk  and  charge  6f 
their  constituents;  and  for  important  objects  of  public  im- 
provement, to  which  the  ordinary  revenues  were  inade- 
quate ;  not  as  a  source  of  revenue,  or  6scal  aggrandizement, 
far  less  as  a  gulf  to  swallow  up  all  the  subsisting  sources  of 
revenue  in  lottery  speculations.     2d.  By  the  terms,  intent, 
and  spirit  of  all  the  corporate  acts  in  execution  of  the  pow- 
er ;  all  of  which  strictly  conform  to  the  scope  and  policy 
of  the  paramount  law,  by  which  the  authority  was  vekted.  , 
dd.  By  the  fact  that  Gillespie  had  purchased  the  privilege, 
in  iniegro^  to  exhibit  and  draw  the  lottery,  at  his  own  risk 
and  chaige,  and  for  his  own  exclusive  emolument;  for 
which  he  had  paid  a  gross  sum,  neither  to  be  enlarged  or 


OF  THE  UNITED  STATES.  49 

diminUhed- bj,  nor  in  abj  manner  dependeDt  upon  Uic      1827. 

event  of  the  lottery.    The  entire  Bcheme  was  his,  and  at  \^^^\r^m^ 

his  disposal ;  subject  merely  to  a  superintending  vigilance      ^^"^ 

and  control  of  municipal  police,  intended  to  protect  the  Corporation 

public  from  frauds  and  impositions  in  the  conduct  of  the.,,  ,?^ 
iAxi...  X  ...  ..     ^Washington, 

lottery;  but,  by  no  means^  to  guaranty  the  payment  of 

prizes,  or,  in  other  words,  tlie  solvency  and  punctuality  of 
Gillespie.  4th.  By  another  fact,  that  the'  plaintiff  pur- 
chased his  ticket  of  one  James,  the  keeper  of  a  miscella- 
neous lottery  office  in  Richmond,  for  Gillespie,  and  having 
no.  sort  of  connexion  with  the  corporation  or  its  managers, 
nor  with  any  lottery  authorized  by  the  one,  and  conducted 
by  the  other,  but  as  a  general  vender  of  lottery  tickets, 
who  might,  in'tlie  course  of  his  trade,  occasionally  buy  or 
aell  tickets  in  this  as  in  other  lotteries;  and  so  the  contract 
was  solely  between  the  plaintiff  and  James,  who  sold  the 
ticket  and  received  the  price,  not  as  the  agent  of  the  corpo- 
ration or  its  managers,  but  as  the  agent  of  Gillespie  indivi- 
dually. The  lottery  ticket,  on  which  the  plaintiff  founds  his 
claim,  imports,  in  ttfmimf^  no  contract  whatever  between 
the  corporation  and  the  possessor;  nor  any  assurance  or 
invitation  to  the  ticket-buying  public  to  trust  to  the  corpo* 
rate  funds  or  credit  for  the  payment  of  ^'  such  prize  as  may 
be  drawn  to  its  number  ;^'  nor,  indeed,  the  remotest  allu- 
sion to  any  inter^t  or  concern  of  the  corporation  in  the 
scheme.  If  any  such  contract,  invitation,  or  allusion^  be 
involved  in  the  terms,  it  must  be  completely  latent,  and 
only  to  be  developed  by  extrinsic  facts  and  circumstances. 
All  the  fiicts  and  circumstances  adduced  to  explain  the 
relations  and  bearings  of  those  terms,  concur  in  fixing 
upon  Gillespie  the  primary  obligation  to  pay  the  prize,  in 
virtue  of  his  contract,  express  or  implied,  as  the  exhibiter 
and  proprietor  of  the  lottery,  and  vender  of  the  ticket. 
Then,  if  there  beany  contract,  express  or  implied,  between 
the  corporation,  or  the  managers  and  vendee,  to  sec  to  the 
payment  of  the  prize,  it  must  be  as  collateral  guaranty  for 
GiUespie.  But  no  fact  is  deducible,  from  the  evidence, 
which  goes  to  fix  either  upon  the  managers,  or,  through  their 
agency,  upon  the  corporation,  the  relative  duties  and  obii* 

gation  of  such  collateral  guaranty. 
Vol.  XII. 
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1827.         As  to  the  miuiagers;  if  tbey  be  uni&r  any  oblq^tiou 

^«^p%«^^  to  see  to  the  paymeDt  of  prizes,  it  must  be  either  because  it 

OU^k      ^gg  QiiQ  ^f  ^j^jg  official  duties  pn-scribed  to  them  by  the 

Corporation  terms  of  their  appointment  under  the  law   from   which 
?^^       tbey  derive  their  authority,  or  l>ecause  they  voluntarily  as- 
*  sumedi  it  in  addition  to  the  duties  devolved  on  them  virtute 
officii. 

Then,  1st.  No  such  duty  is  imposed  upon  them  by  the 
nature  of  their  office  and  functions ;  2d.  If  it  be,  it  is  not 
in  the  nature  of  an  absolute  obligation  or  ^uty,  that  makes 
them  liable,  in  all  events,  for  an>  failure  to  ful&l  its  end  and 
aim,  but  of  a  relative  duty,  which,  by  the  express  terms  of 
the  la^  that  creates  it,  exacts  of  them  nothing  but  ^^  that 
they  will  diligently  and  impartially  exercise  and  perform  the 
duties  and  authority  vested  in  them."  dd.  No  breach  of 
this  duty,  arising  either  from  negligence  or  design,  is  im- 
puted to  them ;  but,  on  the  contrary,  by  the  plaintiff's  own 
showing,  they  exerted  great  care,  seal,  and  diligence,  (if, 
indeed,  they  did  not  take  upon  themselves  gratuitous  labour 
and  trouble,)  in  order  to  secure  the  rights  and  interests  of 
adventurens  in  the  lottery ;  all  that  is  imputed  to  them  is, 
the  mere  failure  to  accomplish  the  etid  and  aim  of  their  ex* 
crtions.  4th.  But  if  the  grossest  breach  of  this  duty,  in 
act  and  intent,  were  imputed  to  them,  they  would  be  ame^ 
nable  for  their  official  misdemeanour  to  the  corj^ration 
only ;  or,  if  at  all  responsible  to  third  persons,  it  could  not  be 
as  collateral  guaranties  of  Gillespie's  contract,  nor  for  any 
other  duty  tx  contractu,  but  ex  delicto^  for  consequential 
damage,  unless  in  possession  of  the  fund  out  of  which  the 
prizes  should  have  been  paid ;  an.d  then  they  might  have 
been  liable,  jointly  or  severally,  according  to  the  nature  of 
their  possession,  to  an  action  for  money  had  and  received 
for  the  use  of  the  persons  entitled  to  prizes.  But  this  can- 
not be  pretended  in  the  present  case.  5th.  No  voluntiry 
assumption  of  any  obligation  upon  themselves,  beyond  the 
limits  of  their  prescribed  authority  and  duties,  can  be  pre- 
sumed ;  and  any  express  contract,  beyond  those  limits,  is 
not  pretended. 

As  to    the  corporation ;   if  there   be  any  contract  in 
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ihecase,  it  must  hqpose  an  obliggtioD,  either  primary  aud      1837. 
absolute,  to  pay  the  prize,  or  Recondary  and  contingent,  as  >^^*\r^^ 
collateral  guaranty  for  Gillespie.    The  plaintiff's  declare-      ^^^ 
tion  lays  a  contract  of  the  first  description  only,  and  ties  Corporaiton 
him  down  to  the  proof  of  such  a  contract,  made  through         ?^ 
the  agency  of  these  managers,  and  in  no  other  form ;  while 
his  actual  proof,  and  every  circumstance  in  the  case,  ex- 
clude and  repudiate  it,  by  fixing  upon  Gillespie  the  primary 
and  absolute  obligation ;  and,  indeed,  equaUy  exclude  and 
repudiate  any  contract  of  the  second  description.    If  (he 
managers  held  out  any  assurance  or  invitation  to  ttie  ticket- 
buying  public,  or  otherwise  contracted  any  obligation,  alM 
solute  or  contingent,  to  see  to  the  payment  of  prizes,  it  must 
have  been  either  virhUe  officii^  as  one  of  the  specific  duties 
prescribed  to  ttiem  by  the  law  of  their  appointment,  or  as 
one  gratuitously  undertaken  by  them,  and  not  inherent  to 
the  nature  of  their  office  and  functions ;  either  way,  it  was 
an  obligation  contracted,  propriojure,  and  attaching  respon- 
sibility to  them  personally  and  individually* 

Then,  1st  For  the  due  performance  of  the  prescribed 
duties,  inherent  to  the  nature  of  their  office,  they  are  direct- 
ly responsible,  on  their  bond,  to  the  corporation,'^rom  which 
it  is  impossible  to  infer  such  an  invenion  in  the  order  of  re- 
sponsibility, as  that  the  managers  should  have  made  that 
very  corporation,  to  which  ttiey  are  ttiemselves  amenable, 
liable  for  their  own  transgressions  of  such  duties.  2dly.  If 
(as  is  i|uite  clear  from  the  plaintiff's  own  showing)  no  action 
lay  against  the  managen,  either  because  the  seeing  to  the 
payment  of  prizes  was  no  part  of  their  prescribed  duties,  or 
because  they  ^^  diligently  and  impartially  exercised  and  per- 
formed the  duties  and  authority  vested  in  them,''  it  follows, 
necessarily,  that  no  action  lies  against  the  corporation. 
Though  the  converse  of  the  proposition  be  utterly  untena- 
ble, since  they  may  have  contracted  an  obligation  either  in- 
herent to  the  nature  of  their  office,  or  voluntarily  f^uperiu- 
duced,  the  violation  of  which  was  either  an  official  misde- 
meanour, or  a  breach  of  contract ;  for  neither  of  which 
could  the  corporation  have  been  held  anywise  responsible. 

dly.  If  the  corporation  were  chargeable,  under  any  circam- 


•> 
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1 827.      stancefli  or  in  any  form  of  action,  for  the  miscondact.of  the 
v^i^v^^  managers,  in  the  course  of  their  oflkial  or  ministerial  duties, 
^l^^      it  could  only  be  ex  (^d(ic<o,  or  ^uari  ex  contractu^  in  an  action 
Corporation  for  consequential  d^u^ages,  and  not  in  an  action,  like  the 
^f         present,  purely  tx  contrach^    4thly.  But  no  action  could  be 
*  conceived,  to  make  the  corporation  responsible  to  third  per- 
sons for  a  wrong  done  to  itself^  for  a  transgression  by  its 
own  officers  against  its  own  authority,  in  the  breach  of  a  po^ 
sitive  duty  to  itself,  voluntarily  prescribed,  in  the  exercise 
of"  its  own  legislative,  discretion,  to  its  own  officers,  and  en- 
forced by  adequate  sanctions  of  its  own  institution.    5thly. 
As  an  obligation  not  strictly  imposed  upon  the  managers, 
virtut$  officiiy  it  is  impossible  to  contend  that  the  corporation 
can  be  responsible,  in  this  or  any  other  conceivable  form  of 
action,  for  that  or  any  other  act  of  its  officers,  without  the 
prescribed  limits  and  sphere  of  their  duties  and  authority. 

Feh.  7th.        ]jK|.^  Chief  Justice  Marshall  delivered  the  opinion  of 
the  Court. 

This  cause  depends  on  the  liability  of  the  corporation  to 
pay  the  ticket  on  which  the  suit  was  instituted.  In  consi- 
dering this  question,  that  part  of  the  charter  which  contains 
a  grant  of  power  on  the  subject  of  lotteries,  the  ordinances 
of  the  corporate  body  in  execution  of  the  power,  and  the 
proceedings  of  its  agents,  must  be  reviewed. 

The  charter  enacts,  ^'  that  the  corporation  shall  have  full 
power  and  authority  ^^ ''  to  authorize  the  drawing  of  lotteries, 
for  eflecting  any  important  improvement  in  the  city,  which 
the  ordinary  funds  or  revenue  thereof  will  not  accomplish ; 
provided,  that  the  amount  to  be  raised  in  each  year  shall 
not  exceed  the  sum  of  10,000  dollars.     And  provided  also, 
that  the  object  for  which  the  money  is  intended  to  be  raised, 
shall  be  first  submitted  to  the  President  of  the  United  States, 
and  shall  be  approved  of  by  him.'' 
Nature  of  the     Some  doubt  has  been  expressed  whether  this  power  is  to 
in  tbVcorport-  ^^  exercised  by  drawing  the  lottery,  on  account  and  at  the 
tion.  risk  of  the  corporation,  or  by  selling  the  privilege  to  indi- 

viduals, and  authorizing  them  to  draw  it  on  their  own  ac- 
count. Ttiis  doubt  is  founded  on  the  word  *'  authorize.^' 
Congress,  we  are  told,  has  not  granted  the  power  to  draw  lot- 
teries, but  to  "  authorize"  their  being  drawn. 
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We  cannot  admit  the  correctness  of  this,  criticism.    We      t8$7, 
do  not  admit  the  Justice  of  that  coiisfmction,  which  denies  to  y^^^sr^^ 
the  corporation  the  power  of  causing  the  lottery  to  be  drawn         ^^ 
on  its  own  account.     A  corporation  aggregate  can  legislate  Corporation 
within  its  prescribed  limits,  but  can  carry  its  laws  into  exe-  -^  jif  g»on 
cution  only  by  its  age'hts.*     Any  legislative  act  directing  a 
lottery  to  be  drawn,  is  literaJly  an  act  ^'  to  authorize  the 
drawing  of  lotteries.'' 

The  object  for  which  the  lottery  may  be  authorized,  is 
^'  any  important  improvement  in  the  city."  Its  produce  is 
to  come  in  aid  of  the  ordinary  funds  or  revenue  thereof;  and 
^^  the  amount  to  be  raised  in  each  year  shall  not  exceed  the 
sum  of  10,000  dollars."  The  language  of  the  charter  is 
not  that  the  sum  to  be  brought  into  the  treasury  of  the  city 
shall  not  exceed  the  sum  of  1 0,000  dollars,  but  that  '^  the 
amount  to  be  raised  shall  not  exceed  that  sum."  lliis  lan- 
gu^e,  it  is  admitted,  comprehends  the  net  proceeds  of  the 
lottery,  but  it  comprehends  all  those  net  proceeds,  and  does 
not  allow  a  partition  of  profit,  so  as  to  retain  10,000  dollars 
for  the  treasury,  and  reserve  a  residue  for  others.  The  sin- 
gle object,  for  which  th^  lottery  can  be  drawn,  is  '^  any  im- 
portant improvement  in  the  city,"  not  the  emolument  of  in- 
dividuals. ,  The  motive  with  Congress  for  this  restriction  on 
the  amount  is,  not  to  limit  the  sum  ^to  come  into  the  city 
treasury,  but  to  limit  the  extent  of  gaming,  which  the  cor- 
poration may  authorize.  Congress  must  have  perceived, 
that  to  bring  10,000  dollars  into  the  treasury,  Either  ^Uhe 
amount  raised  must  exceed  that  sum,"  or  the  lottery  must  be 
drawn  on  account  of  the  city ;  for  no  man  will  purchase  a 
lottery  from  which  he  can  make  nothing. 

The  counsel  of  the  plaintiff  in  error  have  remarked,  and 
the  remark  is  certainly  entitled  to  attention,  that,  in  descri- 
bii^  the  power.  Congress  has  used  no  words  indicating  the 
idea,  tiiat  the  corporation  might ^rant  or  sell  lotteries.  ^  To 
aathori^  the  drawing  of  lotteries,"  is,  as  has  been  said,  an 
appropriate  term  for  a  corporate  act,  instituting  a  lottery  for 
the  benefit  of  the  city ;  but  if  the  granting  a  lottery  to  others, 
or  a  sale  of  the  privilege  to  others,  had  been  ii^  the  mind  of 
Congress,  it  is  to  be  presumed  that  some  words  would  have 
been  used,  indicating  the  idea. 
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1827.  There  is  great  weight,  too,  id  the  aigament,  that  it  it  a 

v^^  ^^1^  trust,  and  an  important  trust,  confided  to  the  corporation  it- 
Clark  9elf|  for  the  purpose  of  ^^efiecting  important  improvements 
Corporation  ^^  ^^  city,^^  and  ought,  therefore,  to  be  executed  under  the 
of  immediate  a^ithority  and  inspection  of  the  corporation.  It 
°^  °*  is  reasonable  to  suppose  that  Coni;ress«  when  granting  a 
power  to  authorize  gaming,  would  feel  some  solicitude  re* 
spectiiig  the  fairness  with  which  the  power  should  be  i/sed; 
and  would  take  as  many  precautions  against  its  abuse,  as  was 
compatible  with  its  beneficial  exercise.  Accordingly,  we 
find  a  limitation  on  the  amount  to  be  raised,  and  on  the  ob- 
ject  for  which  the  lottery  may  be  authorized.  It  is  to  be  for 
*^  any  important  improvement  in  the  city,  which  the  ordinary 
funds  or  revenue  thereof  will  not  accomplish;^'  and  is8ub« 
jected  to  the  judgment  of  the  President  of  thr*.  Unit^  States. 
The  power  thus  cautiously  granted,  is  deposited  with  the 
corporation  itself,  without  an  indication  that  it  is  assignable. 
It  is  to  be  exercised,  like  other  corporate  powers,  by  the  agents 
of  the  corporation,  under  its  control.  While  it  remains  where 
Congress  has  placed  it,  the  character  of  the  corporation  af* 
folds  some  sccunty  against  its  abuse;  some  securit}  that 
no  other  mischief  will  result  from  it,  than  is  inseparable 
from  the  thing  itself  But  if  the  management,  control,  and 
responsibility,  may  be  transferred  to  any  adventurer  who 
will  purchase,  aU  the  security  for  fairness,  which  is  furnished 
by  character  and  responsibility,  is  lost. 

We  think,  then,  that  the  most  obvious,  if  not  the  exclusive 
construction  of  the  charter,  is,  that  the  lotteries  to  be  autbo« 
rized  by  the  corporation,  are  to  be  drawn  under  its  super- 
intendence  and  on  its  own  account. 

We  will  next  advert  to  the  measures  which  have  be^n 
adopted  for  carrying  this  power  into  execution. 

'Ten  successive  ret»olutions  were  passed,  the  first  ap- 
proved on  the  23d  of  November,  1813,  and  the  last  on  the 
21st  cf  May,  1821,  each  of  them  for  raising  the  sum  of 
10,000  dollars,  by  lottery,  for  particular  improvements  meii- 
tioned  in  the  resolution. 

The  ordinance  of  the  24th  of  July,  1815,  which  waa 
passed  for  carrying  the  three  first  of  these  resolutions  into 
nQecU  contemplates  and  authorizes  lotteries  to  be  drawn 
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entirely  under  tfie  maMgemeDt,  fi>r  tfie  benefit,  and  on  the      |  gg?. 
responaibtlity  of  tfie  corponttion*    Seven  managere  are  ap-  v^^v^'^b/ 
pointed  by  the  ordinance^and  they,  or  a  majority,  are  author*      Clark 
rized  to  employ  agents,  fill  up  vacancies  in  their  own  body,  Corporstion 
and  to  do  every  act  which  may 'be  necessary  for  carrying  its  ,]|^^.|^^|^ 
provisions  into  effect. 

The  ordinance  passed  on  the  17tfa  of  November,  1818, 
forcanying  the  4th,  StK  6th  and  7th  resolutions  into  effect, 
authorizes  the  mayor  to  appoint  seven  managers,  whose  duty 
it  was  to  agree  on  a  scheme,  to  sell  the  said  lottery,  or  dis- 
pose of  the  tickets  to  the  best  advantage.  A  proviso  is  in* 
sorted,  that,  should  the  lottery  be  sold,  the  purchasers  may 
make  the  scheme ;  but  the  ordinance  enacts  generally,  (and 
the  enactment  makes  no  distinction  between  a  sale  of  the 
lottery  itself,  and  a  disposition  of  tiie  tickets,)  that  it  shall 
be  ttie  duty  of  the  managers  to  attend  diligently  to  the  draw- 
ii^  of  tiie  lottery,  and  to  pay  the  fortunate  adventurers  for 
prizes  drawn  by  tiiem*  The  ordinance,  however,  adds  die 
farther  duty  of  paying  over  the  balance,  after  deducting  ail 
necessary  expenses,  into  die  city  treasury.  From  this  it  has 
been  inferred,  that  these  provisions  are  made  for  the  con- 
tingency that  the  tickets  should  be  disposed  of  for  the  be- 
nefit of  the  city,  and  are  entirely  inapplicable  to  the  con- 
tingency of  an  entire  sale.  Certainly,  in  the  event  of  an 
entire  sale,  the  balance,  after  deducting  all  necessary  ex- 
penses, would  not  be  payable  into  the  treasury,  unless  we 
suppose  it  to  mean  the  balance  of  the  sum  for  which  the 
lottery  might  be  sold.  But  this  is  the  only  part  of  the 
clause  which  is  inapplicable  to  a  lottery  sold  out  and  drawn 
for  the  ben^  of  the  purchaser. 

In  October,  1819,  the  managers  appointed  under  the  act 
of  1815,  were  empowered  to  sell  and  dispose  of  the^  lotte- 
ries to  which  that  act  refers,  or  so  much  thereof  as  yet  re- 
mains to  be  drawn,  in  such  classes,  and  on  such  terms  and 
conditions,  as  shall  appear  to  them  right  and  expedient. 
The  duty  of  the  maqagers  to  superintend  the  drawing,  and 
to  pay  the  prizes,  is  not  changed  by  this  act,  unless  the  mere 
power  to  sell  implies  such  change. 

The  managers  told  to  David  Gillespie,  of  New- York,  in 
pursuance  of  the  acts  of  1815  and  1819,  a  lottery  denomi- 
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]837«      nated  the  5tb  class  of  the  Grand  National  Lottery,  for  the 

v^^*v*^^  sum  of  10,000  dollars,  to  be  paid  before  the  coronneDcement 

Clark       of' the  drawing  the  said  lottery  or  class;  and  articles  of 

Corporacion  agreement,  in  pursuance  thereof,  were  executed  on  the  14th 

Wash^^         day  of  May,  1821.     The  ticket  held  by  the  plaintiff  is  in 

'  this  class. 

On  the  22d  of  the  same  month,  an  ordinance  was  passed, 
authorizing  the  managers  to  appoint  a  president,  whose  duty 
it  should  b^,  in  addition  to  the  duties  imposed  by  the  acts  of 
1815  and  1819,  to  sign  all  contracts,  with  the  concurrence 
of  a  majority  of  the  said  managers,  and  to  8i|;n  all  the  lot- 
tery tickets  in  every  scheme  or  schemes  sold  by  them. 

This  ordinance  recognises  the  duties  prescribed  by  the 
the  acts  of  1815  and  1819.  Its  2d  section  allows  each  of 
the  managers  of  the  city  lotteries  3  dollars  for  each  day  be 
has  been  or  shall  be  employed ;  and  the  7th  section  enacts 
that  this  compensation,  ^^  except  for  the  class  now  con- 
tracted for,^^  shall  be  provided  for  and  paid  out  of  the  pro* 
ceeds  of  lotteries  hereafter  contracted  for. 

This  act  is  understood  to  recognise  it  as  a  part  of  the 
duty  of  the  managers,  to  continue  their  superintendence  of 
the  drawing  of  the  very  class  which  had  been  sold,  and 
which  comprehended  the  ticket  that  drew  the  prizie  for 
which  this  suit  is  brought. 

The  defendant  has  excepted  to  the  admissibility,  as  well 
as  sufficiency  of  the  testimony  offered  by  the  plaintiff  in  the 
Circuit  Court,  and  the  objection  is  made  in  general  terms. 
We  presume,  however,  that  it  cannot  apply  to  the  charter, 
or  to  the  resolutions  and  ordinances  of  the  corporation. 
Nor  do  we  suppose  that  any  exception  was  intended  to  be 
made  to  the  testimony  which  establishes  the  ownership  of 
the  tickets,  or  to  the  admissibility  of  the  deposition  of  Mr. 
Webb*  The  first  document  on  which  a  question  can  arise, 
is  the  ticket  itself.  Is  this  admissible  in  a  suit  against  the 
corporation. 
of  fh"\?ckri  in  ^^  Considering  this  question,  we  must  inquire  mto  the  con- 
etidence         nexion  between  the  ostensible  managers  and  the  corpora- 

against   the        ,  o  • 

corporation,      tlOn. 

The  persons  who  were  held  out  as  onaoagers  to  superin- 
tend the  drawing  of  the  lottery  comprebendinfi;  this  ticket, 
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wore,  with  one  exception,  the  same  persons  who  were  ap-      ]  q27. 
pointed  in  the  ordinance  of  1815,  as  managers  for  the  lotte-  K^f^\r^»^ 
lies  established  by  that  act.  The  name  of  It  C.  Weightman,      ^^^^^ 
is  sabstito ted  for  that  of  S.  N .  Smallwood.    No  other  change  Corporation 
appears.  It  is  in  proof  that  S*  N«  Smallwood  was  elected         9^ 
mayor;  and,  as  the  managers  have,  by  the  ordinance,  a  right  ^ 

to  fill  up  vacancies  in  their  own  body,  their  acting  uniformly 
with  R.  C.  Weightman,  is  a  proof  that  they  had  chosen  him 
to  fill  the  vacancy  made  by  Mr.  Smallwood* 

But  it  is  contended  that  this  lottery  was  drawn  Under  tbo 
act  of  1818,  and  there  is  no  proof  that  the  individuals  who 
appeared  and  acted  as  managers,  had  any  authority  under 
that  act. 

There  is  undoubtedly  some  confusion  in  this  part  of  the 
case,  and  there  is  not  mpch  difficiilty  in  ascribing  it  to  its 
real  cause.  The  mayor  was  authorized  by  the  ordinance 
of  1818,  to  appoint  managers  to  carry  that  act  into  execu- 
tion, and  the  probability  is,  that  he  appointed  the  persons 
vrho  were  in  offii*e  un<i|er  the  appointment  of  the  corpora* 
tion«  The  fitness  of  this  proceeding  renders  it  probable  ; 
and  the  subsequent  proceedings  of  the  corporation  itself, 
tarn  this  probability  almost  into  certainty.  In  a  case 
where  written  evidence  of  appointment  is  not  in  tiie  power 
of  the  plaintiff,  it  indeed  it  exists,  circumstances  must  be 
relied  on  to  prove  the  fact,  should  it  be  deemed  necessary. 

The  act  of  1821  takes  no  notice  of  any  appointment 
under  the  act  of  i81 8,  and  makes  it  the  duty  of  the  mana- 
gefB,  created^  under  the  act  of  I8I59  to  elect  a  president  to 
sign  all  contracts,  ^and  to  sign  all  the  lottery  tickets,  in 
every  scheme  orschemes^sold  by  the  said  managers^^^  Class 
No.  5,  was  then  sold  by  these  managers.  Lotteries,  under 
seven  resolutions,  to  raise  the  sum  of  70,000  dollars,  were 
eitiier  sold,  or  for  sale,  either  in  mass  or  in  detail,  under  the 
acts  of  1815,  1818,  and  1819.  The  language  of  this  ordi* 
nance  appears  to  extend  to  them  all ;  and  if  it  does,  certainly 
admits  the  authority  of  the  managers  appointed  under  the 
act  of  1815,  to  extend  to  all.  The  7tii  section  of.  the  act 
of  1831,  which  provides  the  fund  for  tiieir  compensation, 
expressly  excepts  ^*  the  class  now  contracted  for.^  The 
contract  for  the  5th  class  was  executed  a  few  days  before 

VoL.Xn  ^ 
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1 327.      ^®  passage  of  this  ordinance,  and  it  is  difficnlt  to  resist  ttie 

v^^-v^^to/  conviction  that  the  allusion  is  to  this  contract.     These  pro- 

Clark      visions  in  the  ordinance  of  1821  go  iar  to  establish  the  an- 

Corporation  thoritj  of  these  managers  in  this  very  case.    The  receipt  of 

_  .  ?^        the  purchase  monej  under  this  very  contract,  is  also  a  stroi^ 

*  circumstance  in  support  of  the  authority  of  those  who  made 

it.    But  we  think  the  corporation  has  waived  all  exception 

to  the  authority  of  the*  managers,  by  producing  and  relying 

on  their  contract  for  the  sale  of  this  very  lottery.    That 

body  defends  itself  from  the  claim  of  the  plaintiff,  by  al* 

iegiog  that  their  managers  sold  this  lottery.     Their  attorney 

produces  the  contract  in  Court,  and  insists  that  it  exempts 

his  clients  from  all  liability.   Can  he  in  the  same  cause  deny 

the  authority  of  those  who  made  it  ?    We  think  the  con* 

nexion  between  the  managers  and  the  corporation  is  esta^ 

blished  beyond  controversy. 

If  the  persons  who  made  this  contract,  are  the  persona 
appointed  under  t^e  authority  of  the  corporation,  as  mana- 
gers  for  class  No.  5,  no  doubt  ousts  whether  the  ticket  has 
emanated  from  them.  The  ordinance  of  the  21st  of  Blayi 
]  B21j  authorizes  them  to  appoint  a  president  from  their  own 
body,  whose  duty  it  shall  be  ^^  to  sign  all  the  lottery  tickets 
in  every  scheme  or  schemes  sold  by  the  said  managers." 
The  scheme  for  the  5th  class  was  annexed  to  the  agreement 
between  Gillespie  and  the  managers,  and  has  been  produced 
in  Court  with  it.  Mr.  Webb  proves  that  the  ticket  2929,  on 
which  thiss  suit  was  brought,  was  signed  by  T.  H.  GiUis, 
whose  name  is  subscribed  to  it ;  and  that  T.  H.  Gillis  was 
at  that  time  president  of  the  board  of  managers. 
Liability  of  It  is  then  satisfactorily  proved  that  the  ticket  was  issued 
ttoa  for'^^ibe  ^^^  ^^^^  under  the  authority  of  the  corporation,  and  was 
pris«.  consequently  admissible  in  a  suit  brou^t  against  that  body. 

The  remaining  inquiry  is,  does  it  bind  the  defendants  to  pay 
the  prize  it  has  drawn  in  the  lottery  ? 

Had  the  managers,  instead  of  selling  the  whole  scheme 
in  mass,  sold  the  tickets  in  the  usual  manner,  and  received 
the  purchase  money  of  the  several  tickets,  instead  of  a  sum 
in  gross,  for  the  use  of  the  city,  this  question  could  not  havo 
arisen.    No  person  would  have  denied  the  liability  of  the 
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cdrpontion.    The  sole  inquiry  ttien  is,  whether  .the  Agree*      ]  327. 
ment  of  the  14th  of  May,  1831,  has  discharged  this  liability. 


Clark 


▼. 


If  the  exposition  of  the  charter  in  the  early  part  of  this 
opinion  be  correct,  this  qaestion  is  answered.  If  the  cor-  Corporation 
porate  body  was  not  empowered  to  vest  in  an  individual  the  _  uzlirto 
independent  right  of  drawing  lotteries  for  himself,  and  on 
lus  own  responsibility,  uncontrolled  by  the  city  government, 
then  the  agreement  with  Gillespie  can  operate  only  as  a  sale 
of  the  profits  for  a  given  sum,  leaving  the  responsibility  of 
the  corporation  as  if  that  agreement  had  never  been  made. 
The  contract  would  be  between  the  corporation  and  the 
ticket  purchaser ;  and,  although  the  price  of  the  ticket  was 
paid  to  Gillespie,  yet  the<:orporation  had  consented  that  he 
should  receive  it  for  the  purpose  of  performing  their  engage* 
roents  to  such  ticket  holders  as  should  draw  prizes,  and  had 
consented  to  receive  from  him  10,000  dollars,  as  full  com- 
pensation for  that  portion  of  it  which  would  remain  after  sa- 
tisfying those  etigagements. 

If  the  charter  did  grant  the  power  to  the  corporation 
which  is  now  claimed,  the  whole  transaction  must  be  consi- 
dered, in  order  to  determine  its  actual  character.  We  must 
inquire  whether  the  corporation  has  so  acted  as  to  devest 
itself  entirely  of  all  connexion  with,  control  over,  and  res- 
ponsibility for,  this  lottery,  and  substituted  the  purchaser  in 
their  place. 

In  its  origin,  the  lottery  was  a  city  lottery.  It  was  to  be 
managed  by  persons  appointed  by  the  city,  drawn  under 
their  superintendence,  and,  so  far  as  the  public  was  in- 
formed, for  the  benefit,  and  on  the  responsibility  of  the  city. 
Tickets  were  prepared  under  the  authority  of  the  corpora- 
tion, bearing  on  their  face  the  city  improvements  for  which 
the  lottery  was  to  be  drawn,  the  names  of  the  managers  ap- 
pointed by  the  city,  and  the  words  <'  national  lottery,"  and 
**  by  authority  of  Congress.'^  Before  these  tickets  were 
disposed  of  in  the  usual  way,  the  managers  entered  into  an 
agreement  with  David  Gillespie,  to  sell  him  a  lottery  deno- 
minated the  fifth  Class  of  the  (iiand  National  Lottery,  to  be 
drawn  according  to  the  scheme  annexed,  at  the  costs  of  the 
said  Gillespie,  except  the  expense  of  drawing  the  same. 

The  stipulations  of  thi«  contract  show  that  it  was  not  in* 
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1837.      teudcd  to  dissolve  the  connexioQ  between  the  citjr  and  the 
"•^^^^v^^  lottery,  and  to  give  the  absolute  property  in  it,  and  control 

Clark  over  it,  to  Gillespie;  nor  to  exhibit  him  to  the  world  as  its 
Corporation  owner,  with  whom  alone  the  purchasers  of  tickets  were 
/^^  to  contract,  and  to  whom  the  fortunate  adventurers  were  to 
"*  '  look  for  the  payment  of  their  prizes.  He  engages  to  draw 
the  lottery  in  the  city  of  Washington,  in  the  presence  of  the 
managers;  to  finish  the  drawmg  within  two  years  from  the 
date  of  the  contra<^ ;  to  pay  alt  the  prizes  within  sixty-days 
from  its  completion ;  to  provide  two  clerks  to  assist  at  the 
drawing ;  and  to  execute,-  within  thirty  days,  and  before 
the  drawing  should  commence,  a  bond  to  the  managers,  with 
such  security  as  they  should  approve,  in  the  penal  sum  of 
.'>5,000  dollars,  conditioned  for  the  faithful  drawing  of  the 
lottery,  according  to  the  scheme,  for  the  punctual  payment 
of  the  prizes,  and  for  conducting  the  lottery  fairly  and  ho- 
nestly, according  to  the  scheme,  and  according  to  the  true 
intent  and  meaning  of  the  acts  of  the  aldermen  and  board 
of  common  council. 
A  bond  was  executed  in  pursuance  of  this  agreement. 
These  provisions  are  in  the  spirit  of  a  contract  made  to 
secure  the  city  from  the  hazard  of  a  continuing  responsibi- 
lity ;  a  responsibility  which  they  were  induced  to  continue 
by  the  consideration  of  the  10,000  dollars  paid  by  Gillespie. 
Why  else  stipulate  that  the  lottery  should  be  drawn  in  the 
city  ?  Why  that  it  should  be  completed  within  tf  limited 
time,  and  drawQ  in  the  presence  of  the  managers  appointed 
by  the  corporation?  Why  that  the  prizes  should  be  paid? 
and  why  take  a  bond  to  the  managers,  conditioned,  among 
other  things,  for  their  payment  ?  Had  the  corporation  felt 
no  farther  interest  in  the  lottery,  the  purchaser  might  hare 
been  permitted  to  exercise  his  own  discretion  with  the  arti* 
cle  he  had  purchased,  and  to  appear  to  the  world  as  its 
owner.  But  the.  nature  of  the  case  justifies  the  opinion 
that  such  a  sale  could  not  have  been  made.  No  purchaser 
could  have  been  found  who  would  have  given  10,000  dol* 
lars  for  the  privilege  of  drawing  a  lottery  on  his  owm  ae* 
count  and  responsibility,  having  no  connexion  with  the  city* 
The  probability  is  stroiig,  that  the  aspect  which,  tte  lottery 
still  continued  to  bear  was  a  necessary  part  of  the  contract, 
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mthout  which  it  would  never  have  been  made,  and  that      ]827« 
these  precautions  were  used  to  diminish  the  hazard  of  a  re-  \^»*v^^/ 
apoasibilit^  which  fias  unavoidablj  continued.     We  find      ^^^ 
the  appearance  of  this  reDponsibility  carefuiijr  preserved  Corporation 
by  the  corporation  itself,  and  by  its  managers,    lu  the  ordi-  ^,,|^^„^^^ 
nance  of  the  2^d  ef  May,  1 82 1 ,  it  is  enacted^  that  the  tickets 
shall  be  signed  by  the  president  of  their  board  of  managers, 
and  that  their  managers  shall  receive  a  daily  allowance  for 
attending  the  Jrawing  of  the  lottery.    The  tickets  were 
signed  in  conformity  with  this  ordinance. 

The  manner  in  which  the  lottery  was  advertised,  confirms 
the  opinion  that  the  conttact  of  sale  was  made  with  a  view 
to  the  continuing  the  responsibility  of  the  city.    Exception 
is  taken  to  the  admission  of  these  advertisements,  and  we 
will  not  affirm,  that  their  appearance  in  the  city  papers,  one 
of  which  was  published  by  a  member  of  the  corporate 
body,  is  evidence  that  the  pubhcation  was  made  by  authority 
of  the  managers;  but  the  advertisements  prove  the  fact  that 
the  lottery  was  ushered  to  the  world  in  the  form  and  charac- 
ter which  those  advertisements  represent.    It  is  proved 
that  they    were  published   in    two    papers    in  the  city, 
in  the  National  Intelligencer  from  the  18tb  of  May,  1821, 
and  in  the  Washington  (?ity  Gazette  from  the  17  th  of 
July,  1821,  until  the  completion  of  the  lottery.    These  ad- 
vertisements exhibited  the  scheme  which  wa»  agreed  on  be- 
tween the  managers  and  Gillespie,  which  was  annexed  to 
their  contract ;  gives  notice  of  die  time  when  the  drawing 
would  take  place ;  of  the  number  of  days  to  be  employed 
in  the  drawings,  and  that  they  would  be  completed  as  soon 
as  possible,  under  the  superintendence  of  the  managers. 
To  this  advertisement  the  names  of  the  managers  are  an- 
nexed.   The  lottery  is  drawn  in  pursuance  of  it,  and  the 
managers  superintend  the  drawing*     In  its  pn^ress,  a  post- 
ponement takes  place.    An  advertisement  purporting  to 
be  signed  by  three  of  the  managers  appears,  giving  notice 
of  this  postponement,  and  of  its  cause.    Another  advertise- 
ment soon  follows,  purporting  to  be  signed  by  the  president, 
by  order  of  the  board,  giving  notice  when  the  drawing 
would  recommence.    It  does  recommence  under  the  super 
tntendence  of  the  managers. 
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1827.  It  is  Dot,  we  think,  within  the  compass  of  humatf  creda* 

Vi^^v^x^ij^  lity,  to  believe  that  the  managers  did  not  see  these  adver* 
^y^      tisements,  or  did  not  believe  that  thej^  would  be  received 
Corporation  bj  the  public  as  being  accredited  by  their  names.     Not  to 
W   hi^et    *  ^^^^*^t  them  was  to  sanction  them.    To  appear  in  par* 
*  suance  of  them,  and  superintend  the  drawings  of  which 
they  had  given  notice, 'was  to  adopt  tliem.     It  is  not  to  be 
believed  that  this  concurrence  of  circumstances,  all  tendii^ 
to  assure  the  public  that  these  advertisements  were  pubUsh- 
ed  bj  authority  of  the  managers,  could  have  been  produced 
by  accident.    To  sit  daily  superintending  the  drawing  oT  a 
lottery,  iu  pursuance  of  notice  published  every  day  under 
their  names,  verifies  that  publication,  and  must  be  consider- 
ed as  a  ratification  of  it 

The  proceedings  which  took  place  between  the  mana** 
gers  and  Gillespie,  after  the  contract,  still  farther  cur  fobo- 
rates  the  opinion  that  this  continuing  responsibility  of  the 
corporation  which  was  held  put  to  the  public,  was  not  a 
fraudulent  .representation  for  the  purpose  of  enabling  Gillea- 
pie  to  sell  the  tickets,  but  a  representation  of  the  fact  as 
then  understood. 

It  appears,  from  the  deposition  of  Mr.  Webb,  that  all  the 
tickets,  amounting  to  50,000,  were  put  into  the  possession 
of  Gillespie ;  but  these  tickets  were  not  vendible  until 
signed  by  the  president  of  the  board  of  managers.  Those 
unsigned  could  no  more  be  used  by  him  than  if  they  had 
not  been  in  his  possession.  As  soon  as  the  scheme  was 
agreed  on,  three  or  four  thousand  tickets  were  signed,  and 
afterwards  tickets  were  occasionally  signed,  so  as  to  make 
the  additional  number  of  '17,308.  Why  were  these  tickets 
thus  withheld  from  him,  if  he  had  become  the  absolute  and 
unconditional  proprietor  of  them  ?  The  conduct  of  the 
managers,  as  disclosed  in  the  subsequent  part  of  Webb's  de« 
position,  will  inform  us.  He  say9i  that  sooiie  time  after  the 
drawing  of  the  lottery  commenced,  the  president  of  the 
managers  refused  to  sign  tickets,  unless  an  equivalent  in 
prize  tickets,  either  paid  and  taken  in  by  Gillespie,  or 
drawn  on  hand,  or  the  notes  of  individuals  which  Gillespie 
bad  taken,  payable  to  himself,  for  tickets  sold,  were  depo- 
sited with  them :  and.  accordingly,  when  the  witness,  as  the 
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clerk  and  agent  of  Gillespie,  presented  tickets  to  be  signed,      1837« 
he  was  obliged,  at  the  same  time,  to  deposit  such  prize  >i^^^v^^m^ 
tickets  or  promissory  notes ;  and,  on  some  occasions,  when        ^ 
tickets  were  called  for,  and  wauled,  the  managers  have  re-  Corporation 
fused  to  sign  the  same  for  want  of  such  equivalent ;  that  the         ?^. 
amount  of  such  prize  tickets  so  deposited  with  the  mana- 
gers was  about  the  sum  of  141,779  dollars;  that  the  mana- 
gers on  such  occasions  objected  to  trusting  Gillespie  with 
the  disposal  of  tickets  much  beyond  the  penalty  of  hia 
bond,  and  the  witness  understood,  from  the  conversations 
and  transactions  between  the  parties  at  the  time,  that  this 
precaution  arose  from  doubts  which  had  been  circulated 
respecting  Gillespie^s  solvency.    The  whole  number  of 
tickets  actually  signed  was  30,960.    This  conduct  of  the 
managers  is  explained  by  the  supposition  that  they  consi- 
dered the  city  as  still  responsible  for  prizes,  but  is  irrecon- 
cilable widi  the  idea  of  an  entire  transfer  of  responsibility 
to  Gillespie.    Such  entire  transfer  would  have  entitled  him 
to  the  free  use  of  all  the  tickets*    That  the  parties  who 
made  the  contract  so  understood  it,  would  go  far  in  its  con- 
struction, were  it  even  in  the  power  of  the  corporation  to 
transfer  its  responsibility. 

We,  think  then,  that  the  contract  of  May,  1821,  can  be 
considered  only  as  a  sale  of  the  profits  of  the  lottery,  and 
could  not,  under  all  the  circumstances  of  the  case,  affect  the 
responsibility  of  the  corporation.  The  ticket  was  in  feet 
wluit  it  purports  on  its  face  to  be,  a  ticket  in  the  National 
Lottery,  by  authority  of  Congress,  sold  under  the  direction 
of  the  corporation,  and  signed  by  the  person  who  was  au- 
Aorised  by  an  act  of  the  corporate  body  to  sign  it.  It  as- 
serts that  it  shall  entitle  the  possessor  to  such  prize  as  may 
be  drawn  to  its  number;  and  this  is,  we  think,  inTsuch  a  case> 
the  promise  of  the  corporation,  made  by  its  authorized  agent, 
to  pay  such  prize. 

The  judgment  of  the  Circuit  Court,  then,  on  the  verdict 
found  in  the  cause,  and  on  the  case  agreed,  to  which  that 
verdict  refers,  ought  to  have  been  for  the  plaintiff.  The 
judgment  is  to  be  reversed,  and  the  cause  remanded  to  the 
Circuit  Court,  with  directions  to  enter  judgment  foe  the 
plaintiff 
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1857, 
Bank  of  tbe 

U.  8.  [CoRPOBATXOirS.] 

T. 

Dandiidge. 

Thi  Prbsidevti  Dirbctors  and  Coxpavy  of  trb  Bavs 

OF  THB  Uhitbd  Stat£8,  ogainst  Dandridgb  aQdOthen* 

In  a  suit  brought  by  the  President,  Directors  and  Company  of  the 
Bank  of  tbe  United  States,  upon  a  bond  given  to  the  bank  to  se- 
cure tbe  faithful  performance  of  the  official  duties  of  one  of  its 
cashiers,  evidence  of  the  execution  of  the  bond,  and  of  its  ap« 
proval  by  the  board  of  directors,  (according  to  tbe  rules  and  regu- 
lations contained  in  the  charter  of  the  bank,)  is  admissible,  not- 
withstanding there  was  no  record  of  such  approval ;  and  the  plain- 
tiff may  prore  the  fact  of  such  approval  by  the  board,  by  presump- 
tive evidence,  in  the  same  manner  as  such  fact  might  be  proved  in 
the  case  of  private  persons,  not  acting  as  a  corporation,  or  aa  the 
agents  of  a  corporation. 

Where,  in  such  a  case,  the  cashier  is  duly  appointed,  and  permitted 
to  act  in  his  office,  for  a  long  time,  under  the  sanction  of  the  di- 
rectors, it  is  not  necessary  that  his  official  bond  should  be  accepted 
by  the  board  of  directors  as  goHefaetory,  according  to  the  terms  of 
the  charter,  in  order  to  enable  him  to  enter  legally  on  the  duties  of 
bis  office,  or  to  make  nis  sureties  responsible  for  the  non- perform- 
ance of  those  duties  The  charter  and  the  by-laws  are  to  be  con- 
sidered, in  this  respect,  as  direetory  to  the  board,  and  not  as  eemii- 
Hans  prwedent. 

Fib.  6A  mid  THIS  cause  was  very  elaborately  argued  by  the  Aiiorniy 
General  and  Mr.  Webster^  for  the  plainttfis,  and  by  Mr.  Taze^ 
wiUt  for  the  defendants.  But  as  the  ailments  are  very  fully 
stated,  and  the  authorities  cited  and  commented  on,  in  the 
opinions  of  the  learned  judges,  it  has  not  been  thought.nc- 
cessary  to  insert  them. 

Feb*  IBth.       Mr.  Justice  Stort  delivered  the  opinion  of  the  Court: 

This  is  a  writ  of  error  to  the  Circuit  Court  for  the  Dis  - 
trictof  Vii^nia.  The  original  action  was  debt  on  a  bond, 
purporting  to  be  signed  by  Dandridge,  as  principal,  and 
Carter  B.  Page,  Wilson  Allen,  James  Brown,  Jr.,  Thomas 
Taylor,  Harry  Beth,  and  Andrew  Stevenson,  as  his  sureties, 
and  was  brought  jointly  against  all  the  parties.    The  condi- 
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(ion  of  the  bond,  after  reciting  that  Dandridge  had  been  ap-      1 837. 
pointed  cashier  of  the  office  of  discount  and  deposit  of  the  \^^^\^^k^ 
Bank  of  the  United  States  at  Richmond,  Virginia,  was,  that  ^"J  ^^  ^* 
if  he  should  well,  and  truly,  and  faithfully  discharge  the  du-         r. 
ties  and  trust  reposed  in  him  as  cashier  of  the  said  office,  Dandridge. 
then  the  obligation  to  be  void,  otherwise  to  remain  in  full 
force  and  virtue.     The  declaration  set  forth  the  condition, 
and  assigned  various  breaches.    Dandridee  made  no  de- 
fence; afid  the  suit  was  abated  as  to  tieth  by  his  death. 
The  other  defeodants  severed  in  their  pleas.     It  is  not 
thought  necessary  to  state  the  pleadings  at  laige  ;  it  is  suffi- 
cient to  state,  that  Stevenson  and  Allen  pleaded,  among 
other  pleas,  non  tit  factum  generally,  and  also  special  pleas 
of  non  est  factum^  on  which  issues  were  joined  ;  and  that 
all  the  defendants  in  various  forms  pleaded,  that  the  iustru- 
ment  was  not  the  deed  of  Stevenson ;  and  further  pleaded, 
that  the  bond  had  never  been  approved,  according  to  the 
provisions  of  the  30th  article  of  the  rules  and  regulations 
of  the  bank.    Issues  were  also  taken  on  these  pleas ;  and  the 
cause  came  on  for  trial  upon  all  the  issues  of  fact. 

At  the  trial,  evidence  was  offered  for  the  purpose  of  es- 
tablishing the  due  execution  of  the  bond  by  the  defendants, 
and  particularly  by  Stevenson  and  Allen,  and  its  approval 
by  the  plaintiffi.  The  evidence  was  objected  to  on  behalf 
of  the  defendants,  as  not  sufficient  to  be  left  to  the  jury,  to 
infer  a  delivery  of  the  bond,  and  the  acceptance  and  appro*^ 
val  thereof  by  the  directors  of  the  bank,  according  to  the 
provisions  of  their  charter ;  and  the  objection  was  sustained, 
the  Court  being  of  opinion,  that  although  the  scroll  affixed 
by  Allen  to  his  name,  is  in  Virginia  equivalent  to  a  seal  of 
wax,  and  although  proof  of  the  handwriting  of  Stevenson, 
and  the  bond  being  in  possession  of  the  plaiotifls,  and  put 
in  suit  by  then:,  and  the  introduction  of  Dandridge  into  the 
office  of  cashier,  and  his  continuing^  to  act  in  that  office, 
would,  in  general,  be  prima  facit  evidence,  to  be  submitted 
to  the  jury,  as  proof  that  the  bond  was  fully  executed  and 
accepted ;  yet  it  was  not  evidence  of  that  fact,  or  of  the  ob* 
ligation  of  the  bond  in  this  case ;  because,  under  the  act  of 
Congress,  incorporating. the  Bank  of  the  United  States,  the 
bond  augkt  to  be  satisfactory  to  the  hoard  of  directors,  btfor  ■ 

.voL.xir.  9 
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1837       ^^  C4uhier  can  Ugally  inier  m  the  duHe$  tf  hii  ^^,  and 
V^^-v^^^^  cmsequenilif  befar$  hit  $urttU$  can  he  reipomibUfar  hit  non- 
^^  ^^^^^ ptfformanee  of  thott  duties;  and  that  the  eYidence  in  Hm 
y.         caie  did  not  prove  snch  acceptance  and  approbation  of  the 
IHndridge.  bond,  as  is  required  by  law  for  its  completion.    This  opi- 
nion constitutes  the  subject  matter  of  the  first  billof  excep- 
tions. 

Farther  evidence  was  then  offered  by  the  plaintiffs  for  the 
same  purpose,  the  particulars  of  which  are  not  now  neces- 
sary to  be  enumerated ;  to  which  the  defendants  took  va- 
rious objections,  ancl  contended,  among  other  things,  that 
the  whole  of  the  evidence,  if  I^al,  was  not  sufficient  to  go 
to  the  jury,  upon  which  to  infer  the  delivery  of  the  paper 
as  the  act  and  deed  of  the  defendants,  and  its  acceptance 
and  approbation  by  the  directors  of  the  bank,  pursuant  to 
their  charter;  which  objection  was  sustained ;  and  tfie  Court 
excluded  the  whole,  and  every  part  of  the  said  evidence 
from  the  jury,  being  of  opinion  tbM  the  board  of  directors 
keep  a  record  of  their  proceedings,  which  record,  or  a  copy 
of  it,  showing  ttie  assent  of  the  directors  to  this  bond,  was 
necessary  to  show  that  such  assent  was  given ;  and  if  tuck 
aitent  had  not  been  entered  on  the  record  of  the  proceedingt 
of  the  taid  directors^  the  bond  wot  ineffectual^  and  no  claim 
in  favour  of  the  plaintiffs  could  be  founded  thereon  against 
the  defendants  in  these  issues.  This  opinion  of  the  Court 
constitutes  the  subject  matter  of  tfie  second  bill  of  excep- 
tions* 

It  has  become  the  duty  of  this  Court,  upon  the  pre- 
sent writ  of  error,  to  decide  whether  these  opinions  of  the 
Circuit  Court,  or  either  of  them,  can  be  maintained  in  point 
of  law. 

It  is  material  to  state,  that  the  rejection  of  the  evidence 
did  not  proceed  upon  the  ground  that  it  was  of  a  secondary 
nature,  leaving  behind,  in  the  possession  of  the  plaintiffii, 
evidence  of  a  higher  and  more  satisfactory  nature*  On  the 
contrary,  the  whole  structure  of  the  case  shows,  that  there 
was  in  tb^  understanding  of  both  the  parties,  no  record  ever 
made  of  the  approval  or  acceptance  of  the  bond  in  ques- 
tion ;  and  the  principal  controversy  was,  whether  it  could 
be  established  by  any  evidence  short  of  such  record  proof. 
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The  propositioos  maintained  bj  the  Circuit  Court  were      1327. 
in  substince  these.    First,  that  the  cashier  could  not  le-  \^^\r^^ 
gaily  enter  upon  the  duties  of  his  office,  or  make  his  sureties      j^^  3^  ^ 
responsible  for  his  non-performance  of  those  duties,  before         v. 
his  official  bond  was  accepted  as  satisfactory  by  the  board  Dandildge. 
of  directors,  according  to  the  terms  of  the  charter.    Se- 
condly, that  such  acceptance  could  be  established  only  by 
proof  drawn  from  the  records  oCthe  board  of  directors ; 
and  if  no  record  had  been  kept  of  such  assent  and  accep- 
tance, the  bond  was  ineffectual,  aud  no  secondary  evidence 
could  be  admitted  to  establish  the  fact. 

The  last  proposition  will  be  first  considered*    The  cor«-  D'>«ti«ti>"j  »« 

,^  •      •  to  proof  of  the 

rectness  of  it  m  a  great  measure  depends  upon  the  sound-  acts  of  corpo- 
ness  of  the  distinction  taken  between  the  acts  of  private  p^Iv^Iq  ^"per ! 
persons  and  the  acts  of  corporations*  It  is  admitted  in  the  ^ols. 
opinion  of  the  Circuit  Court,  that  the  evidence  oflerad 
would,  in  common  cases  between  private  persons,  have  been 
prima  fade  evidence,  to  be  submitted  to  the  jury,  as  proof 
that  the  bond  was  fully  executed  and  accepted.  But  it  is 
supposed  that  a  different  rule  prevails  in  cases  of  corpora- 
tions ;  that  their  acts  must  be  established  by  positive  record 
prooft ;  and  that  no  presumptions  can  be  made  in  their  fa- 
vour, of  corporate  assent  or  adoption,  from  other  circunir 
stances,  though  in  respect  to  individuals  the  same  circum- 
stances would  be  decisive*  The  doctrine,  then,  is  main- 
tained from  the  nature  of  corporations,  as  distinguished 
from  natural  persons ;  and  from  the  supposed  incapacity  of 
the  former  to  do  any  act  not  evidenced  by  writing;  and.  if 
done,  to  prove  it,  except  by  writing. 

Little  light  can  be  thrown  on  this  subject  by  considera-    ^'^^  ^f  ^* 
tions  drawn  from  corporations  existing  by  the  common  law,  gate  corpora- 
or  dependent  upon  prescription*    To  corporations,  how-  commoa  lawr!* 
ever  erected,  there  are  said  to  be  certain  incidents  attached, 
without  any  express  words  or  authority  for  this  purpose ; 
such  as  the  power  to  plead  and  b*>  impleaded,  to  purchase 
and  aUen,  to  make  a  common  seal,  and  to  pan  by-laws.* 
In  ancient  times  it  was  held,  that  corporations  aggregate 
could  do  nothing  but  by  deed  under  ttieir  common  seal. 

o!  Com.  Di^st,  Franchise.  F  10.  ifJ 
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1 827*      ^"^  ^^'^  principle  must  always  have  been  understood  with 
V^^^vr^^  manj  qualifications;  and  seems  inapplicable  to  acts  and 
U  3^       votes  passed  by  such  corporations  at  corporate  meetings. 
V.         It  was  probably  in  its  origin  applied  to  aggregate  corpora- 
Dnndridgc.  fiQjjg  ^t  the  common  law,  and  limited  to  such  solemn  pro- 
ceedings as  were  usually  evidenced  under  seal,  and  to  be 
done  by  those  persons  who  had  the  custody  of  the  common 
seal,  and  had  authority  to  bind  the  corporation  thereby,  as 
their  permanent  official  agents.     Be  this  as  it  may,  the  rule 
has  been  broken  in  upon  in  a  vast  variety  of  cases,  in  mo- 
dem times,  and  cannot  now,  as  a  general  proposition,  be 
supported.     Mr.  Justice  Bayley,  in  Harper  v.  Charlcsworth, 
(4  Barnw.  ^  Cresw.  575.)  said,  "  A  corporation  can  only 
grant  by  deed ;  yet  there  are  many  things  which  a  corpora- 
tion has  power  to  do  otherwise  than  by  deed.     It  may  ap- 
point a  bailiff,  and  do  other  acts  of  a  like  nature."    And  it 
is  now  firmly  established,  both  in  England  and  America, 
that  a  corporation  may  be  bound  by  a  promise,  express  oi 
implied,  resulting  from  the  acts  of  its  authorized  agent,  al- 
though such  authority  be  only  by  virtue  of  a  corporate  votc^ 
unaccompanied  with  the  corporate  seal. 
Of  corpora-     But  whatever  may  be  the  implied  powers  of  a^regatc 
byrtatute.*^*  Corporations  by  the  common  law,  and  the  modes  by  which 
those  powers  are  to  be  carried  into  o])cration,  corporations 
created  by  statute  must  depend,  both  for  their  powers,  and 
the  mode  of  exercising  them,  upon  the  true  construction  of 
the  statute  itself.     The  doctrine  of  this  Court,  in  Head  v 
The  Providence  Insurance  Company ^  (2  Cranch.  127.)  on  this 
subject,  is  believed  to  be  entirely  correct.     It  was  there 
said  by  the  Chief  Justice,  in  delivering  the  opinion  of  the 
Court,  that  "  without  ascribing  to  this  body,  which  in  its 
corporate  capacity  is  the  mere  creature  of  the  act  to  which 
it  owes  its  existence,  all  the  qualities  and  disabilities  annexed 
by  the  common  law  to  ancient  institutions  of  this  sort,  it 
may  correctly  be  said  to  be  precisely  what  the  incorporating 
act  has  made  it ;  to  derive  all  its  powers  from  that  act,  and 
to  be  capable  of  exerting  its  faculties  only  in  the  manner 
which  that  act  authorizes."     In  that  case,  the  act  of  incor 
poration  prescribed  the  mode  in  which  contracts  should  be 
made,  in  order  to  bind  the  corporation^  which  was  not  com- 
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phed  with ;  and  the  Court,  held,  that  there  was  no  bindii^      1 827. 
contract,  for  the  corporation  could  only  act  in  the  manner  v.^*v-jw 
prescribed  by  law ;  and  when  their  agents  do  not  clothe  ^"^  ^\  ^^^ 
their  proceedings  with  those  solemnities  which  are  required         r. 
by  the  incorporating  act  to  bind  ibe  company,  they  cannot  Dandndgc. 
be  deemed  as  more  than  proposal  or  preparatory  negotia- 
tions.    We  do  not  perceive  any  thing  in  this  doctrine  which 
fairly  admits  of  controversy.   But  this  case  has  been  pressed 
upon  us,  at  the  present  argument,  as  justifying  to  its  full  ex- 
tent the  reasoning  of  the  defendants  on  the  present  occa- 
sion. The  question  there  was  not,  whether  every  corporate 
act  must  be  evidenced  by  writing ;  but  whether  certain  acts, 
which  by  law  were  to  bind  only  when  done  and  verified  in  a 
particular  manner,  ought  to  bind,  although  those  forms  were 
not  adopted. 

We  do  not  admit,  as  a  general  proposition,  that  the  acts  ,^^**^J*uiS* 
ofm  corporation,  although  in  all  other  respects    rightly  the  acu  of  cor- 
transacted,  are  invalid,  merely  from  the  omission  to  have  K'in  writing.^ 
them   reduced  to  writing,  unless  the  statute  creating  it 
makes  such  writing  indispensable  as  evidence,  or  to  give 
them  an  obligatory  force.     If  the  statute  imposes  such  a 
restriction,  it  must  be  obeyed ;  if  it  does  not,  then  it  remains 
for  those  who  assert  the  doctrine  to  establish  it  bj  the  prin- 
ciples of  the  common  law,  and  by  decnire  aothoritiisi. 
Nonesuch  have,  in  our  judgment,  been  produced. 

By  the  general  rules  of  evidence,  presumptiottf  arc  cdd-  j^'***J,'^ 
tinually  made  in  cases  of  private  persons  of  acts  even  of  prttumptiom 
the  most  solemn  nature,  when  those  acts  are  the  natural  re-  p"iTat/icdwt- 
sok  or  necessary  accompaniment  of  other  circumstances.  ^*'*^ 
In  aid  of  this  salutary  principle,  the  law  itself,  for  the  pur- 
pose of  streogdiening  the  infirmity  of  evidence,  and  up- 
holding transactions  intimately  connected  with  the  pablic 
pence,  and  the  security  of  private  property,  indulges  its  own 
presumptions.    It  presumes  that  every  man,  in  iris  piivnte 
and  official  character,  does  his  duty,  until  the  contrary  is 
proved;*  it  wUl  presume  that  all  things  are  rightly  done, 
unless  the  drcomstances  of  &e  case  overturn  this  presump 


o  See  Rex  v.  Hawkins,  10  Ea$f$  Rep.  f  1 1.    Powell  v.  Milbourne. 
9  WUion,  9Si9.    HartweD  v.  Boot,  19  Johns.'Bep.  S4&. 
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1837.      ^^°i  according  to  the  maxim,  imnma  presumuniur  riie  it  sih 
W^'N^^^'  Umniiur  esse  arta^  dnnec  probetur  in  conirariumm     Tbos,  it 
^^jj  s  ^^  ^*''  presume  that  a  man  acting  in  a  public  office  ban  been 
V.         rightly  appointed  ;  that  entries  found  in  pubUc  books  ha?e 
Dandridge.  been  made  by  the  proper  officer ;  that,  upon  proof  of  title, 
matters  collateral  to  that  title  shall  be  deemed  to  have  been 
done;  as,  for  instance,  if  a  gi^nt  or  feoffment  has  been  de- 
clared oij,  attornment  will  be  intended,  and  that  deeds  ind 
jgraiits  have  been  accepted,  which  are  manifestly  for  the  be- 
nefit of  the  party.     The  books  on  evidence  abound  with 
instances  of  this  kind,  and  many  of  them  will  be  found 
collected  in  Mr.  Starkie's  late  valuable  Treatise  on  Evi- 
dence*    (3  SktrkieU  Evid.  part  iv.  1234.  1241.  1348.  and 
note  1250,  &c.) 
The  same  pre-     The  same  presumptions  are,  we  thinic,  applicable  to  cor- 
appik!u!ie  *to  porations.    Persons  acting  publicly  as  officers  of  the  corpo- 

TOTfttions^^"'"  "^^^^5  **'®  *^  ^  presumed  rightfully  in  office ;  acts  done  by 
the  corporation,  which  presuppose  the  existence  of  other 
acts  to  make  them  legally  operative,  are  presumptive  proofs 
of  the  latter.  Grants  and  proceedings  beneficial  to  the 
corporation  are  presumed  to  be  accepted ;  and  slight  acta 
on  their  part,  which  can  be  reasonably  accounted  for  only 
upon  the  supposition  of  such  acceptance,  are  admitted  as 
presuriiptions  of  the  fact.  If  officers  of  the  corporation 
openly  exercise  a  power  which  presupposes  a  delegated 
authority  for  the  purpose,  and  other  corporate  acts  show 
that  the  corporation  must  have  contemplated  the  legal  exis- 
^  tence  of  such  authority,  the  acts  of  such  officers  will  be 
deemed  rightful,  and  the  delegated  authority  will  be  pre- 
sumed* If  a  person  acts  notoriously  as  cashier  of  a  bank, 
and  is  recognised  by  the  directors,  or  by  the  corporation,  as 
an  existing  officer,  a  regular  appointment  will  be  presumed; 
and  his  acts,  as  cashier,  will  bind  the  corporation,  although 
no  written  proof  is  or  can  be  adduced  of  his  appointment. 
In  short,  we  think,  that  the  acts  of  artificial  persons  afford 
the  same  presumptions  as  the  acts  of  natural  persons. 
Each  affords  presumptions,  from  acts  done,  of  what  must 
have  preceded  them,  as  matters  of  right,  or  matters  of 
duty. 


i 
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It  may  not  be  without  use  to  advert  to  a  few  cases  where      |  g^?. 
corporate  acts  have  been  the  subject  of  presumptions.     In  x^^^v^^/ 
the  first  place,  we  may  advert  to  the  known  fact,  that  a  ^^^  ^^  ^* 
charter  may  be  presumed  to  have  been  given  to  persons         r. 
who  have  long  acted  as  a  corporation,  and  assumed  the  ex-    I>andndge. 
ercke  of  the  powers  of  a  corporate  body,  whether  of  an    ^^^,  ^^^^ 
ordinanr  or  extraordinary  nature.      This  is  the  case  in  «^o»^pora'e  ■«" 
respect  to  all  corporations  existing  by  presumption.    Yet  subject  of  pre- 
die  very  ca.^e  supposes  that  no  written  proof  can  be  ad-  '"■"p^*"'^' 
duced  of  a  charter,  or  of  a  vote  of  the  corporators  to  ac- 
cept the  charter.     Yet,  both  a  charter  and  acceptance  are 
vital  to  the  existence  of  the  corporation.    They  are,  bow- 
ever,  presumed,  not  merely  from  the  lapse  of  time,  but 
from  the  continued  exercise  of  corporate  powers,  which 
presuppose  their  existence*    So,  in  relation  to  the  question 
of  acceptance  of  a  particular  charter  by  an  existing  corpora- 
tion, or  by  corporatofs  already  in  the  exercise  of  corporate 
functions,  the  acts  of  die  corporate  officers  are.  admissible 
evidence  from  which  the  fact  of  acceptance  may  be  inferred. 
It  is  not  indispensable  to  show  a  written  instrument  or  vote 
of  acceptance  on  the  corporation  books.     It  may  be  infer- 
red from  other  facts  which  demonstrate  that  it  must  have 
been  accepted.     Upon  this  point  it  is  not  necessary  to  do 
more  than  to  refer   to  the  general  course  of  reasoning 
•in    T%e  IRng   v.  Amery^    (1    Term    Rtp.  595.    S.  C.  2 
TttrmRtp*  515.)  as  applied  to  the  circumstance*  of  that 
case.*     In  Wood  v.  Tate^  (5  Bot.  4r  Pull.  346.)  which  was 
replevin  upon  a  distress  made  by  the  bailiff  of  the  borough 
of  Morpeth,  for  rent,  it  appeared  in  evidence  diat  the  te- 
nant went  into  possession  under  a  lease  void  for  not  being 
executed  under  the  corporate  seal,  even  if  made  by  proper 
officers ;  yet  the  Court  held,  that  though  the  lease  was  void, 
the  tenant  was  to  be  deemed  tenant  from  year  to  year  under 
the  corporation^  and  his  payment  of  rent  from  time  to  time 
to  the  officers  of  ttie  corporation^  (though  not  proved  to  be 
bj  virtue  of  any  written  authority  )  was  sufficient  proof  of 
tenancy  under  the  corporation,. ^on  which  the  corporation 

a  See  also  Nawiii^g  r.  Francis,  8  Term  Rtp.  189.    Butler  ▼. 
Pahner,  5a/iip.  191. 
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I 

1 837«      might  distrain  for  the  rent  in  arrear*     In  Dot  ▼•  'Woodmafif 
^^^-sr^.    (8  Kast^x  Rep,  228.)  where  certain  premises  had  been  de« 

U  S^  ^^  naised  by  the  plairitiiT  to  the  corporation,  as  tenant  from 
y.  jear  to  year,  at  an  annual  rent,  though  it  does  not  appear  in 
Dandridge.  ^n^^j^^  manner  the  demise  had  been  accepted,  except  by  the 
payment  of  rent  by  the  bailiff,  as  such,  it  seems  to  have  been 
taken  for  {:;ranted  that  it  was  proper  evidence  of  a  holding 
by  the  corporation.  In  Magill  v*  Kauffman^  (4  Strg.  ^ 
Rawle,  317.)  which  was  an  ejectment  for  land  claimed  by  a 
Presbyterian  congregation,  before  incorporation,  under  a 
purchase  by  their  trustees^  and  after  their  incorporation 
claimed  in  their  right  as  a  corporation,  the  Supreme  Court 
of  Pennsylvania  held,  that  evidence  of  the  acts  and  decla- 
rations of  the  trustees  and  agents  of  the  corporation,  both 
before  and  after  the  incorporation,  while  transacting  the 
business  of  the  corporation,  and  also  evidence  by  witnesses 
of  what  passed  at  the  meetings  of  the  congr^tion  when 
assembled  on  business,  were  admissible  to  show  their  pos- 
session  of  the  land,  and  the  extent  of  their  claim  of  its 
boundaries.  This  must  necessarily  have  proceeded  upon 
the  ground  that  the  acts  of  corporate  agents,  and  even  of 
aggregate  bodies  corporate  or  unincorporated,  might  be  es- 
tablished independent  of  written  minutes  of  their  proceed- 
ings. 

In  respect  to  granis  and  d^ds  beneficial  to  a  corpora- 
tion, there  seems  to  be  tio  particular  reason  why  their  ass^t 
to,  and  acceptance  of  the  same,  may  not  be  inferred  from 
their  acts,  as  well  as  in  the  case  of  individuals.  Suppose  a 
deed  poll  granting  lands  to  a  corporation,  can  it  be  neces- 
sary to  shoW  that  there  was  an  acceptance  by  the  corpora- 
tion by  an  assent  under  seal,  if  it  be  a  corporation  at  the 
common  law ;  or  by  a  written  vote,  if  the  corporation  may 
signify  its  assent  in  that  manner  ?  Why  may  not  its  occu- 
pation and  improveiheht,  and  the  demise  of  the  land  by  its 
agents,  be  justly  admitted,  by  implication,  to  establish  the 
fact  in  &vour  and  for  the  benefit  of  tlie  corporation  ?  Why 
should  the  omission  to  record  the  assent,  if  actually  giveh, 
deprive  the  corporation  of  the  property  which  it  gained  in 
virtue  of  such  actual  assent  ?  The  validity  of  such  a  grant 
depends  upon  thi  acceptance,  not  upon  the  mode,  by  which 
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it  is  proved.  It  is  no  implied  condition  that  the  corpora-  1827. 
tion  shall  perpetuate  the  evidence  of  its  assent  in  a  pajticu-  ^«^%  '^^ 
lar  way.  At  least,  if  it  he  so,  we  think  it  is  incumbent  on  ®*"u  g/*** 
those  who  maintain  the  affirmative,  to  point  out  the  autho-  v. 
rities  which  sustain  it.  None  such  have  been  cited  at  the  I>andridge. 
bar.  On  the  contrary,  there  are  highly  respectable  deci- 
sions, made  upon  great  consideration,  which  assert  a  differ- 
ent doctrine.  The  case  of  the  Proprietors  0/  the  Cknal 
Bridge  v.  Gordonj  (1  Pickering^s  Rep.  297.)  is  directly  in 
point.  There  the  object  was  to  impose  an  onerous  duty, 
and  to  discharge  or  limit  the  right  of  toll  of  the  plaintiffs : 
and  the  Court  held,  that  the  corporation  could  bind  itself, 
and  did  in  fact,  in  that  case,  bind  itself  to  a  surrender  of  its 
valuable  rights,  by  implications  from  corporate  acts,  with- 
out vote  or  deed.  The  learned  Chief  Justice  of  Massa- 
chusetts, on  that  occasion,  in  delivering  the  opinion  of  the 
Court,  said,  '^  it  is  true  that  the  acts,  doings,  and  declara- 
tions of  individual  members  of  the  corporation,  unsanc- 
tioned by  the  body,  are  not  binding  upon  it ;  but  it  is  equally 
true  that  inferences  may  be  drawn  from  corporate  acts, 
tending  to  prove  a  contract  or  promise,  as  well  as  in  the 
case  of  an  individual ;  and  that  a  vote  is  not  always  neces- 
sary to  establish  such  contract  or  promise.  This  has  been 
settled  in  several  cases  in  this  country  and  in  England.^^ 
And  afterwards,  addressing  himself  to  the  facts  of  that  case, 
he  added,  *'*•  The  question,  then,  is  narrowed  to  this :  Have 
the  proprietors  of  the  canal  bridge  assented  to  this  proposi- 
tion, and  acted  under  it  ?  We  find  no  vote  to  this  effect ; 
but  we  do  find  that  the  cross  bridge  was  suffered  to  unite 
with  theirs,  pursuant  to  this  proposition,  and  that  for  four 
years  all  were  suffered  to  pass  without  toll,  who  came  from 
Charlestown  to  Cambridge,  or  vice  versa.  Now,  corpora- 
tions can  be  bound  by  implication  as  well  as  individuals,  as 
has  been  before  stated;  and  no  acts  could  be  stronger  to 
show  an  assent  to  a  proposition,  an  agreement,  or  bargain, 
than  those  which  have  been  mentioned.''  Nor  was  this  doc- 
trine new  at  that  time  in  that  Court.  It  may  be  clearly  in- 
ferred from  the  prior  cases  of  the  President ^  ^c,  of  the  Salem 
Bank  v.  The  President,  irc.  of  the  Gloucester  Bank,  (17  Mass. 
Rep.  1.)  and  Foster  v.  The  President,  ire.  0/ the  Essex 
Vot.  XTl/  10 
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J897.      Batil^{l7Ma$$.Rq^.41d.)    And  it  has  been  more  recentljr 
N^^v^^^  cotAnDeiinTheEpiicopiUChariUtbUSoeUhfV.TheEpiicopal 
^^  °^  ^«  C*tifcA  m  jD«iftam,  ( I  PWt.  lUf.  372.)    It  maj  therefore  be 
T.  '      considered  as  conclusively  settled  in  Itbssachu^etts.  The  case 
Dandridge.  ^f  j%e  Bank  of  Columbia  y.  Pattersonfv  Adm.  in  this  Court, 
(7  Cranchy  299.)  did  not  call  for  any  expression  of  opinion 
upon  the  particular  point  now  under  consideration;  but 
the  Court  there  held,  that  from  the  evidence  in  that  case, 
the  jury  might  legally  infer  an  express  or  an  implied  pro- 
mise of  the  corporation.    The  Court  there  said,  "  the  con- 
tracts were  for  the  exclusive  use  and  benefit  of  the  corpora- 
tion, and  made  by  their  agents  for  purposes  authorized  by 
the  charter^   The  corporation  proceed,  on  the  faith  of  those 
contracts,  to  pay  money,  from  time  to  time,  to  the  intestate. 
Although,  then,  an  action  might  have  lain  against  the  com- 
mittee personally,  (for  the  contract  was  a  personal  con- 
tract by  them,  under  their  private  seals,)  upon  their  express 
contract,  yet,  as  the  whole  benefit  resulted  to  the  corpora- 
tion, it  seems  to  the  Court,  that  from  this  evidence  the  jury 
might  legally  infer  that  the  corporation  had  adopted  the 
contracts  of  the  committee,  and  had  voted  to  pay  the  whol^ 
sum  which  should  become  due  under  the  contracts,  and  that 
the  intestate  had  accepted  their  engagement.''     Here,  then, 
secondary  evidence  and  presumptive  proof  was  admitted  in 
a  suit  against  the  corporation  to  fix  its  responsibility.    A 
vote  of  the  corporation  was  presumed  from  other  acts, 
though  there  was  no  proof  of  such  a  rote  being  on  record. 
If  the  corporation  had  shown  that  no  such  vote  had  been 
on  record,  would  the  presumption  have  been  completely 
repelled  ?  Would  the  omission  of  the  corporation  to  record 
its  own  doings,  have  prejudiced  the  rights  of  the  party  re- 
lying upon  ihc  good  faith  of  an  actual  vote  of  the  corpora- 
tion?   If  such  omission  would  not  be  fatal  to  the  plaintiff 
in  suits  against  the  corporation,  (as  in  our  opinion  it  would 
not  be,)  it  establishes  the  fact,  that  acts  of  the  corporation, 
not  recorded,  may  be  established  by  parol  proofs,  and,  of 
courscf,  by  presumptive  proofs.    In  reason  and  justice,  there 
does  not  seem  any  solid  ground  why  a  corporation  may  not, 
in  case  of  the  omission  of  its  officers  to  preserve  a  written 
record,  give  such  proofs  to  support  its  rights,  as  would  be 
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admiMible  in  Buits  against  it  to  support  adverse  rights.   The      1 337. 
trae  question  in  such  case  would  seem  to  be,  not  which  v,^^^-<^^ 
party  was  plaintiff  or  defendant,  but  whether  the  evidence  ^^X  ^i  ^^^ 
was  the  best  the  nature  of  the  case  admitted  of,  and  left         V,  ' 
nothing  t>ehind  in  the  possession  or  control  of  the  party,  Dsndridge. 
higher  than  secondary  evidence.     The  case  of  Dunn  v.  St. 
Andrew^ $  Church,  {14  Johm.  Rep.  1 18.)  proceeded  upon  like 
reasonings    There  the  plaintiff  had  performed  services  as 
cleric  of  the  churchy  for  the  corporation,  for  which  he  had 
received  some  payments.    The  record^  of  the  corporation 
contained  entries  of  the  payment  of  moneys,  at  several 
times,  to  the  plaintiff,  for  his  services;  but  no  resolution  was 
entered  on  the  minutes  or  records  of  the  corporation,  ap- 
pointing the  plaintiff  clerk  of  the  church*    The  Court  held 
such  vote  unnecessary  to  be  shown,  and  that  there  was  suf- 
ficient evidence  of  an  implied  promise  of  the  corporation 
to  make  the  compensation.     In  the  King  v.  Inhabitants  of 
Chipping  JVbr^on,  (5  Ejut^s  Rtp.  240.)  there  was  a  demise 
by  a  vtrhal  agreement  of  the  corporation,  at  a  court  leet, 
of  certain  tolls  belonging  to  the  corporation.     The  Court 
held,  that  the  corporation  could  demise  only  under  seal^  and 
that  the  agreement  amounted  to  a  mere  license  to  collect 
the  tolls,  though  it  might  be  a  ground  to  apply  to  a  Court 
of  equity  to  enforce  it  as  an^equitable  interest.    The  ground 
there  was  not  that  Hbe  proceeding  being  verbal  was  a  nullity, 
but  that  it  did  not  operate  as  a  demise  of  the  tenement  at 
law.   It  was  conceded  that  the  verbal  agreement  bound  the 
corporation  as  a  license. 

But  the  present  question  does  not  depend  upon  the  point, 
wbetbor  the  acts  of  a  corporation  may  be  proved  otherwise 
than  by  some  written  document.  The  reasoning  upon  it, 
however,  was  very  ably  gone  into  at  the  bar,  and  as  it  fur- 
nishes very  strong  illustrations  upon  the  point  now  in  judg- 
ment, it  could  not  be  passed  over  with  propriety. 

In  the  present  case,  the  acts  of  the  corporation  itself,  done 
at  a  corporate  meeting,  are  not  in  controversy.  In  corpo- 
rations existing  at  the  common  law  and  by  charter,  there  are 
great  diversities  both  of  powers  and  organization.  In  some 
corporations  the  whole  powers  rest  in  a  select  body,  or  in 
select  bodies,  with  powers  to  perpetuate  their  own  corpo- 
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1827.      1*^^^  existence,  by  filling  up  vacancies  in  their  own  body  ^ 
v^^^v*^  and  such  body  or  bodies  constitute  the  corporation  itself^ 
^^'u  s*^  ^^^  ^^^  ^^  meetings  and  acts  done  thereat  are  the  meetings  and 
V.  acts  of  the  corporation  itself.     In  short,  they  constitute  the 

Dnndridge.  corporation,  so  far  as  it  has  life  or  organization  exclusively. 
Such  are  many  of  the  boroughs  and  other  municipal  corpo* 
rations  in  England,  familiarly  shown  by  the  name  of  quasi 
corporations.  There  are  corporations  of  another  sort, 
where  the  aggregate  body  of  corporators  meet  and  assemble 
to  discharge  corporate  functions,  ^nd  have  authority  also  to 
perform  certain  acts  and  duties,  by  means  of  different  agents, 
sometimes  designated  in  the  statutes -- creating  them,  and 
sometimes  left  to  their  own  choice.  Of  this>nature  are  the 
townships  in  New-England,  where  the  inhabitants  are  corpo* 
i-ators,  and  assemble  to  exercise  corporate  powers,  and  have 
authority  to  appoint  various  officers  to  perform  public  du- 
ties, under  the  guidance  and  direction  of  the  corporation; 
Such  are  the  selectmen  for  the  ordinary  municipal  concerns ; 
overseers  of  the  poor,  school  committers,  assessors  of  taxes, 
and  various  other  functionaries.  In  these  cases,  the  various 
officers  form  different  boards  for  the  performance  of  differ- 
ent duties,  subordinate  to  the  corporation ;  their  acts  lawfully 
done,  bind  the  corporation ;  but  they  do  not  constitute  the 
corporation,  nor  are  their  meetinga  the  meetings  of  the  cor- 
poration. In  the  latter  cases,  fha  records  of  the  officers  are 
properly  records  of  their  own  proceedings,  and  not  of  the 
proceedings  of  the  corporation  itself. 

Nature  of  tiic  ^^  ^*"  ^^  ^*  ^"^®  seen,  upon  an  inspection  of  the  charter 
rori)oraiioii  of  creating  thc  Bank  of  the  United  States,  that  it  is  not  a  cor- 
tiie  u.  s.  poration  of  the  former  description.  The  charter,  in  the 
first  section,  declares,  that  a  bank  of  the  United  States  of 
America  shall  be  established,  with  a  capital  of  35,000,000  of 
dollars,  of  which  7,000,000  shall  be  subscribed  by  the 
United  States,  and  the  residue  by  individuals  and  corpora- 
Tions.  It  proceeds  to  enact,  in  the  7th  section,  that  the  sub- 
scribers to  the  said  Bank  of  the  United  States,  tlieir  succes- 
sors and  assigns,  shall  be  and  hereby  are  created  a  corpora- 
tion and  body  politic,  by  the  name  and  style  of  "  the 
President,  Directors  and  Company  of  the  Bank  of  the  United 
States.-'  and  by  that  name  shall  fee  capable  in  law  to  have. 
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purchase,  receive,  &c.  lands,  &c.  goods^  chattek  and  efiects,      ]  3^7^ 
&c.  to  an  amount  i^ot  exceeding  55,000,000  of  dollars,  in*  v^^y^^/ 
cludit^  their  capital  stock ;  and  the  same  to  sell,  grant,  &c«;  ^^^  ^  ^^ 
to  sue,  and  be  sued,  ^c* ;  to  make,  have,  and  use  a  common         v. 
seal,  and  to  alter  the  itame  at  pleasure  *,  to  ordain,  and  esta-  Dandridge. 
blish,  and  put  in  execution,  such  bj-luws  and  ordinances  as 
they  shall   deem   necessary  and  convenient  for  the  go- 
vernment of  the  said  corporation ;  and  generally  to  do  and 
execute  all  and  singular  the  acts,  matters,  and  things,  which 
to  them  it  shall  or  may  appertain  to  do,  subject  to  the  other 
provisions  .of  the  act.     It  proceeds  to  enact,  that  for  the 
management  of  the  affairs  of  the  corporation,  there  shal 
annually  be  chosen  twenty-five  directors  by  the  stockhold- 
ers ;  and  the  board  of  directors  shall  appoint  a  president  of 
the  corporation*    The  directors  have  further  authority  given 
to  them  to  appoint  such  officers,  clerks,  and  servants,  as  they 
shall  deem  necessary  for  executing  the  business  of  the  cor- 
poration, and  to  exercise  such  other  powers  and  authorities 
for  the  well  governing  and  ordering  of  the  officers  of  the 
corporation,  as  shall  be  prescribed  by  the  laws,  legulations, 
and  ordinances  of  the  same.     The  directors  have  further 
authority  given  them  to  establish  offices  of  discount  and  de- 
posit, wheresoever  they  shall  think  fit,  within  the  United 
States,  or  the  territories  thereof,  and  to  commit  the  manage- 
ment of  the  said  offices,  and  of  the  business  thereof  respect- 
ively, to  such  persons,  dnd  under  sucii  regulations,  a^  they 
shall  deem  proper,  not  being  contrary  to  law  or  the  consti- 
tution of  the  bank ;  dnd  annually  to  choose  the  directors  of 
such  offices.    Among  the  rules,  which  the  act  prescribes  as 
fundamental  articles  of  the  constitution  of  the  corporation, 
are  the   following:  ''that   not  less  than  seven  directors 
shall  constitute  a  board  for  the  transaction  of  business,  of 
whom  the  president  shall  always  be  one,  except  in  case  of 
sickness  or  necessary  absence  ;^^  that  sixty  stockholders, 
who  are  proprietors  of  1000  shares  in  the  stock,  ''  shall  have 
power  at  any  time  to  call  a  general  meeting  of  the  stock- 
holders,/or  jnvrposts  rtlativt  to  the  institittion ;''  "  that  each 
cashier  or  treasurer,  before  he  enters  upon  the  duties  of  his 
office,  shall  be  rcquirtd  to  give  bond,  with  two  or  more  sure- 
fles.  to  the  satisfaction  of  the  directoi's,  in  a  sum  not  less 
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1397,  tfatn  50,000  dollars;  with  coDdition  for  bU  good  bdiaTioar, 
\^^v^^  and  the  faithful  performance  of  his  duties  to  the  corporation ;'' 
^^U  B  ^^^  ^^  ^^  ^^^'  amount  of  the  debts  of  the  corporation  shall 
V.  *  not  exceed  a  limited  sum ;  and  if  it  does*  the  directors  shallf 
Dandridge.  {q  their  natural  and  private  capacities,  be  liable  to  any  cre- 
ditor therefor,  with  tb^  exception  that  anj  director,  who 
shall  have  been  absent  when  the  excess  was  contracted  or 
created,  and  who  shall  have  dissented  from  the  resolution 
or  act  authorizing  it,  and  shall  give  notice  of  the  fact  in  a 
particular  manner*  shall  be  exonerated ;  that  the  secretary 
of  the  treasury  shall  be  furnished,  from  time  to  time,  as  often 
as  he  may  require,  Sic.  with  statements  of  the  amount  of  the 
capital  stock,  of  debts  due,  of  moneys  deposited,  of  notes  in 
circulation,  and  of  specie  on  hand ;  and  shall  have  a  rig|it 
to  inspect  such  general  accounts  of  the  bank,  as  shall  relate 
to  the  said  statement.  The  act  further  provides,  that  acorn- 
mittee  of  either  house  of  Congress,  appointed  for  that  |ur- 
pose,  shall  have  a  right  to  inspect  the  books,  and  to  examine 
into  the  proceedings  of  the  corporation,  and  to  report 
whether  the  provisions  of  the  charter  have  been  violated 
or  not. 

Such  is  a  summary  of  the  most  important  provisions  of 
the  act  constituting  the  charter  of  the  bank,  and  material  to 
the  present  cause.  It  is  most  manifest  that  the  corporation 
is  altogether  a  distinct  body  from  the  directors,  possessing 
all  the  general  powers  and  attributes  of  an  aggregate  corpo- 
ration, and  entitled  to  direct  and  superintend  the  manage- 
ment of  its  own  property,  and  the  government  of  the  insti- 
tution, and  to  enact  by-laws  for  this  purpose.  So  far  as  the 
act  delegates  authority  to  the  directors,  the  latter  possess  it, 
and  may  exercise  it,  not  as  constituting  the  corporation  itself, 
but  as  its  express  statute  agents  to  act  in  the  ordinary  busi- 
ness of  the  institution.  The  directors  are  created  a  board, 
and  not  a  corporate  body.  If  the  authority  delegated  to 
them  can  only  be  exercised  by  them  when  assembled  as  a 
board,  with  a  proper  quorum,  and  not  by  the  separate  assent 
of  a  majority  of  the  whole  body,  (on  which  it  is  unne- 
cessary here  to  express  any  opinion,)  still  it  is  clear,  ttiat 
their  meetings  and  acts  are  but  the  meetings  and  acts  of 
a  board  of  agents  acting  ex  officio^  and  not  the  meetings  and 
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acts  of  llie  corporation  itielT    Tlie  whole  stractare  of  flie      i8S7. 
charter,  and  the  whole  proceedingi  under  it,  as  well  as  fhe  v^^v*^^ 
hj-laws  9nd  reflations  which  have  come  under  our  review,  ^*^  ^  **"• 
demonstrate  that  this  ftias  been  the  uniform  construction  of        V. ' 
tile  corporation  itself,  and  of  the  directors.     Indeed,  this  is  Dandridge. 
believed  to  be  so  universally  acted  upon  in  all  the  cases  re- 
specting banks,  which  have  been  judicially  decided,  that  it 
is  not  thought  necessary  to  do  more  than  express  our  opi- 
nion  that  such  is  the  true  interpretation  of  this  charter. 

It  is  not  necessary  to  consider  whether  the  sixth  of  the 
fundamental  articles  of  the  constitution  of  the  bank,  which 
directs  that  such  cashier  or  treasurer  shall  bd  required  to 
give  bond,  &c.  to  the  satisfaction  of  the  directors,  might 
have  applied,  by  its  own  force,  to  the  cashiers  of  offices  es- 
tablished as  offices  of  discount  and  deposit.    In  the  first 
place,  that  point  is  not  put  in  the  pleadings ;  in  the  next 
place,  the  directors  are,  by  the  charter,  authorized  to  esta- 
blish such  offices,  subject  to  such  regulations  as  they  shall 
deem  proper ;  and,  in  virtue  of  that  authority,  they  have 
prescribed  regulations  on  this  ^ry  subject  in  the  30tli  article 
of  the  rules  and  regulations  adopted  by  them  for  the  govern- 
ment of  such  offices,  which  are  set  forth  at  large  in  the 
transcript  of  the  record.    The  fourth  of  these  articles  de- 
clarent,  that  the  directors  of  the  Bank  of  the  United  States 
shall  appoint  the  cashiers  of  the  offices  of  discount  and  de- 
posit ;  the  fifth   declares   the  duties  of  the  cashier,  and, 
among  other  things,  his  duty  ^'  to  attend  all  meetings  of  the 
board"  of  directors  of  the  office,  and  "  to  keep  a  fair  and 
regular  record  of  its  proceedings."    The  sixteenth  directs 
tint  all  notes  and  bills  discounted  shall  be  entered  in  a  book 
to  be  called  the  credit  book,  in  such  manner  as  to  discover 
to  the  board  at  one  view,  on  each  discount  day,  the  amount 
which  any  person  is  discounter,  or  is  indebted  to  the  office, 
either  as  payer  or  endorser.     The  thirteenth  directs,  that 
**  the  cashier  of  each  office  shall  give  bond  to  the  President,' 
Directors  and  Company  of  the  Bank  of  the  United  States, 
with  two  or  more  approved  securities,  with  a  condition  for 
his  good  behaviour  ^d  faithful  performance  of  his  duties  to 
the  corporation."    By  whom  the  approval  is  to  be  made, 
whether  by  the  directors  of  the  parent  bank,  or  bv  the  di- 
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1897.      i^ctora  of  the  office,  is  not  stated*    If  the  directors  of  the 

Vrf^^s^-^-  parent  bank  might,  by  the  charter,  have  committed  it  to  the 

^^T  ^  ^^  local  directon«  being  found  in  a  system  of  by-laws  for  their 

V,  '       regulation,  it  vrould  seem  a  natural  inference  that  it  was 

Dindridge«  their  intention  to  commit  it  to  the  latter.     When,  as  in  the 

fourth  rule,  they  reserve  the  appointment  of  the  cashier  to 

themselves,  the  language  directly  reserves  it  to  ^^  the  direc- 

tors  of  the  Bank  of  the  United  States.'^    If  such  authority 

could  not,  by  the  charter,  be  delegated,  then  it  must  be 

deemed  to  belong  to  the  directors  of  the  parent  bank*    It  is 

in  the  latter  point  of  view  that  it  has  been  ai^ed  at  the 

bar,  and  in  that  view  it  will  be  considered  by  this  Court* 

Assuming,  then,  that  the  directors  of  the  parent  bank 
were,  as  a  board,  to  approve  of  the  bond,  so  far  as  it  re- 
spects the  securities,  in  what  manner  is  that  approval  to  be 
evidenced  ?  Without  question,  the  directors  keep  a  record 
of  their  proceedings  as  a  board;  and  it  appears  by  the  rules 
and  regulations  of  the  parent  bank  read  at  the  bar,  that  the 
cashier  is  bound  *^  to  attend  all  meetings  of  the  board,  and 
to  keep  a  fair  and  regular  record  of  its  proceedings*^^  If 
he  does  not  keep  such  a  record,  are  all  such  proceedings 
void,  or  is  the  bank  at  liberty  to  establish  them  by  secondary 
evidence  ?  In  the  present  case,  (we  repeat  it,)  the  whole 
argument  has  proceeded  upon  the  ground  as  conceded,  that 
no  such  record  exists  of  the  approval  of  the  present  bond. 

The  charter  of  the  bank  docs  not,  in  terms,  require  that 
siich  an  approval  shall  be  by  writing,  or  entered  of  record. 
It  ^oes  not,  in  terms,  require  that  the  proceedings  of  the 
directors  shall  geneially  be  recorded,  much  less  that  all  of 
them  shall  be  recorded.  It  seems  to  have  left  these  matters 
to  the  general  discretion  of  the  corporation,  and  of  the  di- 
rectors ;  and  though  it  obviously  contemplates  that  there 
will  be  books  kept  by  the  corporation  which  will  disclose 
the  general  state  of  its  aflfairs,  it  is  not  a  just  inference  that 
it  meant  that  every  official  act  of  the  directors  should  be 
recorded,  of  whatever  nature  it  might  be*  And  if  it  had,  it 
would  deserve  consideration,  whether  such  provisions  ought 
to  be  deemed  conditions  precedent,  without  which  the  act 
was  void,  or  only  directory  to  the  officers  in  the,  perform- 
ance of  their  duty,  the  omission  of  which  might  subject 
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Uiemiselves  to  responsibility,  and  the  corporation  itself  to      ]  327^ 
tbe  imputatioD  of  a  violation  of  its  charter.    There  arc  v^^^v^^^i^ 
many  cases  where  an  act  is  prescribed  by  law  to  be  done,  ^*"^  ?[  •^^ 
and  record  made  thereof,  and,  nevertheless,  if  left  unrc*         t. 
corded,  the  act  is  valid.    By  tiie  English  marriage  act,  re-  Da"dric1^c. 
gisters  of  marriages  are  required  to  be  kept  in  public  books      Distioctiuu 
in  every  parish,  and  signed  by  the  parties  and  the  minister,  a?r  mctcribeli 
and  attested  by  two  witnesses.    Yet,  it  has  been  decided,  by  law  to  be 
that  such  an  entry  is  not  necessary  to  tbe  validity  of  the  mar-  diuoti  preee- 
riage,  and  that  ah  erroneous  entry  will  not  vitiate  it.*     So,  ^'^j^iJ^l  ^^% 
where  a  magistrate  omits  to  record  an  oath  of  office  taken  tho      omcen 
before  hitn,  parol  evidence  of  the  fact  is  admissible,  though  purr«»rni^t. 
it   is   an  omission   of  duty.^     That    some  of  the   provi- 
sions t>f  the  charter  and  by-laws  may  well  be  deemed  direc- 
tory to  the  officers,  and  not  conditions  without  which  their 
acts  would  be  utterly  void,  will  scarcely  be  disputed*    What 
are  to  be  deemed  such  provisions  must  depend  upon  the 
sound  construction  of  the  nature  and  object  of  each  regu- 
lation, and  of  public  convenience,  and  apparent  legislative 
intention.    If  a  regiilation  be  merely  directory,  then  any 
devii^tion  from  it,  though  it  may  subject  the  officers  to  re- 
sponsibility both  to  the  government  and  tke  stockholders, 
cannot  be  taken  advantage  of  by  third  persons.^  .  In  the 
case   of  The  Bank  of  the  Korihem  Liberties  v.  Cressoti^ 
(12  Serg.  ^  RawUy  306.)  the  directors  were  required  by 
their  own  by-laws,  to  take  a  bond  of  the  book-keeper  witli 
sureties,  and  they  took  a  bond  from  sureties  without  joining  the 
principal.    The  Court  held  the  bond  valid,  notwithstanding 
the  by-law,  and  took  notice  of  the  distinction  between  such 
provisions  of  a  statute  as  are  essential  to  the  validity  of  au 
act,  and  such  as  are  merely  directory.    Mr.  Justice  Duncan 
said,  that  it  was  a  matter  between  tbe  directors  and  the 
stockholdera^  and  that  the  obligors,  who  had  voluntarily  en- 
tered into  the  stipulation,  could  not  withdraw  themselves 
from  their  obligation. 

a*  1  Phitli^'  Evid.  cli.  j.  6. ::.  [S^.] 

4t  Vassett  v.  Marshall,  9  f^aas.Rtp.  Slii. 

0  United  Sutes  v.  KirkpaUick,  9  ffheat.  Rep.  7i0.  I'mtcd  Suits 

Vtn  Zandt,  11  Hlifot.  Rep.  184. 

Vot.  XII.  1 1 
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1 897.         ^^^  waiyii^  for  the  present  this  ioquiiy,  we  tik,  upon 

V^^v^^  what  ground  it  can  be  maintained  that  the  approval  of  the 

^^"fT  8^  ^^^^i^<l  by  the  directors  must  1>e  in  writing  ?    It  is  not  required 

'  V.  '      ^y  the  terms  of  the  charter,  or  the  by-laws.    In  each  <^ 

Dandridge.  them  the  language  points  to  Hie  fad  ofapproral,  and  not  to 

Approval  of  the  evidence  bjr  which  it  b  to  be  established*  if  controvert- 

the  dr^^to^^  ^'     ^^  ^^^^  where  said  the  approval  shall  be  in  writing,  or 

iietft  not  be  la  of  record.    The  argument  at  the  bar  upon  the  necessity  of- 

wrMiD|.         j^  being  in  writing,  must,  therefore,  depend  for  its  support 

upon  the  ground  that  it  is  a  just  inference  of  law  from  the 

nature  and  objects  of  the  statute,  from  the  analogy  of  the 

board  of  directors  to  a  corporate  body,  from  principles  of 

public  convenience  and  necessity,  or  from  the  language  of 

authoritieff  which  ought  not  to  be  departed  from. 

Upon  the  best  consideration  we  can  give  the  subject,  we 
do  not  think  that  the  argument  can  be  maintained  under  any 
of  these  aspects. 

If  the  directors  had  been  a  board  Constituted  by  an  unin- 
corporated company,  or  by  a  single  person,  for  the  like  pur- 
poses, and  with  the  like  powers,  it  would  scarcely  occur  to 
any  person  that  the  acts  of  the  board  must,  of  necessity,  be 
reduced  to  writing,  before  they  would  bind  their  principal* 
The  agents  of  private  persons  ai^e  not  usually  in  the  habit 
of  keeping  regular  minutes  of  all  their  joint  proceedings, 
and  hitlierto  there  has  been  no  adjudication,  which  requires 
such  a  verification  of  their  joint  acts.  Yet,  innumerable 
cases  must  have  arisen,  in  which  such  a  principle  might  have 
been  applied  with  success,  if  it  had  ever  been  supposed  to 
possess  a  legal  existence.  The  acts  of  private  and  public 
trustees,  of  joint  agents  for  commercial  purposes,  of  com- 
missioners for  private'  objects,  and  of  public  boards,  must 
have  presented  many  occasions  for  passing  upon  such  a  doc- 
trine. The  silence  of  the  books  under  such  circumstances, 
would  form  no  inconsiderable  answer  to  the  aigument,  con- 
nected, as  it  must  be,  with  the  knowledge  of  the  loose  and 
inartificial  manner  in  which  much  of  the  business  of  agen- 
cies is  generally  conducted.  There  may  be,  and  undoubt- 
edly there  is,  some"  convenience  in  the  preservation  of  mi- 
nutes of  proceedings  by  agents ;  but  their  subsequent  acts 
are  often  iust  as  irrenistible  proof  of  the  existence  of  prior 
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dependent  acts  and  votes,  as  if  minntes  were  produced.    If     ]  327 

a  board  of  directors  were  created  to  erect  a  bridge,  or  make  Va^^^v-^^/ 

a  canal  or  turnpike,  and  thej  proceeded  to  do  the  service,  ^^K  ^I  ^^ 

and  under  their  superintendence  there  were  persons  em-         V. 

plojed  who  executed  the  work,  and  the  board  proceeded  to  Dsndridge. 

pay  them  therefor  out  of  funds  in  their  hands,  these  facts  of 

public  notoriety  would  be  as  irresistible  evidence  of  the 

due  execution  of  their  authority,  and  of  due  contracts  made, 

and  proceedings  had  by  the  board,  as  if  the  proceedings 

were  recorded  in  the  mo8tformal*and  regular  manner.  Can 

there  be  a  doubt  that  in  the  cases  put,  many  contracts  are 

so  varied  and  rescinded,  many  acts  done  and  assented  to  by 

the  board,  which  never  are  reduced  to  formal  votes,  and  de« 

clarations,  and  written  proofs  ?    We  think  we  may  safely 

say,  that  the  sense  of  the  profession,  and  the  course  of  pri- 

vate  business,  have  never,  hitherto,  in  respect  to  private 

agencies  and  boards,  recognised  the  existence  of  any  rule 

which  required  their  acts  and  proceedings  to  be  justified  by 

written  votes. 

What  foundation  is  there  for  a  different  rule  in  relation  to 
agencies  for  corporations  ?  The  acts  of  a  single,  duly  an- 
thorized  agent  of  a  corporation,  within  the  scope  of  his  au- 
fliority,  bind  the  corporation,  although  he  keeps  no  minutes 
of  such  acts.  They  may  be,  and  they  are,  daily  proved 
aliunde.  In  what  respects  do  the  acts  of  a  board  of  agents 
differ  from  those  of  a  single  agent,  in  their  operation  as  evi- 
dence? A  board  may  accept  a  contract,  or  approve  a  se- 
curity by  vote,  or  by  a  tacit  and  implied  assent.  The  vot^ 
or  assent  may  be  more  difficult  of  proof  by  parol  evidence, 
than  if  it  were  reduced  to  writing.  But,  surely,  this  is  not 
a  sufficient  reason  for  declaring,  that  the  vote  or  assent  is  in- 
operative. If  a  board  of  directors  agree  to  build  a  banking 
bouse,  and  it  is  accordingly  built,  and  paid  for  by  their 
cashier,  with  their  assent,  is  the  whole  proceeding  to  be 
deemed  void,  because,  in  the  progress  of  the  undertaking, 
from  accident,  or  negligence,  the  votes  and  the  payments 
have  not  been  verified  by  regular  minutes  ?  But,  it  is  said, 
that  in  the  present  case,  the  cashier  is  required  to  keep  a 
tair  and  regular  record  of  the  proceedings  of  the  directors. 
But  if  this  is  admitted,  it  does  not  establish  the  purpose  for' 
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1827.  which  it  is  Hsed.  It  is  a  bjr-law  of  the  corporation,  direc* 
>s^>^^^«w  tory  to  its  officers,  enacted  for  its  own  security  and  benefit, 
^"u  8^  **  ^^^  ^^^  ^^^  ^^^  purpose  of  restricting  the  acts  of  the  direc« 
V.  *  tors*  If  the  cashier  should  neglect  to  keep  such  records,  or 
iDandridge.  should  omit  any  single  vote,  the  by-law  has  not  declared 
that  the  vote  shall  be  void,  and  the  proceedings  nugiatory* 
Suppose  no  such  by-law  had  been  passed,  would  not  the 
votes  of  the  board  have  bound  the  corporation?  If  they 
had  discounted  notes,  taken  mortgages,  advanced  money, 
and  bought  stock  by  faith  of  viva  voce^  unrecorded  votes, 
and  evidence  of  the  existence  of  these  acts  and  votes  neces- 
sarily resulted  from  the  other  proceedings  of  the  bank,  could 
it  be  the  intention  of  the  legislature  that  they  should  be  utr 
terly  void  ?  or  of  the  stockholders,  that  any  by-la^  should 
operate  a  legal  extinguishment  of  their  title  to  the  property  ? 
It  seems  to  us  difficult  to  imagine  that  such  could  be  the 
legislative  or  corporate  intention.  If,  in  ordinary  cases, 
such  an  intention  could  not  be  inferred  in  order  to  produce 
a  very  strict  and  inconvenient  construction  of  the  charter, 
there  is  still  less  reason  to  apply  it  to  the  cases  of  approval 
of  official  bonds.  These  are  taken  exclusively  for  the  secu- 
rity and  benefit  of  the  bank  itself,  and  not  of  mere  stran- 
gers. The  approval  is  matter  of  discretion  in  the  directors, 
and  that  discretion  once  being  exercised,  it  is  of  very  little 
consequence  to  the  bank  whether  a  written  minute  of  the 
vole  be  made  or  not.  All  that  the  bank  is  interested  in  is, 
tliat  there  shall  be  an  approval ;  and  it  matters  not  whether 
the  fact  is  established  by  a  direct  record,  or  by  acts  of  the 
directors,  which  recognise  its  prior  existence. 

It  has  been  supposed  by  the  defendant's  counsel,  that  the 
cahc  of  Deatly  v.  Tht  Marine  Insurance  Company^  (3  Johns. 
Rep.  109.)  is  in  point  in  his  favour.  Upon  an  examination 
of  the  facts  of  that  case,  we  think  it  is  otherwise.  In  that 
case,  the  incorporating  act  provided  that  no  losses  should  be 
paid  without  the  approbation  of  at  least  four  of  the  dirtc* 
/ori,  with  the  president  and  his  assistants,  or  a  majority  of 
them.  The  attempt  was  to  charge  the  company  with  a 
total  loss,  upon  a  verbal  agreement  made  by  the  president 
and  assistants  J  to  accept  an  abandonment,  and  pay  a  total 
loss,  at  a  meeting,  whpn  it  did  not  appear  that  a  single  di- 
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rector  was  present*  The  board  therefore  was  not  so  con-  I827, 
stituted  as  to  bind  the  company.  Mr*  Justice  Thompson,  y^^M^^ 
in  delivering  the  opinion  of  the  Court,  said,  **  no  part  of  the  ^•'J  ^  ***• 
case  will  warrant  an  inference  that  any  of  the  directors  t. 
were  present  at  the  time  of  the  alleged  acceptance*  When  Daadndg^. 
the  plaintiff^s  agent  called  to  know  the  determination  of 
the  company  in  relation  to  the  payment  of  the  loss,  he  sajrs, 
the  secretar}  went  into  the  room  where  the  president  and 
assistants  were  conven  d,  aiid  the  answer  returned  was, 
that  the  president  and  assi^fanffl  had  agreed  to  pay  a  total 
loss ;  but  no  mention  is  made  of  any  of  the  directors  being 
present,  or  assenting  to  it.  When  the  testimony  is  positive 
as  to  the  persons  by  whom  the  acceptance  is  made,  there  is 
no  room  left  for  presumption.  If  any  of  the  directors  were 
present,  so  as  to  make  the  act  binding  on  the  company,  the 
plaintiff  Oiight  to  have  shown  it  affirmatively.  We  are  of 
opinion,  therefore,  that  the  acceptance,  not  having  been 
made  by  the  agents  constituted  by  the  act  of'  incorporation, 
cannot  be  binding  on  the  company.^'  The  case,  therefore, 
so  far  as  it  ^oes,  is  against  the  defendants.  It  carries  an  al- 
most irresistible  inference,  that  the  Court  did  not  think  a 
written  vote  of  acceptance  necessary,  and  that  parol  proof 
would  have  been  sufficient.  No  other  authority  has  been 
produced  to  sustain  the  argument ;  and  it  cannot  be  doubted, 
that  if  any  did  exist,  the  researches  of  the  counsel  would 
have  brought  it  before  the  Court.  We  may  therefore  con- 
sider that  It  is  a  new  doctrine,  unsupported  by  prior  cases, 
and  to  be  established  now  for  the  first  time.  We  think  that 
the  reasons  of  public  convenience  and  individual  safety  and 
protection,  would  not  be  promoted  by  establishing  it. 

On  the  other  hand,  every  case  which  has  been  adduced 
to  show  that  corporate  acts  need  not  always  be  reduced  to 
writing,  but  may  be  proved  by  presumptions,  is,  a  fortiori^ 
an  authority  against  the  argument.  There  are,  however, 
some  cases,  which  confirm  in  a  very  clear  manner  the  doc- 
trine for  which  we  contend,  and  which  have  not  been  yet 
particularly  adverted  to.  In  the  case  of  Apihorp^  Treasurer 
of  the  Commonwealth,  V.  Mrth,  (14  Mass.  Rep.  167.)  a  suit 
was  brought  on  the  official  bond  of  a  coroner.  By  the  laws 
of  Massachusetts,  the  bond  was  required  to  be  approved  by 
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1 837*  ^  Court  of  Common  Plea»  of  the  coantj*  It  was  dak- 
^^p^/'-^  yered  into  the  Coart  of  Comrooo  Pleas  by  the  first  Justice 
Ba^  of  the  thereof,  and  remained  on  its  files  for  some  time*  No  record 
T.  *  was  ever  made  of  its  approval  by  the  Court  of  Common 
I^^Bdndge.  pieag  ;  and  at  the  trial,  contradictor)'  evidence  was  offered, 
of  a  presumptive  nature,  as  to  its  approval  and  rejection 
by  that  Court.  It  was  held,  that  notivithstanding  tliere  was 
no  record  of  any  approval,  the  bond  might  well,  upon  the 
circumstances,  be  deemed  to  have  been  duly  delivered  and 
approved.  Chief  Justice  Parker,  in  delivering  the*  opinion 
of  die  Court,  said,  ^'  A  formal  act,  or  certificate  of  approba- 
tion by  the  Court,  is  not  made  necessary  by  the  statute ;' - 
and  after  commenting  on  the  t^rms  of  the  statute,  he  added, 
^^  it  is  not,  then,  required  expressly  that  any  record  or  certifi- 
cate should  be  made,  that  the  bond  given  was  approved. 
But  if  such  bond  is  found  upon  the  files,  without  any  evi- 
dence accompanying  it  that  it  has  been  rejected,  and  the 
principal  has  proceeded  to  execute  the  duties  of  his  office, 
the  presumption  is  violent,  if  not  conclusive,  that  the  bona 
was  received  by  the  Court  as  the  security  required  by  the 
statute.^'  In  Fater  v.  The  Eisex  Bank,  (17  Mm.  Rtp. 
479.)  there  was  no  clause  in  the  charter  respecting  the  re* 
ceipt  of  special  deposits,  and  no  by-law  had  ever  been  made 
by  the  corporation  or  the  directors  on  the  lubject*  But  the 
practice  had  long  prevailed  to  receive  such  deposits,  and 
was  known  to  the  directors,  though  lio  vote  could  be  found 
recognising  them.  The  Court  held  the  bank  liable  for  the 
safe  keeping  of  such  deposits,  like  a  common  bailee,  without 
hire,  upon  the  ground  that  there  was  a  plain  adoption  of 
them,  from  the  knowledge  and  acquiescence  of  the  direc- 
tors. The  case  of  The  Dedham  Bank  v.  Ckickering,  (3  Pick. 
Rep.  33.5.)  approaches  still  nearer  the  present  case,  and  dis- 
cussed the  very  point  now  in  judgment.  It  was  the  case  of 
an  oflicial  bond,  given  by  the  cashier  of  the  bank,  wi  h  F>ure- 
ties.  The  charter  required  that  the  cashier,  before  he  en« 
tered  upon  the  duties  of  his  office,  should  give  bond,  with 
two  sureties,  to  the  satisfaction  of  the  directors.  After  the 
cashier  was  elected,  the  directors  passed  a  vote,  that  A.  B. 
and  C.  D.  be  accepted  as  sureties  in  a  bond  to  be  given  by 
ih^  cashier  for  the  faithful  discharge  of  the  duties  of  his 
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office.    The  bond  in  question  was  dated  before  tins  vote;      1897. 
bat  does  not  seem  to  have  had  but  one  surety.    That  cir*  >^rv^^ 
cumstance,  however,  was  not  relied  on  at  ihe  argument ;  ^^  g[  ^ 
but  the  principal  ground  was,  that  there  had  been  no  ap-         t. 
proval  of  the  bond  by  the  board  of  directors.     It  was  found  I>w»d«*dga. 
on  their  fil.es,  and  the  cashier  had  been  frequently  re-elec- 
ted.   Chief  Justice  Parkei ,  in  deUvering  Uie  judgment  of 
the  Court,  said,  *^  We  should  have  supposed  that  in  the  case 
as  well  of  a  corporation  as  of  an  individual^  a  paper  intended 
for  their  benefit,  and  found  on  their  files,  would  be  consi- 
dered as  accepted  by  them  ;^^  and  after  alluding  to  the  de- 
cision of  the  Circuit  Court  in  this  case,  which  required  the 
record  of  a  vote  of  the  directors,  he  added,  ^^  We  think, 
however,  that  the  case  before  us  may  be  decided  without 
touching  that  principle,  for,  admitting  it  to  be  correct,  we 
are,  nevertheless,  of  opinion,  that  the  vote  to  accept  the 
sureties,  and  the  bond  being  in  possession  of  the  President, 
are  a  sufficient  acceptance  of  the  bond.'^     It  is  impossible, 
we  think,  to  doubt,  that  the  real  opinion  of  the  Court  was, 

*  that  the  acceptance  might  be  proved  without  any  record  of 
a  vote,  and  that  the  very  iacts  of  the  case  brought  the  point 
of  implied  and  presumptive  acceptance  from  other  acts  of 
the  directors  completely  in  judgment. 

So  &r,  then,  as  authorities  entitled  to  very  great  respect 

•  and  deference  go,  we  are  of  opinion,  that  they  are  against 
the  reasoning  assumed  on  behalf  of  the  defendants. 

To  all  the  authorities  cited  at  the  bar  on  tliis  point,  the 
counsel  for  the  defendants  has  made  one  answer,  which  he 
deems  applicable  to  all  of  them.  It  is  this,  that  where  no 
particular  form  for  the  expression  of  the  corporate  will  is 
prescribed  by  law,  there  it  may  be  inferred  from  corporate 
acts ;  but  that  where  such  a  form  is  prescribed,  it  must  be 
followed.  This  dbtinction,  he  supposes,  will  reconcile  all 
the  cases.  The  distinction,  if  admitted,  will  not  aid  the 
argument  It  may  be,  and,  indeed,  is  conceded,  that  no 
corporate  actcan  be  valid,  if  done  differently  from  the  manner 
prescribed  by  law,  as  essential  to  its  validity.  If  in  the  pre- 
sent case  the  statute  had  prescribed  thatnothingbut  a  written 
vote  on  record  should  be  deemed  an  approval  of  the  bond, 
or  that  the  cashier  should  not  be  deemed,  for  any  purpose,  in 
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iS27.  office*  until  sach  approval,  the  consequence  contended  for 
v^^v^^  would  have  followed.  His  acts  would  have  been  utterly 
U  8  ^^'^'  *"^  *"^  unrecorded  vote  of  approval  liugatory.  But 
T.  the  verj  point  in  controversy  is,  whether  such  written  re- 
^^•>^^dge.  ^0n|  b^  nece?<sar)  by  the  charter  or  by-laws,  not  as  a  mat- 
ter of  convenience  or  discreet  exercise  of  authority,  but  as 
a  »me  qua  non  to  the  validity  of  the  act.  The  cases  which 
have  been  cbmmented  on  by  the  Court,  do  not  deny  the  dis- 
tinction, hut  proceed  upon  the  ground,  that  unless  posi- 
tively required  by  law,  a  written  vote  is  not  to  be  deemed 
indispensable.  The  Court  then  is  called  upon«  not  to  admi- 
nister a  doctrine  of  strict,  and  jsettled,  and  technical  law,  but 
to  introduce  a  new  rule  into  the  law  of  evidence ;  and  to 
exclude  presumptive  evidence,  not  only  of  the  acts  of  cor- 
porationS)  but  of  their  unincorporated  agents.  If  such  a 
rule  be  fit  to  t>e  adopted,  it  must  be  upon  the  foundation  of 
some  clear  and  unequivocal  analogy  of  law,  and  public  po- 
licy and  convenience.  We  are  not  prepared  to  admit  that 
it  has  any  such  foundation.  On  the  contrary,  we  are  per- 
suaded that  the  introduction  of  the  rule  itself  would  be  at- 
tended with  serious  public  mischiefs,  and  shake  many  titles 
ind  rights,  which  have  been  consummated  in  entire  good 
faith,  and  the  confidence  that  no  such  written  record  was 
necessary  to  their  validity.  We  cannot  therefore  assent  to 
ihc  doctrine  decided  in  the  Circuit  Court  on  this  point. 

In  respect  to  a  collateral  argument  urged  at  the  bar,  upon 
the  point  whether  the  terms  of  the  charter  and  by-laws 
would  be  complied  with,  without  an  express  vote  that  the 
bond  was  '^  to  the  satisfaction  of  the  directors,"  or  that  the 
sureties  of  the  bond  were  "  approved"  by  the  directors,  we 
are  of  opinion,  that  in  either  case  there  need  not  be  express 
votes  of  approval  and  satisfaction.  An  acceptance  of  the 
bond  by  the  directors  would,  necessarily,  in  intendment  of 
law,  include  the  approval  of  it,  and  be  conclusive  of  it. 
judcinciH   on     The  remaining  point  is  as  to  the  opinion  of  the  Court  de- 
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Brtiexccp-  jjyerej  in  the  first  bill  of  exceptions.  If  that  opinion  meant 
to  state  what  it  seems  to  import,  that  the  cashier  was  not  le- 
gally cashier,  so  as  to  bind  the  bank  in  its  rights  and  interests 
by  his  acts,  if  permitted  to  enter  upon  the  duties  of  his  of- 
fice, before  a  satisfactorv  bond  was  given,  we  think  it  cannot 
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be  maiDtained.    The  cashier  was  duly  appointed,  and  he      ]  8S7. 
was  permitted  to  act  in  his  office,  under  the  express  sane-  K^^w^^^ 
tion  of  the  directors,  for  several  years.    If  he  had  never     "«  g 
given  any  bond  whatsoever  during  this  period,  yet  his  acts         v. 
withiix  the  scope  of  his  authority  would  have  bound  the  Dandridge* 
bank.     Notes  signed  by  him  would  be  lawful  notes ;  moneys  Not  necessary 
paid  by  him  would  be  irrecoverable ;  records  kept  by  him  boVd**of^Vii<! 
would  be  bank  records.     Indeed,  it  is  conceded  by  the  de-  cashier  should 
fendant's  counsel,  that  the  bank  would,  under  such  circum*  satu/ActoV  ^ 
stances,  be  bound  by  his  acts  in  favour  of  third  persons,  act-  ^^^^  ^u^ordlrlo 
ing  upon  the  faith  of  his  public  character.     The  same  prin-  enable  him  to 
ciple,  in  our  opinion,  applies  in  favour,  as  against  the  bank.  onThe  dotie^ 
If  he  could  legally  perform  the  duties  of  the  office  for  any  ®^  **"  ®^*^** 
purposes,  he  could  for  all.    He  was  either  an  agent,  capable 
of  binding  the  bank  in  all  his  official  acts,  or  those  acts  were 
void  as  to  thin!  persons  as  well  as  the  bank,     if  he  was 
held  out  as  an  authorized  cashier,  that  character  was  equally 
aipplicable  to  all  who  dealt  with  the  bank,  in  transactions'be- 
neficial  as  well  as  onerous  to  the  bank.    It  seems  to  us, 
that  the  charter  and  the  by-laws  must  be  considered  in  this 
respect  asdirectofy  to  the  board,  and  not  as  conditions  pre- 
cedent.   The  language  is  not  more  strong  than  that  of  the 
laws  which  pame  under  the  consideration  of  this  Courts  in 
the  United  States  t.  IRrl^trick^  (9  Wheat.  Rep.  720.)  and 
the  United  States  v.  VanZandt^  (11  Wheat.  Rep.  184.) 

Our  view  of  this  matter  is  in  exact  coincidence  with  that 
entertained  by  the  Supreme  Court  of  Pennsylvania,  in  the 
Bank  of  the  Horihan  LiberHes  ▼.  Cresson,  (12  Serg.  ^ 
Amle,  306.)  The  directors  might  have  been  responsible 
for  HkeiT  neglect  of  duty ;  but  it  was  a  matter  wholly  be« 
tween  tliemsdvet  and  the  stockholders,  and  between  the 
latter  and  tbe  government,  as  a  violation  of  the  charter  and 
by-laws. 

So  &r,  indeed,  as  respects  the  sureties  to  the  bond,  they 
may  not  be  responsible  for  any  breacnes  of  official  doty  by 
the  caahier,  before  their  obligation  has  been  acceptSsd.  Bat 
this  is  a  very  different  consideration  from  that  which  reiqpectB 
the  legal  effects  of  the  actrof  the  cashier  himself  npon  the 
interests  and  transactions  of  the  bank  itself. 

Thiff  is  the  substance  of  what  we  deem  it  necessary  to 

VoL.Xn.  12 
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1 827«      ^^y  ^P^^  ^b®  present  occasion.    We  do  not  go  into  the  con* 
v«^^v*^»/  sideration  of  the  admissibility  of  everj  part  of  the  docu- 
U  S^  *^*  nients  and  testimony  ofiered  in  evidence.    Perhaps  some  of 
V.  *       them  were  in  a  shape  not  exactly  fit  to  be  admitted  as  formal 
Dandridgt.  evidence,  without  farther  verification  and  proofs.    But  much 
of  it  was  of  a  nature  unexceptionable,  as  conducing  to  proof 
of  the  issues  joined,  if  any  thing  short  of  record  proof  were 
admissible,  as  competent  to  establish  the  approval  or  ac- 
ceptance of  the  bond,    ft  is  not  understood  that  the  Circuit 
Court  entertained  any  doubt  as  to  its  general  competency, 
except  upon  the  ground  already  stated.     We  are  of  opinion, 
that  the  evidence  was  competent,  in  point  of  law,  to  go  to 
the  jury,  notwithstanding  there  was  no  record  of  approval 
of  the  bond,  it  being  in  its  nature  competent ;  its  sufficiency 
to  establish  the  issues  was  matter  of  fact,  the  decision  of 
which  belonged  to  the  jury ;  and  upon  which  they  ought  to 
hav^  been  allowed  to  pass  their  verdict 

The  judgment  of  the  Circuit  Court  must  be  reversed,  and 
a  mandate  awarded,  with  directions  to  the  Circuit  Court  to 
award  a  venirefacias  de  novo. 

Mr.  Chief  Justice  Marshall  dissented.  I  should  now, 
as  is  my  custom,  when  I  have  the  misfortune  to  differ  from 
this  Court,  acquiesce  silently  in  its  opinion,  did  I  not  believe 
that  the  judgment  of  the  Circuit  Court  of  Viiginia  gave  ge- 
neral surprize  to  the  profession,  and  was  generally  con- 
demned. A  full  conviction  that  the  commission  of  even 
gross  error,  after  a  deliberate  exercise  of  the  judgment,  is 
more  excusable  than  the  rash  and  hasty  decision  of  an  im- 
portant question,  wiiliout  due  consideration,  will,  1  trust, 
constitute  some  apology  for  the  time  I  consume  in  stating 
the  reasons  and  the  imposing  authorities  which  guided  the 
Circuit  Court  in  the  judgment  that  has  been  reversed. 

The  case  before  that  Court  depended  on  the  question 
whether  the  official  bond  of  the  cashier,  on  which  the  suit 
was  brought  bound  the  defendants. 

As  preliminary  to  the  investigation  of  this  questioUi  I 
shall  state  some  propositions  belonging  to  it,  which  are  sup* 
posed  to  be  incontrovertible.  All  admit  that  deliveiy  is  es- 
sential to  the  validity  of  a  deed,  and  that  acceptance  is  es- 
sential to  a  complete  deliverv.    If  (his  be  tnie.  they  must 
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be  proved  in  every  case  where  tbey  are  put  in  issue  bjr      1837. 
the  pleadings.    This  proof  varies  according   to   circum-  v^^^v^^^/ 
stances.     If  there  be  subscribing  witnesses  to  the  instru-  ^•"Ji  ^  ^^ 
ment,  it  can  be  proved  onlj  by  them,  if  attainable.    If  un-         V.  * 
attainable,  or  if  there  be  no  subscribing  witnesses,  other  Dtndridge 
proof  may  be  admitted ;  but,  in  every  case,  a  delivery  and 
acceptance  must  be  legally  proved. 

If,  in  transactions  between  individuals,  where  a  deed  is 
widiout  a  subscribing  witness,  proof  of  the  signature  of  the 
maker,  accompanied  with  the  facts  that  the  instrument  has 
passed  out  of  his  hands,  and  is  in  the  possession  of  the  per- 
son for  whose  benefit  it  was  made,  be  prima  facie  cvidcnco 
of  its  delivery,  ii  is  because  delivery  by  mere  manual  tradi-- 
tion,  without  witnesses,  is  good ;  and  the  assertion  of  title 
under  it  is  proof  of  acceptance,  because  that  requires  only 
the  assent  of  the  mind,  which  assent  is  legally  manifested  by 
asserting  a  claim  to  it.  That  a  plaintiff  may  maintain  his 
action  by  this  evidence,  does  not  show  that  delivery  and  ac* 
ceptance  are  unnecessary,  or  that  proof  of  them  can  be  dis- 
pensed with;  but  that,  in  ordinary  cases,  this  evidence 
amounts  to  such  proof.  If,  however,  a  case  should  occur 
in  which  the  possession  of  the  instrument  by  the  party 
claiming  under  it,  does  not  afford  legal /?nma/acte  evidence 
of  delivery  and  acceptance,  because  such  party  is  incapable 
of  receiving  and  assenting  to  the  instrument  in  a  form  which 
can  be  legally  proved  or  inferred  from  those  facts,  then  such 
other  facts  must  be  shown  on  the  trial  as  will  establish  a 
lawful  delivery  and  acceptance. 

I  state  these  legal  axioms,  at  the  hazard  of  being  thought 
tedious,  because  they  appear  to  me  to  have  a  direct  bearing 
on  the  case  before  the  Court. 

The  plaintiff  is  a  corporation  aggregate ;  a  being  created 
1^  law;  itself  impersonal,  though  composed  of  many  indi- 
viduals. These  individuals  change  at  will ;  and,  even  while 
members  of  the  corporation,  can,  in  virtue  of  such  mem- 
bership, perform  no  corporate  act,  but  are  responsible  in 
tiieir  natural  capacities,  both  while  members  of  the  corpo- 
ration, and  after  they  cease  to  be  so,  for  every  thing  they 
do,  whether  in  the  name  of  the  corporation  or  otherwise. 
The  corporation  being  one^ntirc  impersonal  entity,  distinct 
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1827*  ^^^^  ^^  individuls  who  compose  it,  must  be  endowed  with 
\^^v^^^  a  mode  of  action  peculiar  to  itself,  which  will  always  distin- 
^^^Jf  ^  ^^  guiah  its  transactions  from  those  of  its  members.     This  fa- 

T.  culty  must  be  exercised  according  to  its  own  nature. 
Dandhdge.  Can  such  a  being  speak,  or  act  othen/^  ise  than  in  wri- 
ting ?  Being  destitute  of  the  natural  organs  of  man,  being 
distinct  from  all  its  members,  can  it  communicate  its  resolu- 
tions,  or  declare  its  will,  without  the  aid  of  some  adequate 
substitute  for  those  organs  ?  If  the  answer  to  this  question 
must  be  in  the  negative,  wbat  is  that  substitute  ?  I  can  ima- 
gine no  otber  than  writing.  The  will  to  be  announced  h 
the  a^regate  will.  The  voice  which  utters  it  must  be  the. 
aggr^ate  voice*  Human  organs  belong  only  to  individuals. 
The  words  they  utter  are  the  words  of  individuals.  These 
individuals  must  speak  collectively  to  speak  corporately, 
and  must  use  a  collective  voice.  They  have  no  such  voice, 
and  must  communicate  this  collective  will  in  some  other 
mode.  That  other  mode,  as  it  seems  to  me,  must  be  by 
writing. 

A  corporation  will  generally  act  by  its  agents ;  but  those 
agents  have  no  self-existing  power.  It  .must  be  created  by 
law,  or  communicated  by  the  body  itself.  This  can  be  done 
only  by  writing. 

If,  then,  corporations  were  novelties,  and  we  were  re- 
quirted  now  to  devise  the  means  by  which  they  should 
transact  their  affairs,  or  .communicate  their  will,  we  should, 
1  think,  from  a  consideration  of  their  nature,  of  their  capa- 
cities and  disabilities,  be  compelled  to  say,  that  where  other 
means  were  npt  provided  by  statute,  such  will  must  be  ex- 
pressed in  writing. 

Bat  they  are  not  novelties.  They  are  institutions  of 
very  ancient  date ;  and  the  books  abound  with  cases,  in 
which  their  character,  and  their  means  of  action,  have  been 
thoroughly  investigated.  In  Brooke^s  Abridgement^  (title 
Corporation^)  we  find  many  cases,  cited  chiefly  from  the 
Year  Books^  from  which  the  general  principle  is  to  be  ex- 
tracted, that  a  corporation  aggregate  can  neither  give  nor 
receive,  nor  do  any  thing  of  importance,  withopt  deed. 
Lord  Coke,  in  his  commentary  on  Littletouj  (66  b.)  says, 
*^  But  \\o  corporation  ^gregate  of  many  persons  capable^' 
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^'  can  do  homage.''    '^  And  the  reason  is,  because  homage      ]837« 
must  be  done  in  person,  and  a  corporation  aggregate  of  many  V^^v^^ 
cannot  appear  in  person ;  for,  albeit,  the  bodies  natural,  ^^^  ^  ^^^ 
whereupon  the  bod)  politique  consists,  may  be  seen,  yet  the         t. 
body  politique  or  corporate,  itself,  cannot  be  seen,  nor  do  Dandridge. 
(biy  act^  but  by  attorney.''    So,  too,  a  corporation  is  incapa- 
ble of  attorning  otherwise  than  by  deed,  (6  Co*  386.) 
or  of  surrendering  a  lease  for  years,  (10  Co.  676.)  or 
of  presenting  a  clerk  to  a  living,  {Br.  Corp.  83.)  or  of  ap- 
pointing a  person  to  seize  forfeited  goods,  (1  VenL  47.)  or 
agreeing  to  a  disseisin  to  their  use.  {Br.  Corp.  34.)    These 
incapE'rities  are  founded  on  the  impersonal  character  of  a 
corporation  aggregate,  and  the  principle  must  be  equally 
applicable  to  every  act  of  a  personal  nature. 

Sir  William  Blackstone,  in  his  Commentaries^  (v.  1.  p. 
475.)  enumerates,  among  the  incidents  to  a  corporation,  the 
right  ^^  to  have  a  common  seal.^'  ^^  For,"  he  adds,  ^^  a  corpo- 
ration being  an  invisible  body,  cannot  manifest  its  intention 
by  any  personal  act  or  oral  discourse.  It  therefore  acts  and 
speaks  only  by  a  common  seal.  For  though  the  particular 
members  may  express  their  private  consents  to  any  acts,  by 
words,  or  signii^  their  names,  yet  this  does  not  bind  the 
corporation;  it  is  the  fixing  of  the  seal,  and  that  only, 
which  unites  the  several  assents  of  the  individuals  who  Com- 
pose the  community,  and  makes  one  joint  assent  of  the 
whole." 

Though  this  general  principle,  that  the  assent  of  a  cor- 
poration can  appear  only  by  its  seal,  has  been  in  part  over- 
ruled, yet  it  has  been  overruled  so  far  only  as  respects  the 
seal.  The  corporate  character  remains  what  Blackstone 
states  it  to  be.  The  reasons  he  assigns  for  requiring  their 
seal  as  the  evidence  of  their  acts,  are  drawn  from  the  na- 
ture of  corporations,  and  must  always  exist.  If  the  seal 
may  be  exchanged  for  something  else,  that  something  must 
yet  be  of  the  same  character,  must  be  equally  capable  of 
'^  uniting  the  several  assents  of  the  individuals  who  compose 
the  community,  and  of  making  one  joint  assent  of  the 
whole."  The  declaration,  that  a  seal  is  indispensable,  is 
equally  a  declaration  of  the  necessity  of  writing;  for4he 
sole  purpose  of  a  seal  is  to  give  full  faith  and  credit  to  the 
writii^  to  which  it  is  appended.     The  seal  in  -itself,  not  af* 


94  CASES  IN  THE  SUPREME  .COURT 

1327^      iizad  to  an  instnunent  of  writingi  is  nothing;  Is  meant  as 
\^^v^^  nothii^,  and  can  operate  nothing.    The  writing  is  the  sab- 
Bank  ci  the  stance,  and  the  seal  appropriates  it  to  the  corporation. 

T.  '  Though  the  rule  stated  by  Blarkstone  mhy  not  be  so  ani- 

Dandridge.  rersal  as  his  language  indicates,  it  is  ccrtaini)  of  ejctensire 
application,  and  the  exceptions  prove  its  extent.  Mr.  Har- 
grare,  in  his  notes  on  Co.  LiiL  (99.)  says,  '^  In  general,  a 
corporation  a^regate  cannot  take  or  pass  away  any  interest 
in  lands,  or  do  any  act  of  importance^  without  deed,  but  there 
are  several  exceptions  to  the  rule/'  The  question  before 
the  Court  depends  very  much  on  the  extent  of  these  excep- 
tions^ and  on  the  manner  in  which  this  invisible  impersonal 
being  must  act  and  speak,  when  it  may  act  and  speak  with- 
out using  its  seal. 

It  is  stated  in  the  old  books,  (Br.  Corp.  49.)  that  a  corpo- 
ration may  hare  a  ploughman,  butler,  cook,  &c.  without  re- 
taining them  by  deed ;  and,  in  the  same  book,  (50.)  Wood 
says,  *^  small  things  need  not  be  in  writing,  as  to  light  a  can- 
dle, make  a  fire,  and  turn  cattle  off  the  land.''  Fairfax  said, 
^*  A  corporation  cannot  have  a  servant  but  by  deed.  Small 
things  are  admissible  on  account  of  ciistom,  and  the  trouble 
of  a  deed  in  such  cases,  not  by  strict  Taw."  Some  subse- 
quent cases  show  that  officers  may  be  appointed  without 
•  deed,  but  not  that  they  may  be  appointed  without  wri- 
ting. Every  instrument  under  seal  was  designated  as  a 
deed,  and.  all  writings  not  under  seal  were  considered  as 
acts  by  parol.  Consequently,  when  the  old  books  say  a 
thing  may  be  done  without  deed,  or  by  parol,  nothing  more 
is  intended  than  that  it,  may  be  done  without  a  sealed  instru- 
ment. It  may  still  require  to  be  in  writing.  In  2  Bac.  Ahr. 
13.  it  is  said,  ^'  Aggregate  corporations,  consisting  of  a  con- 
stflint  succession  of  various  persons,  can  regularly  do  no  act 
without  writing;  therefore,. gifts  by  and  to  them,  must  be 
by  deed."  In  page  340,  it  is  said,  *^  if  a  corporation  aggr^te 
disseise  to  the  use  of  another,  they  are  disseisor:^  in  their 
natural  capacity,"  ^^  as  a  corporation  they  can  regularly 
do  no  act  without  writing.*' 

In  the  case  of  Tht  King  v.  Bigg^  {Strafigej  1 C.)  the  pri- 
soner  was  convicted  for  erasing  an  endorsement  on  a  bank 
note     The  indictment  and  verdict  are  set  forth  at  lanic  by 
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Pur€  WiUiami^  (▼•  3.  p.  419.)  and  it  appears  that  flie  note      1897. 
was  signed  by  Joshua  Adams,  who  was  intnisted  and  em-  %^rv^^ 
ployed  by  the  Bank  of  England  to  sign  bank  notes,  bui  not  ^^  g^  ^ 
under  their  common  seat.    It  was  contended  by  Peere  Wil-  .       t. 
liams,  in  an  able  ai^^ment,  that  the  appointment  was  not  D^ndridge. 
▼alid,  because  not  made  under  &eir  conmion  seal ;  and  his 
argument  contains  an  enumeration  of  decisions  previously 
made,  which  go  far  in  support  of  his  proposition.    The  pri- 
soner,  however,  was  condemned,  and,  consequently,  the  ap- 
pointment was  held  valid.    But  there  is  no  reason  to  sup-  "^ 
pose  that  it  was  not  made  by  writing*    The  verdict  finds 
^'  that  he  was  intrusted  and  employed  by  the  governor  and 
company  of  the  Bank  of  England,  but  not  under  their  com-' 
momeaP^  Consequently  his  employment  was  evidenced  by 
writing,  if  it  was  necessary;  and  the  negative  finding  that  it 
was  not  ui^der  their  common  seal,  strengthens  the  presump- 
tion that  it  was  in  writing.    Peere  Williams  has  reported 
his  argument,  and  would  certainly  have  taken  tins  objection, 
had  the  case  afforded  it.    I  consider  the  appointment  of 
Adams,  then,  as  having  been  made  in  writing,  though  not 
under  seal. 

Mr.  FonUanqw  says,  (vol.  1.  p.  S96.  note  o,)  <<  And  the 
agreement  of  the  major  part  of  the  corporation,  bbing  en- 
tered in  the  corporation,  books*  though  not  under  the  corpo- 
rate seal,  will  be  decreed  in  equity.''  The  inference  is 
strong  that  it  will  not  be  decreed  unless  it  be  entered  on  the 
corporation  books.  Consequently,  unless  it  be  so  entered, 
it  is  not  an  agreement,  for  every  lawful  agreement  which  is 
in  itself  equitable,  will  be  decreed  in  equity. 

In  the  Mmfor  of  Thttford^s  case,  (1  Salk.  192.)  Lord 
Holt  said,  that  though  a  corporation  cannot  do  an  act  in 
pais  without  their  comnnon  seal,  they  may  do  an  act 
on  record,  and  that  is  the  case  with  the  city  of  London, 
which  makes  an  attorney  in  Court  annually  by  warrant : 
and  the  reason  is,  they  are  estopped  by  the  record. 
Upon  the  same  principle,  a  return  to  a  mandamus  is 
good,  though  not  under  the  common  seal.  In  these  excep- 
tions to  the  general  rule,  the  substitute  for  the  common  seal 
roust  be  writing ;  and  the  exceptions  are  stated  in  terms 
which  exclude  every  idea  that  the  act  can  be  evidenced 
otherwise 
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1837.  Yarhorough  ▼•  J%e  Bank  of  England,  (16  East^  6.)  was 

v^^^/^w/  an  action  of  trover  and  conversion,  in  which,  after  verdict 
^"u  %  ^*  ^^'  ^^  plaintiff,  it  was  moved  in  arrest  of  judgment,  that  the 
T.  '  action  would  not  lie,  because  a  corporation  was  incapable  of 
Dandridge.  committing  a  tort.  The  action  was  sustained;  and  Lord 
Ellenborough,  in  delivering  the  opinion  of  the  Court,  said, 
that  a  corporation  can  act  only  through  the  instrumentality 
of  others ;  and  wherever  they  can  act,  or  order  any  act  to 
be  done  on  their  behalf,  which,  as  by  their  common  seal 
they  may  do,  they  are  liable  to  the  consequences  of  such 
acts.  ^*  A  corporation  cannot  be  aiding  to  a  trespass,  nor 
give  a  warrant  for  a  trespass,  without  writing."  His^lord- 
slup.  cited  several  old  cases,  showing  the  incompetency  of  a 
corporation  to  act  in  important  matters  otherwise  than  by 
deed ;  and  added,  ^*  But  many  little  things  require  no  spe- 
cial  command,  as  to  chase  cattle  out  of  their  land.  Th  >se 
things  are  incident  to  the  appointment."  Several  cases  tre 
put,  in  which  a  corporation  may  be  liable  for  a  trespass ;  but 
they  are  all  consistent  with  his  first  proposition,  that  the  lia- 
I^ility  of  a  corporation  must  be  founded  on  writing.  ^'  If,"  he 
says,  '^  the  mayor  and  commonalty  disseise  me,  and  I  release 
to  30  or  200  of  the  commonalty,  this  will  not  save  the  cor- 
poration4  and  the  reason  is,  because  the  disseisin  is  in  their 
corporate  character,  and  the  release  to  individuals."  So 
in  trespass  against  the  mayor  and  commonalty  of  York, 
they  cannot  justify  under  a  right  of  the  inhabitants  to  com- 
mon, because  the  right  in  natural  persons  gave  no  right 
to  a  corporation.  Nor  could  the  corporation  give  a  warrant 
without  writing,  to  commit  a  trespass.  The  foundation  of 
this  action  is,  was  the  authority  in  writing  given  by  the  cor- 
poration ?  It  stands  on  the  same  principle  with  the  action  of 
assumpsit  made  by  an  agent  acting  under  a  written  power. 
The  idea  that  their  seal  was  indispensable  to  the  validity  of 
all  corporate  acts,  which  is  laid  down  in  such  strong  terms 
by  Blackstone,  and  by  others,  on  whom  he  relied,  probably 
grew  out  of  the  state  of  the  times  in  which  it  originated ; 
seals  were  then  more  frequent  and  better  known  than  signa- 
tures. An  instrument  was  much  more  certainly  authenti- 
cated by  the  seal,  than  by  the  name  of  the  maker.  This 
circumstance  would  bring  seals  into  common  use;  and  a? 
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every  corporation  possessed  a  seal  of  extensive  notoriety,      1827. 
and  any  other  mode  of  authenticatii^  its  acts  would,  in  those  v^^sr^p' 
simple  times,  be  attended  with  difficulties  and  perplexities,  ^^^^  gj  **** 
it  is  not  matter  of  surprise  that  this  rule  should  prevail.    As         t. 
writing  has  become  more  common,  and  seals  are  less  dis-  Daodridgc* 
tinguisbable  from  each  other,  the  good  sense  of  mankind 
gradually  receives  the  writing  without  the  seal,  in  all  the 
less  formal  and  less  important  transactions  of  the  corporate 
body.    All  the  reasons  derived  from  the  corporate  charac- 
ter, which  have  been  assigned  for  requiring  the  seal,  are  sa- 
tisfied by  the  writing  without  it. 

The  English  cases  on  this  subject  are  very  well  summed 
up  by  Mr.  i^J,  (p.  259.)  The  result  of  the  whole  appears 
to  be,  that  in  England  the  general  rule  is,  that  a  corporation 
acts  and  speaks  by  its  common  seal,  at  least  so  far  as  re^ 
spects  the  appointment  oi  officers,  whose  duties  and  powers 
are  important.  In  those  transactions,  where  the  use  of  the 
seal  would  be  unnecessary,  and  extremely  inconvenient,  it 
is  frequently  dispensed  with ;  but  in  all  of  them,  I  think, 
writing  is  indispensable.  In  almost  every  case  which  1  can 
imagine,  tlicre  ought  to  be,  and  is,  a  record  in  the  corpora- 
tion books.  With  respect  to  the  necessity  of  a  seal,  the 
difference  is  certainly  great  between  ancient  and  modern 
limes ;  and  between  corporations,  whose  principal  transac- 
tions respected  land,  and  those  which  are  commercial  in 
their  character.  This  distinction  may,  and  ought  to  in- 
fluence the  use  of  the  s^al,  but  not  the  use  of  writing. 
The  inability  of  a  corporation  a^regate  to  speak  or  act 
otherwise  tlian  by  writing,  is  constitutional,  and  must  be 
immutable,  unless  it  be  endowed  by  the  legislature  with 
other  qualities  than  belong  to  the  corporate  character. 
The  English  cases,  so  far  as  I  have  had  an  opportunity  oi' 
examining  them,  concur  in  the  principle,  that  a  corporation 
aggregate  can  act  only  by  writing.  A  case  from  4  Bamw.  <(* 
Cresw.  has  been  cited  at  the  bar,  and  undoubtedly  deserves 
attention.  I  regret  that  it  has  Jiot  been  in  my  power  to  ex- 
amine it  As  far,  however,  as  I  could  judge  of  it  from  the 
statement  made  at  the  bar,  I  did  not  think  that  it  bad  over 
turned  what  appears  to  me  to  be  the  settled  law  of  Kngl^d 
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1827.  ^  ^''1  ^^^  inquire  whether  the  decisions  of  this  Court 

v^'V^^w/  varj  in  principle  from  those  of  England. 
^*°U.S  ^^     **^  ^Amory  v,  TAc  Prmidtnct  Insurance  Company j 
Y.         (2  CroncA,  137.)  was  an  action  on  a  policy  of  insurance, 
Dandridge.  which  the  defendants  contended  had  been  vacated  by  a  sub- 
sequentagreement;  and  the  validity  of  this  agreement  con- 
stituted the  sole  question  in  the  cause. 

The  plaintiffs  had  proposed  terms  for  vacating  the  poli- 
cy, and  some  communications  had  taken  place  through 
Brown  &  Ives,  their  correspondents,  which  showed  a  mis- 
understanding between  the  parties,  and  that  mutual  propo- 
sitions had  been  mistaken  by  the  plaintiffs  for  an  acceptance 
of  the  terms  they  had  proposed.  This  produced  a  letter 
from  the  plaintiffs,  of  the  Sd  of  September,  1800,  which 
was  understood  by  the  defendants,  and  was  considered 
by  the  Court,  as  amounting  to  a  renewal  of  propositions 
for  vacating  the  policy.  The  secretary  of  the  company 
delivered  to  Brown  &  Ives,  on  the  6th  of  September,  the 
following  note : 

"  Sept.  6th,  1800. 

^'  As  there  appears  to  have  been  a  misunderstanding  in 
the  business  as  it  respects  the  first  propositions  of  the  com- 
pany, the  directors  are  willing  to  accede  to  Messrs.  Head  L 
Amory's  proposition,  (viz.)  to  settle  the  policy  on  die  mer- 
chandise at  25  per  cent.,  although  it  wastheir  intention  and 
expectation  to  have  both  policies  included  in  the  settlement. 
Messrs.  Head  &  Amory  will  please  to  forward  the  policy^ 
and  have  it  annulled  immediately.  Premium  due  12 — 15 
September. 

"  You  will  please  to  govern  yourself  accordingly,  and 
wc  will  attend  to  your  wishes.'' 

This  paper  was  in  the  handwriting  of  the  secretary,  bu^ 
without  signature. 

Testimony  was  given  at  the  trial  to  show  the  usage  of  the 
insurance  companies,  to  consider  an  agreement  to  do  an  act 
as  equivalent  to  the  performance  of  the  act 

This  paper  was  forwarded  by  Brown  &  Ives,  on  the  9th 
of  September,  to  the  house  of  Head  &  Amory,  in  Boston, 
and  its  receipt  was  acknowledged  by  their  clerks  on  the 
l^h.  lliey  being  at  the  time  absent.     On  the  17(h  of  Sep 
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tember,  tfie  plaioiifis  wrote  to  Brown  &  Ives,  imoriiuug      I827« 
them  that,  previous  to  their  seeing  the  letter  of  the  9th,  in-  •.^^v-^^ 
telligence  was  received  of  tfie  capture  of  the  vessel,  which      u.  8. 
would,  of  course,  prevent  anj  fiirther  negotiation  on  the        r. 
subject  Dandridge* 

The  Circuit  Court  determined  that  the  agreement  to  va- 
cate the  policy  was  complete;  and  the  jury  found  for  the 
defendants.  The  judgment  was  brought  before  this  Court, 
and  was  reversed;  because  this  informal  paper  did  not 
amount  to  an  acceptance  of  the  terms  proposed  by  the 
plaintifls.  The  act  incorporating  the  company,  enacted, 
^^  that  policies  of  insurance,  and  other  instruments,  made 
and  signed  by  the  president  of  the  said  company,  or  any 
other  officer  thereof,  according  to  the  ordinances,  by- 
laws,^' &c.  *^  shall  be  good  and  efiectual,''  Sic.  The  Court 
considered  the  company  as  the  mere  creature  of  the  incor- 
porating act,  and  as  being  capable  of  exerting  its  faculties 
only  in  the  manner  which  the  act  authorizes.  This  paper, 
not  being  executed  in  the  form  prescribed  by  law,  could  not 
be  considered  as  the  act  of  the  company. 

On  the  testimony  of  the  witness  concerning  usage,  the 
Court  observed,  that  ^'  if  he  was  to  be  understood  as  stating 
that  an  assent  to  the  formation  or  dissolution  of  a  policy, 
if  manifested  accordinc;  to  the  forms  required  by  law,  is 
as  binding  as  the  performance  of  the  act  agreed  to  be  done, 
it  is  probable  that  the  practice  he  alludes  to  is  correct. 
But  if  he  means  to  say  that  this  assent  may  bye  manifested 
by  parol,  the  practice  cannot  receive  the  sanction  of  this 
Court.  It  would  be  to  dispense  with  the  formalities  re- 
quired by  law  for  valuable  purposes,  and  to  enable  these 
artificial  bodies  to  act  and  to  contract,  in  a  manner  essen- 
tially different  from  that  prescribed  for  them  by  th6  legis- 
lature." 

^'  An  individual,"  the  Court  added,  ^'  has  an  original  ca- 
pacity to  contract  and  bind  himself  in  such  manner  as  he 
pleases."  ^*  He  who  acts  by  another,  nets  by  himself.  He  who 
authorizes  another  to  make  a  writing  for  him,  makes  it  him- 
self; but  with  these  bodies,  which'  have  only  a  legal  existence, 
ilis  otherwise.  The  act  of  incorporation  is.  to  thcm<  an  etia- 
Wing  act.     It  gives  Ihem  all  the  power  lljey  possess.    It 
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td27.      enables  fhem  to  contract;  and  when  it  prescribes  to  them 
^^^/"^  a  mode  of  contracting,  they  must  observe  that  mode,  or  the 
t^  S^^^  instrument  no  more  creates  a  contract  than  if  the  body  hud 
T.         never  been  incorporated.  '^ 
Bandridge.       The  Coart  considered  the  note  of  the  6th  of  September 
^'  as  a  mere  informal  paper,  which  might  perhaps  amount  to 
notice  of  an  act,  if  such  act  was  really  performed,  but  which 
is  not  in  itself  an  act  of  any  legal  obligation  on  the  com- 
pany.    That  if  the  proposition  contained  in  the  letter  of 
the  3d  of  September,  had  been  regularly  accepted,  this 
llote  might  possibly  have  been  considered  as  notice  of  that 
acceptance,  but  is  not  in  itself  an  acceptance.^' 

I  have  gone  the  mere  fully  into  this  case,  because,  both 
the  decision  itself,  and  the  reasoning  by  which  it  is  support- 
ed, appear  to  me  to  apply  throughout  to  the  case  now  before 
the  Court* 

This  subject  came  on  to  be  again  considered  in  7%e  Bank 
cf  Coliunbia  v.  Patterson^s  JldminiitraiorSf  (7  Cranchj  399.) 
That  was  an  action  of  assumpsit  brought  by  Patterson's  ad- 
ministrators for  work  and  labour  done  by  their  intestate  for 
the  bank.  It  was  founded  on  an  agreement  iif  writing  be- 
tween Patterson  and  ^'  a  duly  au&orized  committee  of  the 
directors  of  the  bank,"  in  their  own  names.  Judgment  was 
given  in  favour  of  the  administrators,  upon  which  the  cause 
.was  brought  by  a  writ  of  error  into' this  Court ;  and,  among 
other  objections  to  theproceedings  below,  it  was  contended, 
that  a  corporation  aggr^te  could  not  promise  otherwise 
than  under  its  seal. 

In  considering  this  objection,  the  Court  did  not  con- 
trovert the  ancient  rule.  But  this  rule,  if  it  ever  existed 
to  the  extent  claimed  by  the  plaintiffs  in  error,  had  been 
relaxed ;  and  it  seems  at  length  to  have  been  establish- 
ed, thpt  though  corporations  could  not  contract^  directly, 
except  under  their  corporate  seal,  yet  they  might,  by  mere 
vote,  or  other  corporate  act,  not  under  their  corporate 
seal,  appoint  an  agent,  whose  acts  and  contracts,  within  the 
scope  of  his  authority,  would  be  binding  on  the  corporation. 
It  being  conceded  that  the  committee  were  authorized  to 
make  agreements,  there  could  be  no  doubt  that  a  contract 
made  by  them  in  the  name  of  the  corporation,  would  be 
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binding  on  tfie  corporation.    But  as  this  promise  is  made  in      I837. 
their  own  names,  if  the  principle  stopped  here,  the  remedy  s.^^^^^^ 
would  be  only  against  the  committee.  ^^"^  ^  ^^' 

The  Court  proceeds  to  consider  it  as  a  sound  rule  of  law,        V. ' 
that  wherever  a  corporation  is  acting  within  the  scope  of  Dandridge. 
the  legitimate  purposes  of  its  institution,  all  parol  contracts 
made  by  its  authorized  agents  are  express  promises  of  the 
corporation. 

In  applying  this,  rule  of  law  to  the  case  then  under  consi* 
deration,  the  Court  reviewed  the  evidence  from  which  the 
jury  might  legally  infer,  ^^  that  the  corporation  had  adopted 
the  contracts  of  the  committee,  and  had  voted  to  pay  the 
whole  sum  which  should  become  due  under  the  contracts, 
and  that  the  plaintiffs'  intestate  had  accepted  the  engage- 
ment." 

The  Bank  of  Columbia  v.  Pat^erson^s  Admniistratorsy  dif- 
fered from  the  case  of  the  Providence  Insurance  Company 
v«  Head  ^Amory^  in  two  essential  circumstances.  The 
contract  which  was  sustained  against  the  bank  was  mad^ 
through  the  instrumentality  of  a  legally  constituted  agent ; 
that  which  the  insurance  company  attempted  to  set  up,  pur* 
ported  to  be  a  direct  contract  between  the  company  and 
the  plaintiffs  in  the  cause.  In  the  case  of  Tht  Bank  of 
Columbiajthe  Court  said,  ^'  At  length  it  seems  to  have  been 
established,  that  though  they  (corporations)  could  not  con- 
tract directly,  except  under  their  corporate  seal,  yet  they 
might,  by  mere  vote,  or  other  corporate  act,  not  under  their 
corporate  seal,  appoint  an  agent,  whose  acts  and  contracts, 
within  the  scope  of  his  authority,  would  be  binding  on  the 
corporation.'' 

The  obligation  on  which  this  suit  was  instituted,  if  it  be 
an  obligation,  purports  to  be  a  direct  contract  between  the 
bank  and  the  individuals  who  signed  the  instrument.  It  is 
not  allied  thajt  any  agent  was  authorized  to  act  for  the 
bank. 

Another  very  essential  difference  between  the  two  cases 
cited  from  Cranch  is  this :  In  that  of  the  Providenee  huu- 
ranee  Contpany^  the  corporation  attempted  to  set  up  an 
agreement,  which,  if  it  existed,  was  in  its  own  possession. 
It  claimed  to  imply  that  an  act  had  been  performed  by  it- 
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I3^>jr^      sell*,  the  evidence  of  which  was  in  its  own  possessiooi  and 

'^^^/^^  might  be  produced.    The  Court  disallowed  this  implica- 

Bank  of  the  tjoo. 
U.  8.        "*'■*• 

V.  '  In  the  case  of  The  Bank  of  Columbia^  as  in  that  of  the 

Dandridge.  insurance  company,  the  act  to  be  implied  was  an  act  per- 
formed by  the  corporation  in  its  own  office,  without  wit* 
nesses,  the  evidence  of  which  remained  in  its  own  posses- 
sion ;  but  it  was  set  up  against,  not  by  the  corporation.  The 
Court  was  not  of  opinion  that  the  suit  could  be  maintained 
without  the  existence  of  this  act*  No  such  idea  is  indi* 
cated.  On  the  contrary,  the  language  of  the  opinion  shows 
very  clearly  that  the  act  was  necessary.  If,  in  order  to 
charge  the  bank,  it  was  necessary  that  the  corporation 
should  have  *'  adopted  the  contracts  of  the  committee,'' 
and  should  have  ^^  voted  to  pay  the  whole  sum  which  should 
become  due  under  the  contracts.''  The  Court  enumerates 
circumstances  which  were  deemed  sufficient  to  justify  a  jury 
in  implying  against  the  corporation  that  the  bank  had  per- 
formed these  acts. 

In  the  case  at  bar,  the  suit  is  brought  by  the  corporation, 
and  the  corporation  asks  the  Court  to  imply  that  it  has  per- 
formed those  acts  which  are  necessary  to  the  validity  of  the 
bond  on  which  it  sues,  although  the  evidence  of  its  having 
performed  them  is  in  its  own  possetssion. 

FUckner  v.  The  Bank  of  the  United  States,  (8  Wheat.  Rtp. 
338.)  was  a  writ  of  error  to  a  judgment  given  by  the  Court 
of  the  United  States  for  the  District  of  Louisiana,  in  favour 
of  the  bank,  in  a  suit  instituted  against  Fleckner  on  a  note 
given  by  him,  and  endorsed  to  the  Bank  of  the  United 
States  by  the  President,  Directors  and  Company  of  the 
Planters'  Bank  of  New-Orleans,  through  their  cashier,  as 
their  agent.  One  of  the  errors  alleged  in  the  proceeding? 
of  the  Court  below  was,  that  the  cashier  of  the  Planters' 
Bank  had  no  authority  to  make  the  transfer.  The  authority 
was  given  by  a  vote  of  the  board  of  directors  to  the  presi- 
dent and  cashier,  and  the  act  itself  was  afterwards  affirmed 
by  an  instrument  of  writing  unH.cr  the  corporate  seal.  It 
was  contended  that  the  original  vote,  empowering  the  pre- 
sident and  cashier  to  perform  the  act,  ought  to  have  been  a 
power  under  the  corporate^seal.     In  noticing  this  objectioni 
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the  GoQit  Mid,  **  Whatever  may  be  the  original  corr^tneM      \^27. 
of  this  dnctrine  as  applied  to  corporations  existing  by  the  n^^^iT^ 
common  law,  in  respect  even  to  which  it  has  been  certainly       y/J 
broken  in  upon  in  modem  times,  it  has  no  application  to         t. 
corporations  created  by  i»tatute,  whose  charters  contemplate  I>«idrid|e. 
the  business  of  the  corporatioo  to  be  transacted  exclusively 
by  a  special  body  or  board  of  directors*     And  the  acts  of 
sach  body  or  board,  evidenced  by  a  written  vote,  are  as 
completely  bindii^  upon  the  corporation,  and  as  complete 
authority  to  their  agents,  as  the  most  p.  jiemn  acts  under  the 
corporate  seal*'' 

The  Court  then  proceeded,  in  a  very  elaborate  and  well 
digested  opinion  to  maintain  that  the  endorsement  was 
with**  «.uc  official  duty  of  the  cashier,  that  it  was  within  the 
original  power  given  to  the  president  and  cashier,  and  that; 
were  this  otherwise,  it  was  sanctioned  by  tiie  concluding  act 
under  the  corporate  seaL  The  whole  of  this  case,  as  of 
the  two  preceding  cases,  turns  upon  the  idea,  that  a  writing, 
in  due  form,  on  the  part  of  the  corporation,  is  indispensable 
to  the  validity  of  its  contracts* 

According  to  the  decisions  of  fhe  Courts  of  England, 
then,  and  of  this  Court,  a  corporation,  unless  it  be  in  mat- 
ters to  which  the  maxim  de  minimis  non  curat  lex  applies, 
can  act  or  speak,  and,  of  course,  contract,  only  by  writing. 
This  principle,  which  seems  to  be  an  essential  ingredient  of 
its  very  being,  has  been  maintained  by  all  the  judges  who 
have  ever  discussed  the  subject.  Upon  this  principle,  and 
the  authority  of  these  cases,  1  have  supposed  that  a  corpo- 
fation  cannot  receive  and  assent  to  a  deed  of  any  descrip- 
tion, unless  this  assent  be  expressed  regularly  in  writing. 
It  ought  to  be  entered  on  the  books  of  the  corporation. 

The  counsel  for  the  plaintiiTs  in  terror  insist,  that  the 
proof  offered  in  the  Circuit  Court  was  sufficient  to  establish 
fhe  full  execution  of  the  bond ;  and  they  support  this  pro- 
position upon  principle,  upon  convenience,  upon  usage,  and 
upon  the  authority  of  cases  decided  in  the  different  States  of 
the  Union. 

It  is,  we  are  told,  a  general  rule,  that  acceptance  by  a 
corporation  is  a  fact  which  may  be  proved  before  a  jury, 
and  the  acceptance  of  a  new  charter  is  mentioned  to  illus^ 
trate  the  rale. 
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1 827.  Withoat  qaestion,  acceptance  is  a  fact,  and  is  to  be  proved 

^^p^^"^^  before  a  jury ;  but  the  inquiry  is,  by  what  evidence  may  it 
^"u  a.  ^*  '^  proved  ?  I  have  supposed  that  it  must  be  proved  by  tes- 
V.  timony  which  shows  that  the  corporation  has  acted  in  the 

Dandridge.  form  in  which  alone  it  is  capable  of  acting;  that  it  has  ex- 
pressed its  acceptance  in  the  mode  in  which  such  a  being  is 
capable  of  expressing  it.  1  receive  readily  the  case  put  of 
the  acceptance  of  a  new  charter  as  an  apt  illustration  of  the 
principle  we  are  investigating,  and  should  be  surprised,  in- 
deed, if  a  new  charter  were  to  be  accepted  without  a  vote 
of  acceptance  entered  upon  the  record.  The  case  cited 
from  1  Term  Rep.  575.  does  not  appear  to  me  to  sanction 
the  doctrine  it  is  adduced  to  support. 

We  are  told,  too,  that  there  was  never  a  time  when  a  cor- 
poration might  not  take  by  a  deed  poll.  But,  if  this  be  ad* 
mitted,  I  cannot  perceive  its  influence  on  the  case.  A  deed 
vpoll  is  in  writing,  and  there  is  the  same  necessity  that  its 
acceptance  should  be  evidenced  by  writing  as  if  it  were  au 
,  indenture.  The  general  assertion  which  we  find  in  all 
the  books,  that  a  corporation  can  take  only  by  deed,  that  is, 
as  1  understand  it,  that  the  act  of  taking  must  be  by  deed, 
applies  as  well  to  conveyances  by  deed  poll,  as  by  inden- 
ture. 

We  have  been  also  referred  to  a  time  anterior  to  writing, 
and  are  asked  how  corporations  then  acquired  property  ? 

We  have  no  knowledge  of  such  a  time.  Since  Europe 
was  subdued  and  civilized  by  the  arms  and  literature  of 
Rome,  the  science  of  writing,  though  rare,  has  never  been 
entirely  lost.  So  much  of  it  as  remained  was  found  most 
generally  in  corporate  bodies.  If  the  corporation  was  not 
entirely  ecclesiastical^  which  in  early  times  was  most  fre- 
quent, yet  there  can  be  little  reason  to  doubt  their  having, 
among  themselves,  or  being  able  to  command,  a  scribe.  Be 
this  as  it  may,  the  earliest  information  we  have  on  the  sub- 
ject tells  us  that  corporations  aggregate  could  only  take  or 
grant  by  deed,  under  their  corporate  seal.  Even  when 
land  passed  from  man  to  man  by  Kvery,  a  corporation  could 
not  so  grant  or  take.  Livery  could  not  be  made  by,  or  to, 
a  corporation  aggregate,  because  they  are  pecBonal  acts,  and 
it  is  an  impersonal  being.    These  acts  were  to  be  performed 
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fhroud^  the  agi^cy  of  aa  individual  baTin^  a  pow^  to  per*      ]  327, 
form  tbeip  under  th^  corpormie  aeal.  n.^t^v^^^ 

We  are  also  told,  that  the  tide  of  the  bank  to  the  ground  ®^^/^* 
purchased  lor  a  baplcing  house,  ^d  lo  fi)  mor^g^iges  taken        v. 
for  the  security  of  its  dehis^  miHi  he  put  in  bf^vard  by  the  D^^diidge. 
piinciple  which  I  have  en4eavoui«d  to  maintain^  4^  i^  i* 
pfiohaUe  ^ot  fa  single  xumvejance  will  stand  the  test  by 
which  the  d^ndant  }n  e^jrox  proposes  to  .try  its  Taiidity, 
and  that  the  usage  is,  to  jceceiye  a^d  depoujt  them  among  the 
papers  of  ttie  institution  without  .taking  B»f  notice  of  them 
on  it&  records. 

)  can  scarcely  suppose  it  possible'  that  so  loose  a  practice 
can  haye  prevailed.  I  can  scarcely  suppose  it  possible, 
that,  on  points  o(  such  vital  impottance,  and  of  such  rare 
occurrence,  the  plain  requisites  of  law  can  have  been  so 
entirely  disregarded.  Deeds  of  mortgage,  as  well  as  of 
ground  for  necessary  buildings,  are  conveyances  of  lands, 
and  if  any)  one  legal  proposition  is  laid  down  without  a  sin- 
gle  exception,  it  is  this,  that  a  corporation  aggregato  cannot 
take  lands  othenifis^  than  hy  deed.  To  me  it  would  appear 
very  incautious  to  take  such  conveyances  otherwise  than  as 
is  prescribed  in  the  books,  that  is,  by  appointing  an  attorney 
tinder  the  corporate  seal  to  receive  them;  but,  however 
this  may  be,  1  can  scarcely  suppose  it  possible,  that  an  act 
80  easily  performed  as  to  enter  their  assent  in  their  own 
books,  should  be  habitually  neglected*  That  the  current 
business  of  the  bank  should  sometimes  want  the  requisite 
fo^ns,  might  be  excused,  but  that  the  same  failure  should 
take  place  in  single  transactions,  Which  seldom  take  place, 
and  are  yet  of  great  importance,  seems  to  me  to  be  scarcely 
possible.  I  should  not  be  inclined  to  act  judicially  on  the 
presumption  that  the  fact  exists.  If  it  does,  the  mischief 
may  be  corrected  by  correcting  the  practice. 

The  counsel  for  the  plaintiff  rely  very  much  on  the  cases 
which  have  been  decided  in  the  States  of  Pennsylvania, 
New- York,  and  Massachusetts. 

In  the  case  mentioned  at  the  b^r,  from  Pennsylvania,  a 
demurrer  was  fiUid  to  a  plea  in  bar  of  the  action  on  a  cashier^s 
bond,  which  brought  up  the  very  question  in  consideration 
befoYe  this  Court.    The  aigument  was  opened  )>y  the.coun* 

Voi.Xn.  14 
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1897.      ^'  ^^^  ^^^  plaintiff,  but  be  stopped  in  the  midst  of  it,  and 
\^^»v^^^  withdrew  his  demurrer  without  submitting  the  point  to  the 

J,  *  The  cases  in  New- York  have  not,  I  think,  gone  farther 

I>andridge.  than  The  Bank  of  Columbia  v.  PaltenonPi  Administrators. 
Those  of  Massachusetts  havot  I  admit,  oone  the  full  length 
for  which  the  plaintifll  contend,  and  the  point  is  probably 
settled  in  that  State*  It  would  be  presumptuous  in  me  to 
place  mj  understanding  of  those  decisions  in  opposition  to 
that  of  professional  gentlemen  from  that  State^  but  to  me  it 
seems,  that  even  there  the  doctrine  has  not  been  uniformly 
maintained.  Bigtlcm^s  Digest  of  Massachusetts  cases  con- 
tains this  passage :  '*  Aggregate  corporations  cannot  make  a 
parol  contract,  unless  by  the  intervention  of  some  agent  or 
attorney -duly  authorized  by  a  corporate  vote  to  contract  on 
their  part,  because  there  is  no  other  way  in  which  they  can 
express  their  assent.^'  He  cites  7  Mass.  Rep.  109.  in  which 
Chief  Justice  Parsons  said,  '^  We  cannot  admit  that  a' cor- 
poration can  make  a  parol  contract  unless  by  the  interven- 
tion of  some  agent  or  attorney  duly  authorized  to  contract 
on  their  part.'' 

In  the  Essex  TSimpike  Company  v.  ColUnsj  (8  Mass.  Rep. 
292.)  the  Court  said,  ^*  Aggregate  corporations  cannot  con- 
tract without  vote,  because  there  is  no  other  way  in  which 
they  can  express  their  assent.'' 

In  the  case  of  Hayden  v.  The  Middlesex  Turnpike  Corpo* 
ration^  (10  Mass.  Rep.  397.)  the  work  for  which  the  action 
was  brought  was  performed  on  the  road.  The  committee 
appointed  to  contract  for;  and  superintend  it,  was  frequently 
present  while  it  was  going  on,  and  directed  the  workmen. 
Other  directors  were  also  present,  and  one  of  them  swore 
that  he  supposed  the  work  to  be  going  on  by  order  of  the 
directors.  But  the  Contract  was  not  in  exact  conibrmity 
with  the  written  authority  undeMrhich  the  committee' acted. 
A  verdict  taken  for  the  plaintiff,  subject  to  the  opinion  of 
the  Court,  was  set  aside,  and  the  Court  said,  "  No  individu- 
al member  can  represent  the  corporation  in  their  aggr^te 
capacity,  but  in  consequence  of  their  consent.  The  requi- 
site evidence  of  this,  at  common  law,  was  a  deed  under  the 
9csA  of  the  corporation.    A^regate  comorations,  establish- 
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od  bj  statute,  are  not  restricted  to  that  formality*    Tbey      1897. 
have  power  given  fbem  to  order  their  afiairi,  and  to  appoint  v««0*v^^/ 
ahd  employ  agents  by  votes,  or  in  such  other  manner  as  the  ^^  ^  ^* 
corporation  may  by  their  by-laws  appoint."    Again :  *'  Nor        \, ' 
can  a  parol  declaration,  made  to  the  corporators  at  a  corpo-  Dsndridg^ 
rate  meeting,  by  any  individual,  amount  to  a  contract  between 
such  individual  and  the  corporation." 

In  The  Proprietori  of  the  Canal  Bridge  v.  Gordanj 
(1  Pick.  Rep.  297.)  the  Court  decided,  that  a  corporation 
could  be  bound  without  a  vote,  by  implication  from  corpo* 
rate  acts.  This,  however,  was  in  a  suit  brought  against  a 
corporation,  and  attended  with  circumstances  extremely 
well  calculated  to  strengthen  every  presumption  against 
them.  The  corporation  might  have  passed  the  vote,  though 
it  was  not  in  the  power  of  the  plaintiff  to  produce  it,  and 
their  acts  afforded  the  strongest  probability  in  favour  of  the 
implication  that  they  had  passed  it*  1  should  not  consider 
this  case  as  conclusive  evidence  that  the  same  Court  would 
have  drawn  the  same  inference  from  the  same  circum* 
stances,  in  a  case  in  which  the  corporation  was  plaintiff. 
But,  in  the  case  of  The  Inhabitants  of  the  First  Parish  ii^ 
Sutton  V.  Co/e,  the  corporation  was  plaintiff,  and  the  validity 
of  an  entry  into  land  was  one  of  the  points  made  in  the 
cause*  The  corporation  had  appointed  two  agents  for  the 
purpose,  but  the  entry  was  made  by  one  only.  This  entry 
was  held  to  be  maj^e  not  in  pursuance  of  tlie  authority^  but 
it  was  also  held,  that  the  action  brought  by  the  corporation 
was  a  ratification  of  the  entry.  This  1  admit  to  be. a  deci- 
sion  expressly  in  point.  But,  thinking  it  a  case  in  opposi- 
tion to  the  whole  course  of  decisions  in  England,  as  well  as 
in  this  Court,  and  not  supported  by  decisions  in  other 
States,  or  by  a  long  course  of  decisions  even  in  the  State  of 
Massachusetts,  I  should  not,  perhaps,  highly  respectable  as 
it  undoubtedly  is,  and  as  1  certainly  think  it,  have  felt 
myself  warranted  in  yielding  to  it,  had  it  even  been  known 
tome. 

It  has  been  contended,  that  the  act  of  Congress  incorpo- 
rating the  bank,  dpes  not,  in  terms,  require  that  it  shall  keep 
a  record  of  its  proceedings ;  'and  from  tbti  omission,  it  has 
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I  g27.      b^n  inferred,  that  a  record  is  unnecesaaiy.   I  cannot  assent 
v^^^v^to/  to  the  correctness  of  this  inference. 
^^n  s^  ^^^     ^^^^  ^  ^^%  ^  created  without  the  organs  of  speech, 
y,         and  endowed  only  with  the  faculty  of  communicating  its 
Dandridge.  will  by  writing,  we  need  not  look  in  the  laws  given  by  its 
creator,  for  a  prohibition  to  speak,  or  a  mandate  to  write* 
These  are  organic  laws  which  it  is  compelled  t6  observe. 
If  we  find,  in  the  act  of  its  creation,  an  enumeration  of  du- 
ties and  powers  which  are  to  bie  performed  and  exercised  by 
writing,  it  is  evidence  that  the  creator  considered  it  as  cer« 
tain  that  the  creature  would  write,  and  that  the  evidence  of 
its  conformity  to  the  will  of  the  creator  would  be  found  in 
writing*     It  is  equivalent  to  a  declaration  that  it  shall  act  by 
writing. 

Let  the  charter  be  examined  with  this  principle  in  our 
minds. 

The  8th  section  empowers  the  stockholders  to  choose  di- 
rectors  for  the  management  of  their  affairs,  but  does  not  re- 
quire that  the  election  shall  be  evidenced  by  writing.  Is  it 
to  be  believed,  that  Congr^ess  could  have  intended  that  an 
act,  on*  which  all  the  operations  of  the  corporation  de- 
pended, which  might  be  controverted  in  every  action  it 
•should  institute,  might  rest  upon  the  uncertain,  and,  perhaps, 
contradictory  recollection  of  the  individuals  who  were  pre- 
sent. 

The  fairness  of  an  election  may  be  contested ;  the  ooode 
of  voting  is  prescribed  by  law.  Can  it  be  that  Congress 
supposed  no  provision  was  made  which  secured  written  tes- 
timony, by  which  such  contests  might  be  tried  ? 

The  directors  are  to  elect  one  of  their  body  as  president; 
is  no  record  to  be  kept  of  this  election  ?  Can  we  presume 
so  much  carelessness  in  Congress,  as  to  suppose  it  possible 
that  matters  of  such  consequence  should  be  left  to  the  loose 
proof  which  the  memory  of  individuals  might  furnish  ?  The 
act  prescribes  the  notice  which  shall  be  given  of  the  time 
and  place  of  holding  the  election  ;  and  adds,  ^^  it  shall  be 
lawful  for  such  election  to  be  then  and  there  roade.^^  The 
legality  of  the  election  depends  on  time  and  place.  Did 
Congress  mean  that  these  facts  should  rest  <m  memory  ? 

The  10th  section  empowers  the  directors,  for  the  time  be- 
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is^  to  appoint  officers,  and  to  allow  them  a  compeosatioA ;      I837. 
and  to  exercise  such  otber  powers  lor  the  well  goTemiog  of  i«^v^^ 
tfie  officers  of  the  corporation,  as  shall  be  prescribed  by  its  ^^^  ^  *^ 
laws.    May  all  these  acts  be  found  only  in  the  ftail  memory        V.  * 
of  individuals  ?  DandridBt. 

The  4th  rule  of  the  fundamental  articles  provides,  fliat 
not  less  than  seven  directors^  of  whom  the  president,  or 
some  person  deputed  by  him,  shall  be  one,  shall  constitute 
a  board  for  the  transaction  of  business;  but  there  is  no 
clause  in  the  charter  requiring  a  board.  Can  it  be  pre- 
tended, that  not  less  than  seven  directors  may  make  a  board, 
and  yet,  that  the  directors  may  act  without  being  assembled 
as  a  board  ?  Congress  hias  not  thought  it  necessary  to  for- 
bid their  acting  otherwise  than  as  a  board, ^because  the  whole 
law  of  corporations  forbids  it. 

In  the  event  of  making  unlawful  loans,  the  directors  ave 
made  personally  reisponsible ;  but  those  are  exempted  who 
werei  absent,  or  who  dissected  from  the  resolution  or  act 
whereby  the  same  was  so  contracted  or  created. 

No  clause  in  the  charter  directs  that  loans  shall  be  created 
only  by  writing.  The  bond  of  the  debtor  may  be  said  to  be 
sufiicient.  Yet  this  clause  is  obviously  drawn  in  the  idea, 
that  all  the  proceedings  on  the  subject  would  necessarily  be 
in  writing.  The  absentees  and  dissentients  are  excused. 
How  is  this  absence  or  dissent  to  be  proved  ?  Is  it  to  de- 
pend on  vague  and  uncertain  memory  ? 

The  same  observations  apply  to  the  limitations  and  re- 
strictions which  are  found  in  the  9th  and  10th  rules  of  the 
fundamental  articles. 

The  1 3th  rule  declares,  that  semi-annual  dividends  shall 
be  made,  but  does  not  direct  that  they  shall  be  declared  in 
writing.  May  the  bank  so  manage  its  affairs,  that  no  trace 
of  these  dividends  shall  be  found  on  \i$  books  ? 

The  16tb  rule  declares,  that  no  stockholder,  unless  he  be 
a  citizen  of  the  United  States,  shall  vote  in  the  choice  of 
directors,  but  does  not  direct  that  written  lists  shall  be  taken. 
May  they  be  dispensed  with  ?  Is  the  question  who  has  vo- 
ted to  depend  on  recollection  solely  ? 

The  23d  section  subjects  the  books  of  the  corporation  to 
the  inspection  of  a  committee  of  either  house  of  Congress 
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I  US?*  ^^^  ^^  *'  >^  clause  id  the  charter  which  directs  the  cor- 
>^p^S/^^  poration  to  ktep  aoj  bootoi.  May  this  be  set  up  as  ao  ex- 
mak  of  tfae  euse  for  not  opeoiog  books  coutainiDg  their  transactions  for 

T.  tkr  inspection  of  a  committee  of  Congress? 
'^•'•^'^•»  How  are  we  to  account  for  all  these  strange  omissions? 
{ttrange  and  unaccountable  Chey  would  certainly  be,  on  any 
dther  hypothesis,  than  that  the  law  of  its  being,  required  that 
it  should  speak  and  act  by  writing.  Aware  of  this,  Congress 
did  not  deem  it  necessary  to  enjoin  upoti  it,  that  it  should 
act  in  the  only  mode  in  which  its  organs  enabled  it  to  act, 
and  that  it  should  abstain  from  what  its  oigans  did  not  enable 
it  to  do. 

It  may  be  said,  that  although  certain  things  ouglit  to  ap- 
pear in  writing,  it  is  not  necessary  that  all  the  transactions  of 
a  bank  shouM  so  appear ;  and  the  assent  of  the  directors  to 
flie  bonds  given  by  their  cashiers,  need  not  appear.  Such 
grave  acts  or  omissions  as  may  justify  the  suing  out  a  icire 
faeiatj  to  vacate  the  charter,  ought  to  be  evidenced  by  their 
records;  but  such  unimportant  acts  as  taking  bonds  from 
their  oftcers,  need  not  api^ear.    These  may  be  interred. 

I  db  not  concur  in  this  proposition.  I  neither  admit  tfie 
diatinction  which  has  been  alleged,  nor  do  I  admit  that 
ttie  bond  of  a  cashier  .is  to  be  classed  with  unimportant 
transactions.  Congress  has  not  prescribed  the  intrinsic  im* 
portance  which  shall  entitle  any  transaction  of  a  bank  to  a 
place  on  its  record,  but  has  legislated  on  the  idea  that  a  re- 
cord of  its  proceedings  will  be  kept.  And  if  such  a  di^ 
tinction  could  be  found,  the  bonds  of  officers,  intrusted 
with  all  ttie  money  of  the  bank,  «re  among  the  most  inter* 
esting  of  its  duties.  Congress  has  manifes'ted  this  opinion, 
by  enacting,  that  ^'  Each  cashier  or  treasurer,  before  he 
enters  upon  the  duties  of  his  office,  shall  be  required  to  give 
bond,  with  two  or  more  sureties,  to  the  satisikction  of  the 
directors,  in  a  sum  not  less  than  50,000  dollars,  witti  a  con- 
dition for  his  good  behaviour,  and  the  fjMthfuI  performance 
of  his  duties  to  the  corporation.^' 

Congress,  then,  considered  the  bonds  to  be  given  by  tiie 
cashiers  as  a  subject  of  real  importance ;  and  Congress  was 
right  in  this  opinion.  It  requires  very  little  knowledge  of 
the  interior  of  banks,  to  know  that  the  interests  of  the  stock- 
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holden  are  committed,  to  a  Terj  great  extent,  to  theie  and      1 937, 
other  officers.     It  was,  and  ou^t  to  have  been,  ttie  inten-  \^^^r^^ 
tion  of  Conij$re88  to  secure  the  government  which  took  a  ^^^^^® 
deep  interest  in  this  institution,  and  to  secure  individuals,         j. 
who  embarked  their  fortunes  in  it,  on  fiie  faith  of  govern-  Dandridge. 
ment,  as  far  as  possible,  from  the  iftifl-practices  of  its  officers. 
One  of  the  means  emplojred  for  this  jfurpope  is  the  bond  re- 
quired firomibMasHier.    Are  the  directors  at  liberty  to  dis- 
pense with  this  r^uisition?    1  think  the)  are  not. 

ShouMNiconflnittee  of  Congress,  on  inspecting  ttie  books 
of  the  eolpovanon,  find  that  cashiers  were  acting  without 
bondiB,  wouid  not  Such  gross  negligence,  such  utter  disre- 
gard of  Ihe'  positive  mandate  of  the  law,  fiirnish  serious 
tause  for  a  te$rt  facias  to  vacate  the  ettarter? 

It  has  been  urged,  that  the  rule  for  which  the  defendants 
contend,  would  break  in  upon  all  the  usages  of  the  bank,  in- 
validate all  the  notes  they  have  discounted,  and  destroy  their 
liability  for  def^osits. 

I  do  not  think  so.  .  I  do  not  profess  to  understand  bank- 
ing operations ;  but  I  think  the  counsel  for  the  defendants 
has  plainly  shown,  that  not  a  single  note  is  discounted,  with- 
out evidence,  in  writing,  on  the  bote  itself,  or  on  the  books 
of  the  bank,  or  on  both.  It  is  admitted,  that  th^^official  acta 
.of  the  officers  of  the  bank  are  binding,  aad^of  course,  writ- 
ten memorandums  made  by  such  ofncer,  in  pursuance  of 
orders  of  the  board',  whether  oA  the  note  itself,  or  in  a  book, 
is  a  corporate  aci,  is  written  evidence  of  such  order  of  the 
board  of  direet  j«  as  the  writing  imports.  The  counsel  for 
the  defendaitt  has^  I  think,  ^own  from  ^*  the  rules  and  re- 
gulations fur  condutiing  the  business  of  the  Bank  of  the 
United  Stsctes,"^  atf  Tdl  as  from  the  practice  under  those 
rules,  that  air  transactions  of  that  character  are,  as  thejr 
ought  to  be,  m  wilting  He  has  shown  also,  conclusively, 
as  I  think,  that  full  provision  is  made  both  for  general  and 
special  deposits  3  and,  in  my  judgment,  every  difficulty  of 
this  description  is  nemoved  by  the  33d  rule,  which  shows 
that  a  regular  record  is,  as  it  ought  to  be,  kept  of  all  the 
proceedings  of  the  board  of  directors.  So  much  of  that 
rule  as  applies  to  this  subject  is  in  these  words : 

"  The  proceedings  of  the  board  of  directors,  when  con- 
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1 3^7^      ductiflg  (heir  boiiiieM  as  a  delibentave  body,  thall  be  fpreni' 

v^TN/-^^  ed  by  the  foUowing  articlei : 

^^v  t^     '^  ^*^  ^^^^^  ^  piesident  takes  ibe  chair,  the  memben 
V.  '      ihaJJ  take  their  seats* 

]>>adiidfis.  ((  sd.  The  minutes  of  the  preceding  meeting  shall  be  read 
before  the  board  proceeds  to  any  other  business;  and  do 
debiNte  sliaU  be  admitted,  nor  question  taken  at  such  read* 
lag,  except  as  to  errors  and  inaccuracies.  The  state  of  the 
bank  shall  then  be  read,  and  the  discounts  setQed*' 

The  board,  then,  does  act  as  a  deliberative  body  apd  does 
keep  a  nuaute  of  its  proceedings,  vihich  am  to  be  lead  over 
and  corrected.  On  what  subject  does  the  board  deliberate, 
if  net  on  the  measures  which  are  to  be  takaofortbe  secu- 
rity of  its  debts,  and  an  the  sufficiency  of  the  aureties  in  the 
bonds  given  by  the  officers  who  have  the  management  of  its 
funds  f  Most  especially  is  it  bound  to  deliberate  on  the 
bonds  to  be  given  by  the  cashiers  of  the  bank.  This  is  a 
subject  on  which  the  directors  are  particularly  commanded 
to  exercise  their  judgment  by  one  of  the  fundamental  arti- 
cles of  the  constitution  of  the  corporation.  That  article  re- 
quires, that  '^  each  cashier  or  treasurer,  before  he  enters  upon 
die  duties  «f  his  office,  shall  be  required  to  give  bond,  with  two 
or  more  sureties,  to  the  satis&ction  of  thedirectors,  in  the  sum 
of  60,000  dollars,  with  a  condition,^^  jrc.  Is  not  the  suffi- 
ciency of  this  bond,  then,  most  especially  a  subject  for  deli- 
beration ?  If  it  be,  bow  is  this  deliberation  to  be  con- 
ducted ?  The  rules  prescribe  the  mode  with  precision,,  and 
go  so  far  as  to  direct,  that  ^'  at  the  request  c€  any  two  Of  the 
board,  the  names  of  the  members  who  make  and  second  a 
motion,  shall  be  entered  on  the  minutea«''  The  bond  must 
be  offered,  and  the  question  ought  tb  be  pat,  and  must  be 
put,  whether  it  shall  be  accepted,  llie  acceptance  is  ne- 
cessary to  the  completion  of  (jeliven,  and  is  the  only  proof 
wUch  can  be  given  of  that  fact,  unless  it  be  deUvered  to  an 
attorney,  previously  appointed  by  a  board  *o  receive  it. 
Acceptance^  undoubtedly,  includes  approbation,  but  is  the 
deliberate  act  of  the  board,  and  must  appear  in  their  mi- 
nutes* If  it  must,  a  copy  of  those  minutes  is,  in  a  suit 
brought  by  the  bank,  the  only  admissible  evidence  of  the 
fact. 
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I  think  it  worthy  cf  remark,  that  among  these  rules  and      1 3^^ 
regulations,  not  one  is  found  which  ordains  that  a  record  \.^-v^ 
shall  be  kept,  in  which  the  proceedii^  of  Oe  directors®^.  ^  ** 
shall  be  inserted.    They  are  framed  upon  the  idea,  that  one         '^ 
must  be  kept     We  find  them  speaking  of  the  minutes^  as  if  IHndridge;. 
their  ej^isteace  waa  indispensable,  and  need  not  be  pf«» 
scrtbed.  Imitating  the  charter,  in  this  respect,  it  was  deemed 
unnecessary  to  ordain  that  a  being  should  write,  whdse  or- 
ganization gsTe  it  not  the  means  of  transacting  business 
othenrise  than  by  writing. 

The  counsel  for  the  plaintiffs  has  sought  to  escape  the 
almost  insuperable  difficulties  which  must  attend  any  at* 
tempt  to  maintain  the  proposition,  that  a  corporation  ag« 
gregate  can  act  without  writing,  by  insisting  that  the  direct* 
tors  are  not  the  corporation,  but  are  to  be  considered  merely 
as  individuals  who  ar^  its  agents. 

If  Ms  proposition  can  b^  successfully  maintained,  it  be-? 
comes  a  talisman,  by  whose  magic  power  the  whole  fabric 
which  the  law  has  erected  respecting  corporationa,  is  at 
once  dissolved.  In  examining  it,  we  encounter  a  difficulty 
in  the  commencement.  Agents  are  constituted  for  special 
purposes,  and  the  extent  of  their  power  is  prescribed.  In 
writing,  by  the  corporate  body  itself.  The  <lireclorB  aie 
elected  by  the  stockholders,  and  manage  ^\\  their  afiarrs,  in 
virtue  of  the  power  conferred  by  the  election.  The  stock- 
holders impart  no  authority  to  them,  except  by  electing 
them  as  directors.  But,  we  are  told,  and  are  told  truly,  that 
the  authority  is  given  in  the  charter.  The  charter  autho- 
rizes  the  directors  to  manage  all  the  business  of  the  orpo- 
ration.  But  do  they  act  as  individuals,  or  in  a  corporate 
character  f  .  If  they  act  as  a  corporate  body,  then  the  whole 
law  applies  to  them&s  to  other  corporate  bodies.  If  they 
act  as  individuals,  then  we  have  a  corporation  which  never 
acts  in  its  corporate  character,  except  in  the  instances  of 
electing  its  directors,  or  instructing  them.  The  corpora- 
iioo  possesses  many  important  powers,  and  is,  as  a  corpora- 
tion,  to  perform  many  important  acts,  scarcely  one  of  which 
is  to  be  performed  in  a  corporate  character.  They  sire  all 
to  be  performed  by  agents,  acting  as  individuals,  tinder  ge« 
neral  powers  conferred  by  the  charter* 

Vou  XI  r.  15 
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1 J  j7.         It  cannot  escape  notiGer that  dug  rule,  if  it  be  one,  would 

>«^v^  apply  to  almoat  all  corporations  aggregate,  iind  wouW  abo- 

Bftitk  oflha]jg||Qie  distinction  which  har  been  taken  bejtween  ttioee 

^;f  *      ^diich  act  by  an  individual,  and  those  which  act  by  an  ag- 

D^ui^ff.  gregate  of  penons.    The  first  partakes  of  the  qoalitiei  of 

a  sole  corporation,  the  )ast  of  a  corporation  aggregate. 

This  rule  would  apply  to  ahnost  every  corporation  aggre- 
gate which  e^ts,  or  which  ever  has  existed.  The  escep- 
ttons  arc  the  veiy  few  in  which  b\V  the  members,  are  active, 
or  in  which  the  corporation  acts  by  a  single  individual  who 
is  its  head.  All  others  act  by  boards  usually  described  in 
the  charter.  If  the  president  and  directors  of  the  Bank  of 
tfie  United  Stetes  act  as  •  individuals,  then  H  would  seem, 
that  the  managers  of  every  other  corporation,  being  in  Hke 
manner  created  by  charter,  and  being  in  like  manner  em- 
powered by  charter  to  transact  all  the  affairs  of  the  corpo- 
ration, would  likewise  act  as  individuals,  and  the  whole  doc- 
trines of  ttie  law  upon  the  subject,  would  find  nothing  to 
which  ttiey  are  applicable. 

But  these  doctrines  grow  out  of  adjudged  cases,  and 
Courts  have  always  considered  those  officid.agents,  whose 
powers  are  described  in  the  charter,  and  who  act  collective- 
ly, as  acting  in  a  corporate  character.  The  idea  has,  I  be- 
lieve, never  before  been  suggested,  that  their  acts  were  to 
be  treated  as  the  acts  of  individuals.  They  do  not  appear 
as  individual  acts ;  they  are  not  in  the  name  of  individuals, 
bui  bf  the  corporate  body.  In  all  the  cases  which  have 
come  before  this  Court,  that  of  The  Bank  of  Columbia  v 
PaitenonU  Adminittratorij  BB  Vf ell  as  all  others,  directors 
are  considered  as  acting  in  their  corporate  character.  In 
the  cases  in  England,  where  the  B8[nK'of  England  has  been 
a  party,  and  in  all  others,  the  same  view  has  always  been 
taken  of  ttie  subject. 

*  The  president  and  directors  form,  by  the  charter,  a  select 
body,  in  which  the  general  powers  of  the  corporation  are 
placed.  This  body  is,  I  think,  the  acting  corporation ;  and, 
according  to  the  4Ui  article  of  the  fundamental  rules,  seven 
of  them,  including  the  president,  or  the  director  deputed  by 
the  president,  are  necessary  to  constitute  a  board.  The 
act  of  the  major  part  of  the  board,  is  the  act  of  the  whole, 
and  binds  the  corporation ;  but  this  act  must  on  general 
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pHociples,  be  doM  at  #ite  and  the  feme  time,  and  it  a  re-     i$%j^ 
gelar  oneefiiiglieM  fer  tlie  ptirpete.  (J^.  Co^.  S09.)   Its  \^^\r^ 
validRy  depends  en  the  lef^l  oonstitatien  of  the  board,  and  ^*^  J^^  ^ 
onits  being  fhe  act  of  die  body.    These  essiMilial  feqnisttes        V.  * 
moflt  beAown;  and  to  show  Ibem,  the  boafd  must  keep  a  D^^idfs* 
leeoff^of  Hs  proceedingi.    Were  the  bj-lawa  silent  on  the 
solgect,  this  would  be,  as  I  tbink,  rendered  ind^pensable, 
hj  the  fact,  that  it  is  the  act  of  ^a  c^iporation  aggrq^. 

If  there  mist  be  a  record  of  their  proceedings,  and,  eren 
we^  this  necessity  not  absolate,  if  the  bylaws  show  tfiat 
there  it  one,  it  follows  that  this  record,  not  ttie  oral  testi- 
mony 0t  the  roeasbers,  or  of  bystanders,  most  pro? e  tfamr 
ads.  Their  acceptance  of  any  deed,  or  their  assent  to  any 
contract,  if  it  be  their  own  act,  most  appear  on  this  record ; 
if  it  be  by  agents,  anthorised  for  the  purpose,  the  Tote  gpr- 
ing  the  authority  nrasi  appear  in  like- manner. 

The  6th  article  of  the  fundamental  rules  directs,  tfiat 
**  each  cashier  or  treasurer,  before  he  enters  upon  the  du« 
ties  of  his  office,  shall  be  required  to  giTC  bond,  with  two 
or  more  sureties,  to  the  satisfaction  of  the  directors,  in  a 
sum  not  less  than  50,000  dolbrs,  with  a  condition,^'  &c. 

Am  the  bend  is  to  be  pren  before  the  cashier  enters  upon 
the  duties  of  his  office,  it  must  be  given  before  he  can  rigbt- 
MIy  porform  any  official  act;  and  it  will  be  admitted,  that 
the  sureties  to  an  official  bond  are  responsible  only  for  the 
official  acts  of  the  officer*  This  bond  cannot  be  given  till 
it  is  received,  for  they  are  different,  and  equally  netessary 
pai:ts  of  one  and  the  same  act;  but,  if  it  could,  the  law  spe- 
ciaDy  requires  that  it  shall  be  ^'  to  the  satisfaction  of  the  di* 
rectors/'  The  '^  satisfoction'^  m«t  be  as  to  the  sufficiency 
of  tiie  sureties,  forttie  amount  of  the  penalty  is  fixed  by  law. 
This  is  a  subject  on  which  the  judgment  of  the  directors 
most  be  exercised,  and  it  can  be  exercised  only  at  a  regular 
meeting  of  a  board*  legally  constituted*  This  must  appear 
by  flie  recdrd.  *Any  opinion  given  otherwise,  is  tie  opinion 
of  individual  members,  but  is  not  the  corporate  opinion  of 
the  board,  is  not  a  corpofate  act  binding  on  the  corporation, 
or  of  which  the  corporation  can  avail  itself. 

It  appears  to  me,  that  the  bond  must  be  reeeived  and 
approved  by  the  board,  before  the  cashier  can  regularly  per- 
form any  official  act.^    This  receptioti^and  approbation  are 
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1897.     reqoii^  bj  tbe  law  which  efiaUes  the  CtOrporatioD  to  act 

S^i^v^^w  Thej  cannot  be  dispensed  with.    That  they  hare  heen  per- 

fiaiA  ^  the  fonned  most  he  proved  or  presoaied^    If  they  have  been 

v.  •'      performed,  they  are  upon  record,. for  the  very  act  of  per- 

liandrids^  formance  places  them  upon  recoid.    This  record,  or  an  ao« 

tbentic  oopy  of  it,  most,  according  to  the  rules  of  evidence 

be  produced,  that  it  may  prove  itself. 

May  its  existence  be  presumed  in  this  case  f 
The  corporation,  which  claims  dih  presumption,  keeps 
tbe  record,  and  is  now  in  possession  of  it,  if  it  exists.  No 
rule  ef  evidence  is  more  folniliar  to  ttie  profession,  than 
that  a  paper  cannot  be  presumed  under  such  circumstances. 
I  have  stated  the  view  which  was  taken  by  the  Circuit 
Court  of  this  case.  I  have  only  to  add,  that  the  law  is  now 
settled  otherwise,  perhaps  to  the  advancement  of  public 
convenience.  I  acquiesce,  as  I  ought,  in  the  decision  which 
has  been  made,  thoi^  I  could  not  concur  in  it 

JoDOMBVT.  This  cause  came  on,  &c.  On  consideration 
whereof,  it  is  oanxRW  and  idjudoed,  that  there  was  error 
in  the  Circuit  Court  in  rejecting  the  evidence  offered  hf 
tiie  plaintifis  in  tbe  first  bill  of  exceptions  stated,  and  not 
suffering  the  same  to  go  to  the  jury  in  support  of  the  issues 
joined  in  the  case ;  and  also,  that  there  was  error  in  the  said 
Court  in  rejecting  the  evidence  offered  by  the.plaintiA  in 
the  second  bill  of  exceptions,  and  not  suffering  the  same  to 
go  to  the  jury  in  support  of  the  same  issues ;  tht9  Court 
being  of  opinion,  that  the  evidence  was  admissible  in 
favour  of  tbe  plaintifis,  hotwithstandin^  there  was  no 
record  of  any  approval  of  the  bond  stated  in  said 
bills  of  exceptions  by  the  board  of  directors  of  tbe  bank 
aforesaid,  and  that  the  plaintifTs  were  at  liberty  to  prove  the 
fact  of  such  approval  by  the  said  board,  by  presumptive  evi* 
dence,  in  the  same  way  and  manner  as  such  fact  roi^t  be 
proved  in  fte  case  of  private  persons  not  acting  as  a  corpo- 
ration,  or  as  the  agents  of  a  corporation.  And  it  is  further 
ORDERED  and  A.DJUDGBD,  that  for  the  error  aforesaid,  the 
judgment  of  the  said  Circuit  Court  be,  and  hereby  is,  re- 
versed and  iNNULLED,  and  that  the  same  be  remanded  to 
the  said  Circuit  Court,  with  directions  to  award  a  venirt 
fttrfias  dt  novo. 
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Williams  agtimst  Norrib* 


WiUUmt 

r. . 
Norris 


TJoder  tbe  25tb  section  of  the  Judiciarj  Act  oC  1789,  c.  J20.,  where 
the  construction  of  any  clause  in  the  constitution,  or  any  statute' 
of  the  United  Staties^  is  drawn  in  question,  in  any  suit  in  a  Btate 
'Court,  the  decision  must  be  against  the  title  on  right  set  up  hy  the 
party  under  sudi  clause  of  the  constitutioii  or  statute  or  this  Court 
has  no  appellate  jurisdiction  in  the  case.  It  is  not  soflleient  that 
the  cpnstruction  of  the  statute  was  dr^wn  in  question,  and  that  the 
decision  was  against  the  title  of  the*  par^:  it  must  appear  that 
his  title  depended  upon^the  statute. 

Where,  in  such  a  case;  the  validity  of  a  statute  of  any  State  is  drawn 
in  question,  upon  the  ground  of  its  being  repugnant  to  tbe  consti- 
tution of  the  United  Qtates,  and  the  decision  has  been  in  favour  of 
it9  validity,  it  is  iiecessary  to  the  exerciser  of  the  appellate  jurisdic* 
tkm  of  this  Court,  that  it  should 'distinctly  appear  that  the  title  or 
right  of  the  party  depended  upon  the  statute. 

The  opinion  of  the  Court,  or  the  reasons  given  for  its  judgment, 
(unless  in  the  case  of  instruction,  to  the  jury,  spread  upon  the  re- 
cord by  a  bill  of  exceptions,)  form  no  part  of  the  record  within  the  * 
meaning  of  the  above  t5th  section.  Nor  are  they  made  a  part  of  . 
the  record  in  Tennessee,  by  the  local  law  of  that  State,  requiring 
the  judges  to  file  their  opinions  in  writing  among  the  papers  in  the 
cause. 

No  orders  in  the  State  Court,  after  the  removal  of  the  record  into 
this  Court>  (not  made  by  way  of  amendment,  but  introducing  new 
matter,)  can  be  brought  into  tbe  record  here.  Tbe  cause  must  be 
heard  and  determined  upon  the  record  as  it  stood  when  removed. 

THIS  ca«8e  wai  argued  by  Mr.  fVhite  and  Mr.  Eaton,  for    Jan.  uUi 
tbe  plaintiff, «  and  bj  Mr.  Benian  and  Mr.  Polkj  for  the  de- 
fendant.* 

Mr.  Chief  Justice  Marshall  delivered  tbe  opinion  of /on.  I9th. 
the  Court 
This  is  a  writ  of  error  to  a  judgment  rendered  in  the 


a  Miller  v.  Nicholls,  ^  ffheat.  Rejf.  811. 

h  Martin  v.  Hunter,  1   fFheat.  jRtp.  904.    Inglee  v.  Coolidge,  & 
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1037,      higlieBt  Court  for  die  State  of  TeDoeaiee ;  coniequeBtlj 

^^^»^^  tfaif  Court  ctnexercise  no  other  jurisdiction  in  the  cafethu 

WmmoB    is  given  by  the  S6th  tectidn  of  the  Jndiciaiy  Act. 

Norrk.         The  counsel  for  the  plaintiff  in  error  contend,  1st.  Tliit 

an  act  of  Congms  has  been  drawn  into  <|iiestion  in  the 

State  Court,  and  thAt  the  decision  has  been  against  fliat 

act. 

9|d.  That  an  act  of  the  legislature  of  Tennessee,  which 
impairs  the  obligation  of  a  contract,  has. been  drawn  into 
qiiestion,  and  tlwt  die  deeision  has  been  in  labour  of  the 
partj  claiming  under  that  act 

As  preliminary  to  a  consideration  of  these  points,  it  is  ne- 
cessaiy  to  inquire  whether  some  additional  papers  which 
J»f»  baoi  brought  up  by  a  csrltorwr^  constitute  a  part  of 
Ihe  record. 
ThtrMMM     These  papers  are,  the  opinion  of  one  of  the  judges,  which 
Conrt  for  its  is  Supposed  to  have  been  delivered  and  filed  as  the  opinion 
^^>^^  ^^  of  the  Court  that  decided  the  cause ;  i^d  some  proceedii^ 
duccd  to  wri-  which  took  place  in  the  same  Court  after  the  record  had 
wi£  tiM  pa*  ^^^^  femoved  into  this  Court  iy  writ  of  error. 
jMfi    In   tiM     K  It  tiie  opinion  a  part  of  the  re<*ord  f 
part  of  tiM  r«-     As  a  general  proposition,  every  gentleman  of  fte|Hro(es- 
^  /sion  wilf,  without  hesitation,  answer  this  question  in  the  ne- 

gative. An  opinion  not  given  to  the  jury,  pronounced  after 
a  verdict  was  rendered,  and,  consequently,  having  no  inflii- 
ence  on  that  verdict^  which  states  merely  tiie  course  of  rea- 
soning which  conducted  the  Court  to  its  judgment,  may  ex- 
plain  the  views  and  motives  of  the  Court,  but  does  not  form 
a  part  of  its  judgment,  and  canilot  constitute  a  part  of  the 
record. 

The  counsel  for  flie  plaintiff  does  not  contend  for  the  ge- 
n^ral  principle,  but  insists  that  an  act  of  the  l^slature 
ot  Tennessee  makes  the  opinion  a  part  of  the  record  in  the 
Courts  of  that  State. 

An  act  passed  in  the  year  1809,  ^  to  establish  Circuit 
Courts,  and  a  Supreme  Court  of 'Errors  and  Appeals,^  en- 
acts, "  that  the  judges  of  the  Court  of  Errors  and  Appeab, 
as  well  as  theX^ircuit  Court  judges,  shall,  as  to  the  decisions 
on  att  notarial  points,  file  their  ^aions  in  writing  among 
the  papers  of  t|be  cause  in  which  such  opinion  may  be  ^ven. 
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Tfait  sentence  amooitta  to  no  more  than  a  proriiion  tbtt 
the  opinion  of  the  judges  shall  appear,  and  shall  be  pre* 
served  with  the  other  papers ;  hut  does  not  orake  that  opt* 
nion  a  part  of  what  is  technicalljf  denominated  **  the  re- 
cord,''  more  than  the  other  papers  in. the  cause  among  which 
it  is  filed.  Depositions,  and  exhibits  of  every  descriptioui 
are  papers  in  the  cause,  and,  in  one^nse  of  the  word,  form. 
Sk  part  of  the  record.  In  some  States  they  are  recorded  by 
direction  of  law.  But,  in  a  jury  caase^  they  constitute  no 
part  of  the  record  on  which  the  judgment  of  an  appellate 
Court 'is  t^  be  eiercised,  unless  made  a  part  of  it  by  bill  of 
exceptions,  or  in  some  other  manner  recognised  by  hw; 
But  the  plaintiff  relies  on  the  succeeding  sentence  as  making 
the  />pinions  of  the  judgjBS  a  part  of  the  record.  Thai  sen- 
tence M  in  these  wprds :  ^^  And  where  a  writ  of  error  shall 
be  allowed  to  reverse  the  judgment  of  any  Circuit  Cour^ 
in  any  cause,  the  clerk  thereof  shall  send  a  transcript  of  the 
opinion  of  the  iudge  to  the  Court  of  Errors  and  Appeals, 
with  the  balance  of  the  record  in  the  cause  properly  certi- 
fied.^'  It  is  contended,  that  the  words  *^  balance  of  the  re« 
cord,'',  show  the  intention  of  the  legislature  that  the  opinion 
of  the  judge  shall  constitute  a  part  of  that  which  is  techni- 
cally die  record 

The  capacity  of  a  legislature  to  control  the  proceedings 
of  Courts  is  not  questioned,  and  if  its  will  be  unequivocally 
declared,  that  will  must  be  obeyed ;  but,  in  construing  a 
law,  implications  are  not  to  be  drawn  from  careless  expres- 
sions, which  would  produce  unreasonable  results,  and  sub- 
▼ert  the  usual  course  of  legal  proceedings.  Can  the  opi- 
nion of  the  judge  introduce  any  fact  into  the  cause  ?  Where 
a  judgment  is  rendered  on  a  special  verdict,  for  example, 
can  he,  by  an  opinion  filed  ten  days  afterwards,  control  the 
Acts  found4n  that  verdict  ?  Or  can  lie,  by  any  thing  insert- 
ed in  his  opinion,  warrant  any  1^1  inferences  which  the 
verdict  itself  would  not  justify,  or  in  any  manner  change 
the  legal  effect  of  the  finding  f  If  the  opinion  cannot  pro- 
duce these  results,  for  what  purpose  is  it  introduced  into 
the  record? 

It  can  be  introduced  for  no  other  purpose  than  to  suggest 
to  the  superior  Court  those  aiguments  which  might  other- 
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1827.  ^^^  escape  its  notice,  which  operated  in  prodocing  the 
jodgment,  and  which,  la  the  opinion  of  the  legislature, 
oq^t  to  be  weighed  bj  the  saperiorCoart,  before  ttiat  judg- 
ment should  be  reversed  or  affirmed.  If  the  judpnont 
should  be  correct,  although  the  reasoning,  by  which  the 
mind  of  the  Judge  was  conducted  to  it,  should  be  deemed 
unsound,  that  judgment  would  certainly  be  affirmed  in  the 
superior  Court.  We  cannot,  therefore,  imply  from  the 
loose  expression  which  has  been  cited,  so  estraordinary  a 
result,  as  that  the  opinion  of  the  Cdurt,  filed  after  judgment, 
as  an  argument,  should  be  considered  as  a  part  of  what  is 
technically  denominated  the  record,  or  should  be  a  supple^ 
ment  to  the  verdicL  In  the  present  case,  the  opinion  which 
was  filed,  has  been  inspected,  and  seems  iq  have  been 
founded  on  a  construction  of  the  lawaof  the  State,  without 
calling  into  question  the  constitution  of  the  United  States 
or  any  act  of  Congress.  This,  however,  is  not  relied  on, 
because,  as  has  been  stated,  the  opinion  has  no  other  in- 
fluence on  the  cause,  than  it  would  have  had  if  published 
in  a  book  of  reports. 

Jf  the  Court  could  have  doubted  on  ttie  proper  constinc- 
tion  of  this  section,  the  fact  that  it  has  never  been  under- 
stood in  the  Courts  of  the  State,  in  Uie  sense  for  which  the 
counsel  for  the  plaintiff  in  error  now  contends,  would  be 
conclusive  on  the  question.  It  is  also  not  entirely  unworthy 
of  remaric,  that  so  much  of  the  section  as  requires  the 
judges  of  the  Circuit  Court  to  file  their  opinions  in  writing, 
was  repealed  before  the  judgment  in  this  case  was  pro- 
nounced; consequently,  that  part  of  the  section  which  con- 
tains the  words  by  which  the  doubt  was  created,  form  no 
longer  a  part  of  the  law. 
The  certiorari  has  also  brought  up  a  supplemental  record, 
in  the  cause  which  Contains  a  motion  made  in  the  State  Court  by  the 
iu  removal  plaintiff  in  error,  after  the  cause  had  been  removed  into  this 
SIm  ofTbJ  r'J!  Court,  to  amend  the  record  or  entries  of  the  judgment,  by 
in  this  inserting  the  questions  which  were  decided  by  the  judges. 
The  reasons  for  and  against  this  motion  are  spread  upon  Jtbe 
record ;  and  the  facts  which  would  give  jurisdiction  to  this 
Court,  are  asserted  by  the  one  party  and  denied  by  the 
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Court. 
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other.    The  Court  took  time  for  advisement,  and  does  not 
appear  to  have  granted  or  rejected  the  motion. 

Thit  Court  is  decidedly  of  opinion,  that  no  orders  made 
in  the  Court  of  the  State,  after  the  removal  of  the  record 
into  this  Court  bj  writ  of  error,  not  made  by  way  of  amend- 
ment,  but  introducing  new  matter,  could  be  brought  into  it, 
or  could  in  any  manner  affect  it.  The  cause  must  be  tried 
on  the  record  as  it  stood  when  removed,  not  upon  the  subse- 
quent proceedings,  which  were  pressed  in  the  State  Court 
after  its  final  judgment  was  given.  In  the  present  case, 
nothing  is  before  the  Court  but  the  original  record. 

That  record  exhibits  a  caveat  against  the  issuing  of  a 
grant  on  a  survey,  made  for  the  defendant,  and  assigns  vari- 
ous causes  why  it  should  not  be  issued.  The  plaintiff 
claimed  under  a  patent  from  the  state  of  Tennessee ;  and 
the  caveat  was  the  proper  process  to  contest  the  right  of  the 
defendant.  On  the  trial,  a  jury,  in  pursuance  of  the  act  of 
the  legislature  of  that  State  of  1 807,  ch.  1 .  sec.  8.,  was  ''  im- 
pannelled  and  sworn,  for  finding  such  facts  as  are  material 
to  the  cause,  and  not  agreed  on  by  the  parties.^'  The 
jury  found,  1st,  that  on  the  3d  day  of  May,  1784^  EzekicI 
Norris  made  his  entry  in  the  office  of  John  Armstrong,  en- 
try taker  of  western  lands,  reciting  the  words  of  the  entry. 
In  the  margin,  tbe  following  words  are  inserted,  '^  detained 

for  non-payment." 

2d.  That  oa  the  18th  of  November,  18 15,  a  duplicate 

warrant  of  su  vey  was  issued  by  the  commissioner  of  West 

Tennessee  to  the  said  Norris,  a  copy  of  which  is  annexed. 

3d.  The  3d  fact  is,  that  the  entry  was  special  and  the 
4th,  that  the  tract  of  land,  which  the  entry  called  to  adjoin, 
was  notorious. 

5th.  That  the  original  warrant,  No  2047,  to  EzekicI  Nor- 
ris, issued  and  was  filed  in  the  comptroller's  office  of  North 
Carolina,  without  any  endorsement  thereon ;  that  it  was  de- 
tained for  non-payment  The  copy  of  the  warrant  is  found. 
and  is  incomplete,  being  without  the  signature  of  John  Arm- 
strong, the  entry  taker. 

The  caveatce  required  the  jury  to  find,  as  a  fact,  that  the 
purchase  money  was  paid  by  Norris,  and  that  the  memoran- 
dum in  the  margin,  ^*  detained  for  non-pavment."  was  a 
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iVaudulent  entry.  The  jury  refuse  to  fiod  this  &ct,  and  in  its 
steqid,  find,  '^  that  it  is  not  proved  to  them  that  the  conside- 
ration, at  the  rate  of  i£lO  per  hundred  for  every  hundred 
acres,  for  the  entry  of  the  said  Ezekiel  Norris,  inquentioB, 
viras  duly  paid  to  John  Armstrong,  entry  taker,  Sic.  and  that 
aAerwards  it  was  falsely  and  fraudulently  inserted  in  the 
margin  of  the  entry  book  containing  said  entry,  and  oppo- 
site to  the  same,  by  some  person,  *  detained  for  non-pay- 
ment*^ " 
>  The  act  of  North  Carolina,  which  authorized  entries  to 
he  made  in  John  Armstroni^'s  office,  contains  the  following 
enactment:  That  every  person  claiming,  before  be  shall 
be  entitled  to  enter  a  claim  for  any  of  the  said  lands,  shnli 
pay  into  the  han^  of  the  entry  taker,  at  the  rate  o'  cen 
pounds  in  specie,  or  in  specie  certificates  at  their  nominal 
Value,  Sit,  for  every  hundred  acres  so  entered. 

The  1 9th  section  directs  every  entry  taker  within  the  State, 
10  make  out  and  deliver  to  the  surveyor,  on  or  before  the 
first  day  of  April  and  the  first  day  of  October  annually,  the 
warrants  for  the  several  entries  (which  are  not  disputed) 
made  in  his  office,  with  an  endorsement  prescribed  by  law. 
showing  the  number  and  date  of  the  enti^. 

The  Circuit  Court  for  the  County  of  Lincoln  decided, 
that  Williams,  the  caveator,  had  the  better  righl»  This 
judgment  was  carried  to  the  Court  of  Errors  and  Appeak  by 
writ  of  error,  where  it  was  reversed,  and  the  caveat  dis- 
missed. 

That  judgment  is  now  before  this  Court ;  and  in  consi- 
dering it  we  are  confined  to  the  inquiry,  whether  the  record 
shows  any  misconstruction  of  an  act  of  Congress,  or  of  the 
constitution  of  the  United  States. 

In  1789,  North  Carolina  ceded  her  western  tenitory  to 
tlic  United  States,  reserving  to  herself  the  right  of  perfect- 
ing titles,  in  all  ca^es  where  entries  had  been  made  accord- 
ing to  law. 

Under  this  reservation,  several  acts  were  passed,  direct- 
ing warrants  of  survey  to  be  issued  on  entries  made  in  John 
Armstrong's  office,  where  the  purchase  money  had  been  or 
should  be  paid. 

In  179G,  Tennessee  was  erected  into  a  State.  In  1003^. 
Norfli  Carolina  entered  into  a  compact  with  the  State  of 


OF  THE  UNITED  STATES.  123 

Tennessee,  in  which  the  former  ceded  to  the  latter  the      i  a27. 
power  to  issue  grants,  and  perfect  titles  to  all  claims  of  land  v^^v^^ 
lying  in  the  said  State,  which  power  had  been  reserved  to    waiiams 
herself  by  North  Carolina,  in  her  acts  ceding  her  then .    Norris. 
western  territory  to  the  United  States.    This  compact  was 
assented  to  by  Congress. 

In  1 806,  Congress  passed  an  act,  ceding  to  the  State  of 
Tennessee  all  the  rights  of  Congress  to  lands  lying  east  and 
north  of  a  line  described  in  the  act. 

The  land  in  controversy  is  within  the  territory  thus  ceded 
by  Congress. 

If  any  stipulation' in  the  compact  between  North  Caro-   Compact  not 

!•  i  rw%  !•■  rf         %    %  %       drawn  In  que*- 

Ima  and  Tennessee  could  have  aifected  the  controversy  be-  tion. 
tween  Williams  and  Norris,  it  must  have  been  because  the 
title  of  Norris  came  within  the  reservation  made  by  the 
State  of  North  Carolina  in  her  act  of  cession  to  Congress. 
That  reservation  was  the  subject  of  the  compact.  As  the 
controversy  was  not  between  two  persons,  claiming  under 
North  Carolina,  but  between  a  person  claiming  under  North 
Carolina,  and  one  claiming  under  the  State  of  Tennessee, 
and  the  decision  was  in  favour  of  the  title  set  up  under 
North  Carolina,  we  cannot  perceive  how  that  decision  can 
be  considered  as  a  violation  of  the  compact.  North  Caro- 
lina stipulates  that  titles  should  be  issued  by  the  State  of 
Tennessee  for  lands  to  which  there  were  valid  claims  under 
her  laws,  and  for  which  patents  might  have  been  issued  by 
her,  had  the  compact  not  been  made.  If  the  title  of  Norris 
was  valid,  according  to  the  laws  of  North  Carolina,  then  the 
decision  in  his  favour  is  in  pursuance  of  the  compact ;  if  it 
was  not  valid,  according  to  those  laws,  then  the  case  is  not 
within  the  compact.  In  either  view  of  it,  the  compact  ha? 
not  been  violated. 

The  act  which  gives  the  sanction  of  Congress  to  thi* 
agreement,  also  cedes  to  Tennessee  a  large  tcrntory,  com- 
prehending the  lands  in  controversy.  This  cession  is  made 
on  several  conditions,  one  of  which  respects  all  existing 
claims  to  lands  under  the  State  of  North  Carolina.  Its  ope- 
ration is  understood  to  be,  so  far  as  it  can  affect  the  case 
now  before  the  Court,  precisely  the  same  with  that  of  the 
compact  between  the  two  States.     The  same  observations 
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1S37«     "^PP'y  to  it  aa  were  applied  to  that  instrument*    The  title, 
v«^»v^^^  for  the  benefit  of  which  it  was  intended,  if  it  has  any  in- 
Williaros    gyence  in  the  case,  has  prevailed.    Consequently,  neidier 
Norris.      the  compact  between  the  States,  nor  the  act  of  Congress 
wliich  assents  to  that  contract,  and  which  confers  on  the 
State  of  Tennessee  the  power  to  perfect  titles  in  the  dis- 
trict of  .country  which  comprehends  the  lands  in  controver- 
sy, can  have  been  violated. 
Th0  validity     A  point  of  rather  more  difficulty  remains  to  be  consider- 
whetheV *^''^'  ed.    It  is  contended,  that  the  validity  of  a  statute  of  the 
dra wn  in  ques- State  of  Tennessee  has  been  drawn  into  question  in  this 
case,  on  the  ground  of  its  being  repugnant  to  the  constitu- 
tion, and  the  decision  has  been  in  favour  of  its  validity. 

The  act  supposed  to  be  unconstitutional  is,  ^^  an  act  for 
the  relief  of  Ezekiel  Norris.'^ 

It  is  not  stated  in  the  record,  that  the  constitutionality  of 
this  act  was  drawn  in  question ;  and  the  25th  section  of 
the  Judiciary  Act  declares,  that  ^^  no  error  shall  be  assigned 
or  regarded,  but  such  as  appears  on  the  face  of  the  record, 
and  immediately  respects  the  before  mentioned  questions  of 
validity,  or  construction  of  the  said  constitution,''  &c.  The 
cstse  of  Miller  v.  Mcholls,{4  Wheat.  Rep.  31  l.)has  been  re* 
lied  on  to  prove  that  it  is  not  necessary  to  the  jurisdiction  of 
the  Court  that  the  record  should,  in  terms,  state  a  miscon- 
struction of  the  act  of  Congress,  or  that  it  was  drawn  in 
question.  It  is  sufficient  to  give  the  Court  jurisdiction,  that 
the  record  should  show  that  an  act  of  Congress  was  applica- 
ble to  the  case. 

The  case  of  MlUr  v.  .A/tcAd//^,  was  a  claim  filed  by  Mr. 
Dallas,  the  attorney  of  the  United  States,  for  a  sum  of  mo- 
ney brought  into  a  State  Court  of  Pennsylvania  to  be  dis- 
posed of  by  the  Court.  The  money  belonged  to  a  debtor 
of  tlie  United  States,  who  was  also  inttl^ed  to  the  State  of 
Pennsylvania.  The  Court  decreed  the  money  to  the  State, 
in  pursuance,  it  is  presumed,  of  an  act  of  the  legislature, 
giving  the  State  a  preference.  The  case  was  brought,  by 
writ  of  error,  into  this  Court,  upon  the  allegation  that  the 
judgment  was  in  violation  of  the  act  of  Congress,  which 
^ves  priority  to  the  United  States  in  all  cases  of  insolvency. 
This  Court  dismissed  the  writ  of  error,  because,  the  feet  of 
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itisolyency  not  haring  been  shown,  it  did  not  appear  from 
the  record  that  the  act  of  Congress,  or  the  constitutionality 
of  the  State  law,  was  drawn  into  question.  The  Court 
added,  thai  the  record  need  not  state,  in  terms,  a  miscon- 
struction of  the  act  of  Congress,  or  that  it  was  drawn  in 
question. 

The  act  of  Congress  applies  to  every  insolvent  debtor  of 
the  United  States,  and  gives  them  priority  as  to  all  the  pro- 
perty of  the  debtor  which  he  possessed  when  the  insolvency 
took  place ;  but  it  applies  only  to, cases  of  insolvency.  Had 
the  record  shown  that  this  was  a  case  of  insolveney,  so.that 
the  act  of  Congress  applied  to  it,  that  act  must  have  been  mis- 
construed, or  its  obligation  denied,  when  the  Court  decreed 
the  money  to  the  State  of  Pennsylvania ;  and  the  Court  was 
of  opinion,  that  the  act  could  not  have  been  evaded,  by  the 
omission  to  refer  to  it  in  the  judgment,  or  to  spread  it  on  the 
record. 

To  apply  the  principle  of  that  case  to  this,  it  will  be  ne- 
cessary to  show  that  the  title  of,  Norris  depended  on  the 
act  passed  in  his  favour  by  the  legislature  of  Tennessee, 
and  that  the  act  was  repugnant  to  the  constitution. 

That  art  is  iu  these  words :  •'  Be  it  enacted,"  &c.  "  that 
the  commissioner  of  West  Tennessee  be,  and  he  is  hereby 
authorized  to  issue  to  Ezekiel  Norris,  certificates  or  war- 
rants  to  the  amount  of  2,280  acres,  being  the  amount  of 
two  entries,  No.  2,046  for  1,000  acres,  and  No.  2,047  for 
1,280  acres,  on  which  no  warrants  or  grants  were  issued ; 
provided  that  the  said  Ezekiel  Norris  shall  produce  suffi- 
cient evidence  to  the  said  commissioner  that  the  considera- 
tion for  said  entries  was  paid,  and  that  no  warrant  or  grant 
ever  issued  on  said  em  >*ies." 

When  this  act  passed,  a  patent  had  been  granted  by  the 
State  of  Tennessee  to  the  plaintiff  in  error,  comprehending 
a  part  of  the  land  covered  by  the  entry  of  Norris.  Il  its 
effect  was  to  annul  that  patent,  and  to  give  a  new  title  to 
Norris,  the  act  would  come  within  the  decision  of  this  Court 
in  the  case  of  Fletcher  v.  Peck^  as  a  law  impairing  the  obliga- 
tion of  contracts.  In  determining  whether  such  was  its 
effect,  it  is  necessary  to  inquire  whether  Norris's  entry  was 
absolutely  void,  or  gave  an  incipient  title,  capable  of  being 
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carried  into  grtnt.  If  fhe  purcbue  money  was  paid,  the 
entrj  was  Taiid«  If  not .  pRid,  the  entry  might  be  void,  or 
only  voidable.  The  words  of  the  act  under  which  it  was 
made  have  been  cited,  and  may  admit  of  either  coustmc- 
tion.  It  is  a  question  for  tlie  legislature  and  courts  of  the 
State,  and  its  decision  the  one  way  or  the  other  would  not 
be  repugnant  to  the  constitution  of  the  United  States.  It  is 
apparent  that  the  legislatuHB  of  North  Carolina  has  not 
considered  these  entries,  where  the  purrliase  money  was 
not  paid  at  the  time,  as  being^  absolutely  void,  but  has  sup* 
posed  them  to  be  capable  of  being  perfected,  and  carried 
into  grant,  as  the  Ic^slature  might  direct. 

In  1794,  the  comptroller  was  directed  to  issue  warrants 
in  all  cases  in  which  the  purchase  money  had  been  paid. 

In  1796,  it  was  enacted,  that  no  grants  should  issue  on 
warrants  on  entries  made  in  John  Armstrong's  office,  unless 
it  should  appear  by  Armstrong's  books,  or  other  sufficient 
testimony,  that  the.  purchase  money  had  t>een  paid.  The 
next  succeeding  section  of  the  same  act  authorizes  any  per- 
son  entitled  to  such  entry  to  pay  into  the  treasury  the 
amount  or  balance  of  the  purchase  money,  upon  which  a 
warrant  may  be  issued. 

In  1798,  the  legislature  appointed  commissioners  toinves* 
tigate  the  frauds  suggested  to  have  been  committed  in  the 
Secretary's  office,  and  directed  that  no  grant  should  issue 
on  warrants  obtained  on  entries  which  the  commissioners 
might  deem  fraudulent. 

The  act  oM799,  cb.  7.  sec.  16.  directs  warrants  to  issue 
on  all  entries  where  the  requisites  of  the  law  have  been,  or 
shall  be,  complied  with. 

The  legislation  of  North  Carolina,  to  the  year  1803,  pro- 
ceeds upon  the  idea,  that  the  entries  made  in  John  Arm- 
strong's office,  for  which  the  purchase  money  had  not  been 
paid,  were  not  absolutely  void,  but  might  be  made  good  by 
paying  the  purchase  money,  or  such  part  of  it  as  remained 
due.  The  right  seems  to  .have  been  considered  as  pre- 
served and  suspended  until  the  purchase  money  should  be 
paid.  In  this  state  of  things,  the  power  of  perfecting  titles, 
which  had  been  retained  by  North  Carolina  in  her  Cession 
Act,  was  transferred  to  Tennessee,  on  condition  that  titles 
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ttboold  be  perfected,  or  eutries  made,  under  tbe  laws  of  ihat 
State,  according  to  the  requisites  of  those  laws. 

In  1 806,  c.  1 .  sec.  45.  the  l^blature  of  Tennessee  ap* 
pointed  comnuHsioners  to  decide  on  the  validity  of  entries, 
with  directions  to  admit  no  warrants  on  eutries  made  in  John 
Armstrong's  office,  if  it  may  appear  to  the  said  commis- 
sioners that  the  purchase  money  has  not  been  paid. 

By  tbe  act  of  1 807,  c.  20.  sec.  25  and  39.  it  is  enacted, 
that  where  it  shall  appear  to  either  of  the  commissioners, 
(hat  entries  have  been  made  in  John  Armstrong's  office,  on 
which  the  purchase  money  has  been  paid,  in  whole  or  in 
part,  warrants  may  issue  for  so  much  land  as  has  been  paid 
for.  But  it  is  provided,  that  the  person  exhibiting  such 
claim,  shall  produce  a  certificate  from  the  comptroller  of 
Nordi  Carolina,  showing  what  sum  was  paid  on  tbe  said  en- 
try. This  act  was  continued  in  force  till  the  let  of  January, 
1815.  In  October,  1 8 1 5,  an  act  passed,  directing  that  there 
should  be  one  commissioner  in  East,  and  one  in  West  Ten- 
nessee,  each  of  whom  should  exercise  the  powers  which  had 
been  vested  in  commissioners  by  the  act  of  IBOt. 

We  Jo  not  understand  that  the  propriety  or  obligation  oi 
these  acts  has  ever  been  questioned  by  the  Courts  of  either 
North  Carolina  or  Tennessee.  We  do  not  understand  that 
the  Courts  of  either  State  have  ever  questioned  the  legisW 
tive  construction  of  the  act,  opening  the  office  in  which 
this  entry  was  made.  That  construction  is,  that  entries  re- 
ceived by  John  Armstrong,  though  not  accompanied  by  Ihc 
purchase  money,  were  not  absolutely  void,  but  would  be- 
come valid,  should  tbe  purchase  money  be  afterwards  paid ; 
and  that  such  proof  of  payment  might  be  received  as  the 
legislature  should  prescribe.  It  cannot  be  doUbted,  that 
numerous  titles  are  held  under  this  construction  of  the  law. 
Its  correctness  or  incorrectness  does  not  seem  to  involve 
any  constitutional  question,  or  any  question  which  can  give 
this  Court  jurisdiction  in  a  cause  which  has  been  determined 
in  a  State  Court. 

Had  tbe  claim  of  Ezekiel  Norris  been  decided  by  the 
commissioners  acting  under  the  general  law,  it  would  pro- 
bably never  have  been  contested.  What  difference  is 
there,  so  far  as  respects  its  constitutionality,  between  tbe 


1827. 

Williams 

v. 

Norrb 


128 


CASES.  IN  THE  SUPREME  COURT 


1827. 

WiUiams 
▼. 

Norris. 


act  passed  in  his  particolar  case^  and  the  act  containing  a 
general  reference  of  all  cases  of  the  same  description  to  the 
commissioner?  The  difierence  consists  solely  in  this:  the 
general  act  admits  no  othei  proo(  of  payment  than  a  certifi- 
cate from  the  comptroller  of  North  .Carolina;  the  particu- 
lar act  authorizes  the  commissioner  to  establish  the.  claim 
on  sufficient  evidence;  that  is,  we  presume,  on  such  evi- 
dence as  is  generally  admissible  in  a  Court  of  justice.  We 
know  of  no  principle  which  could  impose  on  the  legislature 
of  the  State  the  necessity  of  exacting  from  the  claimant^ 
under  an  entry  made  in  John  Armstrong's  office,  as  indis- 
pensable to  the  establishment  of  his  claim,  a  certificate  from 
the  comptroller  of  North  Carolina  that  the  purchase  money 
bad  been  paid.  The  act  of  1794  left  the  fact  of  payment 
open  to  1^1  proof.  The  act  of  1796  required  that  it 
should  appear  by  Armstrong's  books,  or  other  legal  testi* 
mony.  If,  then,  the  general  act  of  Tennessee  had  allowed 
the  commissioner  to  issue  warrants,  on  sufficient  proof, 
such  act  might  have  been  questioned  on  the  ground  of  po- 
licy, but  not  of  right. 

If  this  be  correct,  if  the  legislature  might  have  dispensed 
with  this  testimony  in  a  general  law,  why  may  it  not  be  dis- 
pensed with  in  a  particular  law,  where  its  efiect  on  the  cause 
is  precisely  the  same  as  if  it  had  been  general  ?  There  are, 
undoubtedly,  great  and  solid  objections  to  legislation  for  par- 
ticular cases*  But  these  objections  do  not  necessarily  make 
such  l^islation  repugnant  to  the  constitution  of  the  United 
States. 

The  act  ^'  for  the  relief  of  Ezckiel  Norris,"  did  not  au- 
thorize the  commissioner  to  grant  him  a  certificate  or  war- 
rant on  his  entry,  unless  he  should  prove  that  the  purchase 
money  had  been  paid.  The  laws  had  preserved  such  en- 
tries, and,  consequently,  an  act  to  enable  the  proprietor  of 
one  of  them  to  prosecute  his  claim,  is  not  necessarily  an  act 
impairing  the  obligation  of  a  contract. 

The  question  whether  the  judgment  of  the  commissioner 
iiras  conclusive  evidence  that  the  purchase  money  had  been 
paid,  is  entirely  distinct  from  the  constitutionality  of  the 
law,  and  the  decision  of  the  State  Court  upon  it  cannot  be 
revised  in  this  Court. 
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We  are  of  opinion,  that  this  record  does  not  exhibit  a      1837, 
case  of  which  this  Court  can  take  jurisdiction,  and  that  the   ..^'"v'^^ 
writ  of  error  ought,  therefore,  to  be  dismissed.  Montgomery 

Hernandes^i 
Judgment.  This  cause  came  on,  &c*  On  coasideration 
whereof  this  Court  is  of  opinion,  that  there  is  no  error  ap« 
parent  on  the  face  of  the  record,  of  which  this  Court  can 
take  jurisdiction.  It  is,  therefore,  considered  by  this 
Court,  that  the  writ  of  error  be  dismissed,  and  that  tlie 
cause  be  remanded  to  the  Supreme  Court  of  Errors  and 
Appeals  of  the  State  of  Tennessee. 


[Constitutional  Law.    CoNSTaucTioN  of  Statute.] 

Montgomery,  Plaintiff  in  Error,  agaitist  Hernandez  and 

Others,  Defendants  in  Error. 

Under  the  25th  section  of  the  Judiciary  Act  of  1789,  ch.  20.,  ibis 
Court  has  no  appellate  jurisdiction  from  the  final  judgment  of  the 
highest  Court  of  a  State,  in  a  suit  where  is  drawn  io  question  the 
construction  of  a  statute  of,  or  a  commission  held  under  the  United 
States,  unless  some  title,  right,  privilege,  or  exemption,  under  such 
statute,  Uc,  be  specially  set  up  by  the  party,  and  the  decision  be 
agauat  the  eUdm  so  made  by  him. 

Where  a  suit  was  brought  in  a  State  Court  upon  a  marshal's  bond, 
under  the  act  of  April  10th,  1806,  ch.  21.,  by  a  person  injured  by  a 
breach  of  the  condition  of  the  bond,  and  the  defendants  set  up  as  a  de- 
fence to  the  action  that  the  suit  ought  to  ha? e  been  brought  in  the 
name  of  the  United  States,  and  the  Court  decided  that  it  was 
well  brought  by  the  party  injured  in  his  own  name  :  fleM,  that  the 
exemption  here  set  up  being  merely  as  to  the  form  of  the  action, 
and  no  question  arising  as  to  the  legal  liability  9f  the  defendants 
under  the  act  of  Congress,  this  Court  had  no  autbocity  to  re-et- 
amine  the  judgment,  so  far  as  respected  the  construction  of  that 
part  of  the  act,  which  provides,  that  suits  on  marshals'  bonds  **  shall 
be  commenced  and  prosecuted  within  six  years  after  the  said  right; 
of  action  shall  have  accrued,  and  not  afterwards." 

Under  the  4th  section  of  the  same  act,  although  the  condition  of  the 
marshars  bond  is  broken  by  his  neglecting  to  bring  monev  intp 
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1 907,  Court,  ilirecled  to  be;  x«>  l»r«Hi^ht  in,  or  to  pay  it  over  to  tiic  party. 

'i_^-  ^-^^r  yet,  if  the  proceedings  be  suspended  by  appeal,  m>  that  the  party  in- 

Montgomery  jured  has  no  light  to  demand  the  nioneyj  or  to  sue  lor  the  recover) 

^'*  of  it,  his  right  of  action  has  not  accrued,  so  a»  to  bar  it,  if  not 

JJoriiandr/..  cc»nmienccd  within  six  years. 

Feb,  Uth.       THIS  cause  was  ai^gucd  by  Mr.  D.  B.  O^den  for  the  plain 
tiflf  in  error,  and  by  Mr.  Key  for  the  deferidatiis  in  error. ' 

Feb.  tzth.        Mr.  Justice  Trimble  delivered  the  opinion  of  the  Court. 

This  case  is  brought  up  by  wHt  of  error  from  the  highest 
Court  of  law  of  the  State  of  Louisiana. 

The  case  is,  that  the  defendants  in  error«instituted  a  suit, 
in  their  own  names,  in  the  District  Court  of  the  State  foi 
the  first  judicial  district,  upon  the  bond  given  by  Michael 
Reynolds  to  the  United  States,  as  marshal  of  the  district  ot 
Louisiana,  conditioned  to  be  void  upon  his  *'  well  and  faith- 
fully executing  the  duties  of  hh  said  office ;''  and  the  plain* 
liff  in  error  having  executed  the  bond,  as  one  of  the  mar* 
bhaFs  sureties,  and  the  marshal  having  since  dicd^  the  suit 
was  brought  against  the  plaintiff  in  error,  and  the  said  Rey- 
nolds' pcrson^il  representative. 

The  breadi  of  the  condition  of  the  bond  alleged,  is,  tliat 
by  the  order  of  the  District  Court  of  the  United  States,  for 
the  district  of  Louisiana,  in  a  suit  in  Admiralty,  wherein  the 
defendants  in  error  were  lihcilants  against  the  schooner  Es- 
irclla  and  her  cai^o,  the  vessel  and  cargo  were  directed,  by 
(he  Court,  to  be  sold  by  the  marshal,  and  the  proceeds  of 
the  sale  held  by  the  marehul,  subject  to  the  order  of 
the  Coui-t ;  that  the  marshal,  in  pursuance  of  that  order, 
pold  the  vessel  and  cargo,  and  received  the  money ;  that  the 
Court  of  Admiralty,  by  its  final  decree  in  the  cause,  di- 
rected the  vessel  and  cargo,  or  the  proceeds  thereof,  to  be 
restored  to  the  libellants ;  and  that  the  marshal  had  failed 
to  pay  over  to  the  libellants,  3,136  dollars,  part  of  the  pro- 
ceeds, as  was  his  duty,  nnde^  the  final  order  and  decree 
of  the  Court.  The  suit  having  been  commenced  and  pro- 
secuted, by  petition,  according  to  the  practice  of  the  civil 
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law  which  prevails  in  Louisiana,  the  i-espondent,  Montj^o*      ig^iT. 
mery ,  put  in  his  answer,  admitting  the  execution  of  the  bond,  v^^-v^^ 
but  insisting,  that  as  the  bond  was  executed  to  the  United  Montgomery 
States,  and  the  defendants  in  error  no  parties  to  it,  they  had  Hernandez, 
no  right  or  interest  in  the  bond,  and  could  not  sue  for  a 
breach  of  the  condition  thereof;  and  denying  the  breaches 
alleged  in  the  petition*     By  a  supplemental  answer,  in  the 
nature  of  a  plea  of  the  act  of  limitations,  Montgomery  al 
leged,  if  any  breach  hieid  taken  place,  that  more  than  six 
years  had  intervened  since  the  cause  of  action,  before  the 
institution  of  the  suit. 

The  record  states,  that  the  jur}'  sworn  in  the  cause,  aflcr 
iiearing  testimony,  and  receiving  a  charge  from  the  Court, 
returned  a  verdict  for  the  defendants  in  error,  for  the  sum 
of  3,126  dollars;  for  which  sum  judgment  was  rendered 
upon  the  verdict  in  their  favour.  From  this  judgment 
Montgomery  appf^cilf^il  tn  the  Supreme  Court  of  the  State, 
where  the  judgment  of;  the  District  Court  was  affirmed ; 
and  this  judgment  is  sought  to  be  reversed  in  this  Court  upoi> 
the  present  writ  of  error. 

On  the  trial  of  the  cause  in  the  District  Court,  Montgo- 
mery objected  to  the  admission,  tis  testimony,  to  the  jury, 
certain  documents,  purporting  to  be  accounts  of  the  mar- 
shal^ sales  of  the  Estrella  and  cargo ;  and,  his  objections 
being  overruled,  he  excepted  to  the  opinion  of  the  Court, 
admitting  the  papers  ofTered ;  and  his  exception  was  sealed, 
•nd  made  part  of  the  record. 

The  appellate  Jurisdiction  of  this  Court,  in  cases  decided 
in  the  State  Courts,  is  very  special  and  limited)  in  its  charac- 
ter. By  the  ?5th  section  of  the  judiciary  act,  made  in  pur- 
suance of  the  constitution,  it  is  provided,  *^  That  a  final 
judgment  or  decree,  in  any  suit  in  the  highest  Court  of  law 
or  equity  of  a  State,  in  which  a  decision  in  the  suit  could  be 
had,  where  is  drawn  in  question  the  validity  of  a  treaty  or 
statute  of,  or  an  authority  cxerdsed  under,  the  United 
States,  and  the  decision  is  aj;ainbt  their  validity ;,  or  where 
is  drawn  in  question  the  validity  of  a  statute  of,  or  an  au- 
thority exercised  under,  any  Stale,  on  the  ground  of  their 
being  repugnant  to  the  constitution,  treaties,  or  laws  of 
the  United  States,  and  the  decision  is  in  favour  of  such 
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1 8S7*      validity ;  or  where  is  drawn  in  question  the  construction  oi 
s^^/^^»/  any  clause  of  the  constitution,  or  of  a-  treaty,  or  statute  of, 
MoDtgomerjr  ^^  commission  held  under,  the  United  States ;  and  the  de- 
fieniandesi.  cision  is  against  the  title,  right,  privilege,  or  exemption,  spe* 
cially  set  up  by  either  party,  under  such  clause  of  the  con- 
stitution, treaty,  statute,  or  commibsion,  may  be  re-exa- 
mined, and  reversed  or  affirmed,  bj  the  Suprei^'  Court  of 
the  United  States/' 
ICxtentof  the      Under  these  provisions,  we  have  no  authority  to  re-exa- 
ritdicUoo  o^'  ^^^^  the  whole  case.     We  can  re-examine  so  much,  and 
f  *iS**  iK  h**'  ^^^^  P^*^^  ^^^^  ^^^y^  *8  come  withiu  some  one  or  other  of 
iectioii  of  tiie  the  classes  of  questions  enumerated  in  the  act  of  Congress, 
Df  U^eS,Tb.2o!  ^^^  ^^  much  of  the  case  as  must  necessarily  be  decided  to 
arrive  at  such  question* 

It  has  been  insisted  for  the  plaintiiT  in  error,  that  the 
question  raised  upon  the  record,  whether  Hermandez,  not 
being  a  party  to  the  marshaPs  bond  givnn  to  the  United 
States,  could  maintain  a  suit  upon  it  in  his  own  name  only, 
Without  suing  in  the'  name  of  the  United  States,  for  his  use, 
is  a  question  which  can  be  re-examined  in  this  Court*  We 
iare  not  of  that  opinion*  It  is  not  every  misconstruction  of 
an  act  of  Congress  hy  a  State  Court,  that  will  give  this 
Court  appellate  jurisdiction*  It  is  where  the  party  claims 
some  title,  right,  privilege,  or  exemption,  under  an  act  of 
Congress,  and  the  decision  is  agaimt  such  right,  title,  privi- 
lege^  or  exemption* 

In  this  case  the  plaintifT  in  error  did  not,  and  could  not, 
claim  any  right,  title,  privilege,  or  exemption,  by,  or  under 
the  marshal's  bond,  or  any  act  of  Congress  giving  authority 
io  sue  the  obligors  for  a  breach  of  the  condition ;  or,  at 
most,  his  claim  to  exemption  rests  upon  form,  and  not  sub- 
stance, as  the  law  expressly  charges  him,  and  the  objection 
is  only  that  the  name  of  the  United  States  should  have  been 
inserted  for  the  use  of  the  plaintifi*. 

However  we  might  be  inclined  to  the  opinion  that,  regu- 
larly, and  in  point  of  form,  thfs  suit  should  have  been  in  the 
name  of  the  United  States,  for  the  use  of  Hermandez,  We 
have  no  jurisdiction  or  authority  to  re-examine,  and  either 
reverse  or  affirm  the  decision  of  the  State  Court  on  that 
ground* 
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'"Tbe  only  part  of  fhe  case  orer  which  we  can  rightfully      i837, 
exercise  appellate  jurisdictioD,  is  that  raised  by  the  supple-  v^^v^^ 
mental  answer,  pleading  the  prescription  or  Daroi  sia  years  ^  Montgomery 
in  which  the  part)  clauns  an  exemption  under  the  laws  of  HemaiideB. 
the  Uni(ed  States,  from  liabifity  as  surety  of  the  marshal  \ 
the  decision  in  the  State  Court  being  against  the  exemption 
so  specially  set  up  by  him* 

Tlie  act  of  Congress  passed  in  1 806,  relating  to  bonds 
given  by  marshals,  enacts,  '^  that  M  suits  on  marshals' 
bonds,  if  the  cause  of  action  has  already  accrued,  shall  be 
commenced  and  prosecuted  within  three  years  after  the  pas- 
sage of  this  act,  and  not  afterwards ;  and  all  such  suits,  in 
case  the  right  of  action  shall  accrue  hereafter,'  shall  be  com- 
menced and  prosecuted  within  six  years  after  the  said  right 
of  action  shall  have  accrued,  and  not  afterwards,'^  &c.  {In- 
gersoPa  Dig.  402.) 

It  is  obvious,  that  whether  this  act  of  Congress  exempts 
the  plaintiff  in  and  from  responsibility  or  not,  must  de- 
pend upon  the  time  when  the  right  of  action  accrued  to 
Hermandez  &  Co.  for  any  injury  sustained  by  reason  of  the 
marshal's  failure  to  perform  his  duty.  It  was  the  duty  of 
the  marshal,  under  the  order  of  the  Court  of  Admiralty,  di- 
recting him  to  sell  the  Estrella  and  cai^o,  and  hold  the  pro- 
ceeds subject  to  the  future  order  of  the  Court,  to  bring  the 
mone)  into  Court  as  soon  as  received  by  him,  in  order  that  it 
might  be  deposited  in  the  Branch  Bank  of  the  United  States. 
The  order  of  the  Court  directing  the  marshal  to  hold  the  pro- 
ceeds until  the  further  order  of  the  Court,  can  only  be  con- 
strued to  mean,  that  he  should  hold  them  in  tl^e  manner 
prescribed  by  law.  The  law  directs  the  money  to  be  de- 
posited in  the  name  of,  and  to  the  credit  of  the  Court;  and 
provides,  that  the  money  so  deposited  shall  not  be  drawn 
out  of  bank  without  the  order  of  the  Court.  The  ob- 
ject of  the  law  was  to  prevent  the  officers  of  the  Court  from 
holding  mone;,  in  such  cases,  in  their  own  bands,  and  con- 
verting it  to  their  own  use.  It  was  only  a  partial  execution 
of  the  precept  of  the  Court  to  sell  the  vessel  and  cargo ; 
its  mandate  was  not  faithfully  performed  until  the  proceeds 
were  brought  into  Court  by  him,  in  order  to  be  deposited 
according  to  law,  or  until  he  paid  it  over  to  Hermandez,  as 
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1827.      dirccte*}  by  thr  final  tlocrcc  and  order  of  (*^urt«     Theraar- 

v^^^v"*^  «HalV  £iili]i'e  to  bring  in  the  monoy.  or  pay  it  over  to  Ucr- 

Mont-omery  ,,3^,^^^   .    q^   ^^^  3  violation  of  hi«  duty,  and  a  breach  ol 

lletnandez.  the  r   .  lition  of  his  bond. 

The  Supn*ivie  Co»irl  of  the  Stale  decided,  that  although 
the  breach  of  the  condition  of  tiie  bond  took  place  more 
than  sii  J  oars  before  the  ini^titution  of  this  suit,  jet  the 
plairtifTs  right  of  action  did  not  accrue  until  within  the  gix 
years;  amiihat.  conscqtu ntly.  the  act  of  limitations  consti* 
tuted  no  bar  lo  the  aclion  Tbi*  Court  perfectly  accords 
in  opinion  with  the  Supreme  Court  of  the  State. 

If  it  be  true,  that  the  condition  of  the  bond  was  broken 
at  the  time  the  marshal  faiieti  to  bring  the  money  mto  Court 
to  be  deposited  la  the  bank,  or  pay  it  over  to  Hermaodez  ii 
Co. ;  and  if  it  be  true  that  the  breach  of  the  condition  of  the 
bond  was  to  the  injury  of  Hernandez  ti  Co* ;  yet,  it  is  not 
true,  that  Hernandez  &  Co.  had,  at  that  time,  any  right  of 
action.  The  record  of  the  proceeding!i  in  the  Court  of  Ad- 
miralty shows  that  the  Kstr^HI:i  and  caiigo  were  sold,  and  the 
proceeds  i'ocei\r.d  bv  (ho  marshal*,  and  that  the  suit  was 
tinally  decided  in  the  District  Court,  on  the  day  of 

,  1817;  by  whim  una!  decree  the  proceeds 
were  ordered  to  be  paid  over  to  f  lemiandcz  &  Co. 

An  appeal  was  presented  from  tliat  decree  in  this  Court ; 
where  it  wa<f  affirmed  at  the  February  term  in  the  year 
1819,  within  less  than  six  years  before  the  institution  of  this 
i«uit. 

It  is  perfectly  clear  that  Hernandez  81  Co.  had  no  right  to 
demand  of  tlie  marshal  tlie  proceeds  of  the  sales,  or  to  su€) 
for  the  recovery  thereof,  until  aller 'the  affirmance  in  thif 
Court.  The  right  of  action  was  suspended,  during  the  pen- 
dency of  the  appeal  in  this  Court:  and  during  such  suspen- 
sion, the  statute  of  limitations  did  not  run  against  him. 

We  are,  tlierefore,  of  opinion,  that  the  Supreme  Court  ol 
Louisiana  have  misconstrued  neither  the  act  of  Congress 
limiting  actions  upon  marshals*  bonds  to  six  years  from  the 
time  the  right  of  action  accru6^,  nor  any  other  act  of  Con- 
gress, to  the  prejudice  of  the  piaintitf  in  error. 

Judgment  affirmed,  with  Costs  r.nd  six  per  cent,  da* 
mages. 
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f  be  judp;meDt  of  the  highC4it  Court  of  law  of  a  St&te,  deciding  iu 
favour  of  the  validity  of  a  statute  of  a  State,  drawn  in  queation 
on  the  ground  of  its  being  repugnant  to  the  convtiiution  of  the. 
United  States,  is  not  a /no/  judgment  within  rhe  ft5th  ticction  of 
the  Judiciary  Act  of  1789,  ch.  S^O.,  if  the  suit  h«»  bcf^n  remanded 
to  the  inferior  State  Couit,  inhere  it  originate<<,  for  further  pro- 
ceedings, not  inconsistent  with  the  judgment  of  the  highest  Court 

ERROR  to  the  Court  of  Appeals  of  Kentucky. 

This  was  an  ejectment,  originally  brought  in  the  Harrison 
Circuit  Court  of  the  State  of  Kentuckj,  by  the  plaintiffp  'u 
error,  against  the  defendants  !ri  eri:or,  and  judgment  being 
rendered  for  the  plainiitrs.  the  cause  was  carried,  by  writ  of 
error,  to  the  C^urt  of  Appeals,  being  (he  highest  Court  of 
law  and  equity  of  that  State.  The  judgment  was  reversed 
in  the  Court  of  Appeals,  and  the  cause  remanded  to  the 
Harrison  Circuit  Court,  for  further  pioceedings,  not  incon- 
sistent with  the  decision  of  the  Court  of  Appeal^.  Where- 
upon the  plaintifls  sued  out  their  Tiit  of  error  under  the 
25th  section  of  the  Jud'cldti-y  Act  of  1789,  c.  20.  and 
brought  the  cause  before  this  Court,  as  being  a  suit  where 
was  drawn  in  question  the  validity  of  a  statute  of  the  State 
of  Kentucky,  on  the  ground  of  its  being  repugnant  to  the 
constitution  of  the  United  States,  and  the  decision  being  in 
favour  of  its  validity. 

Mr.  Wickliffe  moved  to  quash  the  writ  of  error,  upon  the  I'ei.  Ui. 
ground,  that  althouG;h  the  decision  of  the  Court  of  Appeals 
was  in  favour  of  the  validity  of  the  statute  which  had  been 
drawn  hi  question  as  being  repugnant  to  the  constitution  of 
the  United  States,  the  judgment  of  that  Court  was  not  ^'  a 
final  judgment"  within  the  true  meaning  of  the  25th  section 
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r827.      ^f  ^®  Judiciary  Act  of  1789,  ch.  20*  the  case  having  been 
v«^v^^^  remanded  to  the  Circuit  Court  of  Harrison  for  further  pro- 

T.  Motion  allowed. 

Earlj. 


[CONSTITUTIOIIAL  Law.]^ 

The  Post  Master  General  of  the  United  States 

against  Early  and  Others. 

The  Circuit  Cotnrts  of  the  Union  hare  jurisdiction,  under  the  consti- 
tution, and  the  acts  of  April  90tb,  1810,  ch.  262.  s.  29.,  and  ot 
Marched,  1815.  ch.  782.  s.  4.,  of  suits  brought  in  the  niroe  ol 
**  the  Post  Master  General  of  the  United  States/*  on  bonds  given 
to  the  Post  Master  General  bj  a  deputy  Posi  Master,  condirioned 
**to  pay  all  moneys  that  shall  come  to  his  hands  for  the  postages  of 
whatever  is  by  law  chargeable  with  postage,  to  the  Post  Master 
General  of  the  United  States  for  the  time  being,  deducting:  only 
the  commission  and  allowances  made  by  law  for  his  care,  trouble, 
and  charges,  in  managing  the  said  office,**  &c. 

The  Post  Master  Genernl  has  authotity  to  take  such  a  bond,  under 
the  different  acts  establishing  and  regulating  the  Post  Office  de- 
partment, and  particularly  under  the  ac(  of  April  30th,  1810,  ch. 
262.  s.  29.  42. 

THIS  was  an  action  of  debt,  commenced  in  the  Circuit 
Court  for  the  district  of  Georgia,  by  the  District  Attorney 
of  the  United  States  for  that  district,  in  the  name  of  the 
Post  Master  General  of  the  United  States,  gainst  the  de- 
fendants, on  a  bond  executed  by  them,  in  Juhfl.  1820,  to  the 
Post  Master  General  of  the  United  States,  the  condition  of 
which,  after  reciting  that  Eleazer  Early  (one  of  the  co- 
obligors  and  defendants  in  the  suit)  is  Post  Master  at  Sa- 
vannah«  provides,  that  if  he  shall  perform  the  duties  of  bis 
office,  "  ahd  shall  pay  all  moneys  that  shall  come  to  his 
hands  for  the  postages  of  whatever  is  by  law  chai^eable 

a  He  cited  Gibbons  y.  Ogden,  6  Wheat.  Rep.  448 
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with  postage,  to  the  Post  Mastef  General  of  the  Uiuted  1337. 
States  for  the  time  being,  deducting  only  the  commission  v^rv^^ 
and  allowances,  made  by  law,  for  his  care,  trouble,  and  ^^i^^f^ 
charges*  in  managing  the  said  office,^^  &c.  ^'  then  the  above 
obligation  shall  be  void.^'  The  breach  assigned  was,  that 
the  said  E.  Early  didnot  pay  to  the  Post  Master  General 
the  moneys  which  came  to  his  hands,  as  post  master  at  Sa- 
vannah, but  that  the  sum  of  7,736  dollars  and  64  cents  was 
still  in  arrear  and  unpaid.  The  defendants  pleaded  to  the 
jurisdiction  c^f  the  Court,  that  this  was  ^*  not  a  suit  in  which 
the  United  States  are  a  party,  nor  is  the  debt  declared  oti 
one  contracted,  authorized,  or  arising,  under  a  law  of  the 
United  States,  and  over  which  jurisdiction  has  been  given 
to  this  honourable  Court.^^  On  the  argument  of  the  cause 
in  the  Court  below,  the  opinions  of  the  judges  of  that  Court 
were  opposed  upon  the  question  of  jurisdiction,  and  it  was 
certified  to  this  Court  for  a  final  decision. 


The  cause  was  argued  by  the  Attorney  General  and  Mr. 
fVheaton,  for  the  plaintiff,  and  by  Mr.  Webster  and  Mr. 
Berrien^  for  the  defendants. 

On  the. part  of  the  plaintiff,  it  was  contended,  (1.)  that 
the  laws  of  the  United  States  gave,  and  were  intended  to 
give,  the  jurisdiction  now  in  question.''  If  there  was  any 
apparent  discrepancy  in  the  laws  on  the  subject,  it  grew  out 
of  the  fact,  that  the  post  office  department  existed  long 
before  the  establishment  of  the  present  constitution,  and 
Congress  had  dealt  with  it  as  an  existing  institution  of  the 
government.  The  laws  now  in  force,  and  the  usage  which 
had  grown  up  under  them,  of  the  Post  Master  General 
taking  bonds  to  secure  the  official  good  conduct  of  his  dcr 
pnties,and  l)ringing  suits  on  them  in  the  Courts  of  the 
Union,' woold  be  best  explained  by  a  recurrence  to  this  his-* 
torical  fact.     The  Post  Office  Act  of  April  30th,  1810, 

ch.  262.  s.  29.  which  is.a  consolidation  of  the  former  laws 

< 

on  the  subject,  directs  the  Post  Master  General  to  '^  cause  a 
mil  to  be  commenced,  against  any  post  master  who  does  not 
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1897.      render  hit  qaarterly  accounts,  and  pay  over  the  balance  to 
K^^^r^^  the  Post  Master  General."    And  provides^  "  that  all  nctlt 
'ol^^*'  which  shall  hereafter  he  commenced  for  the  rccorery  of 
T.         debts  or  balances  due  to  the  general  post  oiBce,  whether 
Early,      ^^y  appear  fry  band  or  obtigations  made  in  the  name  of  the 
existing,  or  any  preceding,  Post  Master  General,  or  other- 
wise, shall  be  instituted  tn  Ihe  name  of  the  Tost  Matitr  Ge^ 
nerat  of  the  United  States.^^    The  42d  section  of  the  same 
act  repeals  the  former  post  office  laws,  with  a  proviso,  saving 
suits  and  the  bonds  given  by  deputy  post  masters  for  the  faith- 
ful execution  pf  their  several  duties  and  offices.    The  act 
of  the  Sd  of  March,  1815,  cb.  783.  s.  4.  declares,  *<  that  the 
District  Courts  of  the  United  States  shall  have  cognizance, 
concurrent  with  the  Courts  and  magistrates  of  the  several 
States,  and  the  Circuit  Courts  of  the  United  States^  of  all 
suits  at  common  law,  where  the  United  States,  or  nny  officer 
thereof,  under  the  authority  of  any  act  of  Congress^  shall 
^ue^  although  the  debt,  claim,  or  matter  in  dispute,  shall  not 
amount  to  100  dollars.'^     It  was  admitted  that  the  clause 
giving  the  jurisdiction  to  the  Circuit  Courts,  was  awkwardly 
expressed  in  this  last  section,  which  seemed  to  have  been 
drawn  upon  the  supposition  that  the  jurisdiction  already  re- 
sided in  those  Courts ;  yet  it  was  insisted  that  this  was 
equivalent  to  a  declaration  of  the  legislative  will,  that  it 
should  be  exercised  by  them,  since  the  District  Courts  could 
not  have  a  concurrent  jurisdiction  with  the  Circuit  Courts 
in  such  suits,  unless  the  latter  had,  by  law,  cognisance  of 
the  same.     If  it  should  be  objected,  that  though  the  Circuit 
Courts  might  have  cognizance  of  actions  where  any  officer 
of  the  United  States  sues  under  the  authority  of  any  act 
of  Congress,  yet  there  is  no  such  act  authorizing  the  Post 
Master  General  to  take  the  bond,  on  which  this  suit  was 
brought :  it  was  answered,  that  the  authority  to  sue  on  such 
a  bond,  given  in  the  29th  section  of  the  act  of  1810,  is  an 
implied  authority  to  take  it,  and  a  legislative  recognition  of 
the  notorious  pre-existing  practice  of  office,  which  is  also 
strongly  confirmed  by  the  proviso  in  the  43d  section,  saving 
all  suits  and  the  bonds  given  by  post  masters.  Even  if  it  were 
doubtful  whether  he  could  take  a  bond  for  the  iaithful  dis- 
charge,  by  his  deputies,  of  their  official  duties,  without  an 
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eipress  authority  by  law,  a  bond  wiijit  certainly  be  taken  to      ]  997, 
aecQPe  the  payment  of  moneys  due  to  the  goTemment  in  v«#^-v^^^ 
the  post  office  department,  as  well  as  to  an  individual,  or  to  ^^^^^'^ 
a  corporation.*    A  mere  voluntary  bond,  taken  at  common         t. 
law,  for  a  purpose  not  unlawful,  and  adapted  as  means  to      Eailj. 
attain  the  end  contemplated  by  the  statute,  would  be  valid, 
and  a  suit  might  be  maintained  upon  it  in  a  Court  of  com- 
petent jurisdiction.* 

2.  If,  then,  the  bond  was  a  lawful  bond,  and  the  Post 
Master  General  was  authorized  to  cause  a  suit  to  be  com- 
menced on  it  in  his  official  name,  and  if  the  intention  of 
Congress  to  vest  jurisdiction  over  such  suit  in  the  Circuit 
Courts  was  sufficiently  manifested,  the  only  remaining  ques- 
tion would  be,  whether  the  laws  conferring  this  jurisdiction 
were  consistent  with  the  constitution,  by  which  the  judicial 
power  is  eictended  to  ^  all  cases  in  law  and  equity  arising 
under  (As  laws  of  the  United  States,'^^  and  to  ^^  controversies 
to  which  th^  United  States  shall  be  a  party  J^^  That  this  was 
a  case  arising  under  the  laws  of  the  Union,  was  self-evident; 
and  that  it  was  a  controversy  to  which  the  United  States  is  a 
party,  would  appear  from,  an  examination  of  the  record. 
The  suit  is  brought  by  the  District  Attorney  of  the  United 
States,  inthe  name  of  the  Post  Master  General,  not  for  his 
own  benefit,  but  as  jthe  public  agent  of  the  government,  and 
a  trustee  for  the  United  States.  The  acts  of  public  officers, 
within  the  sphere  of  their  authority,  are  the  acts  of  the  go* 
vemment;  and  the  money  to  be  recovered  being  the  proper- 
ty of  the  United  States  when  recovered,  the  United  States 
are  parties  to  the  suit.^  There  was  a  distinction  be- 
tween a  formal  party  to  the  suit,  and  a  substantial  party  to 
the  controversy.  This  distinction  might  be  illustrated  by 
the  ordinary  principle  applicable  to  assignments  of  choses 
in  action,  where  the  suit  is  brought  by  the  assignee  in  the 
name  of  tiie  assignor,  but  the  latter  cannot  control  it.'''  So. 

a  Dogan  ▼.  United  States,  3  Wheat  Rep  17i. 
b  StLordRaywi.  1459    S.  C.  S  Str.  745.     iDalL  m.    QBiim- 
!S8f.    12  Mau.  Rep*  967.     1  PeUrs'  C.  C  Rep,  47. 
c  Osbora  ▼.  The  Bank  of  the  United  State*,  0  fyhrcf  Rfp,  f^or 

ff  1  WhfQt.Rtp.  235.    ?  Wheal'  Rep.  r^-f 
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1837.      also,  the  anignee  of  the  crown  has  aright  to  sue  in  the 
v^^v^^i^  name  of  the  crown.*    There  the  crown  is  no  party  to  the 
^Qc^*T'^  controversy,  though  a  party  to  the  suit.     Here  the  Post 
T.  Master  General  is  the  nominal  party  on  the  record,  but 

B^tly.  the  United  States  is  the  real  party  to  the  controversy.  In 
the  cac;e  of  Broion  v.  Strode^  where  the  suit  was  brought 
in  the  name  of  ^*  the  justices  of  the  peace  for  the  county 
of  Stafford,^'  who  were  citizens  of  Virginia,  against  the 
defendant,  a  citizen  of  the  same  State,  to  recover  a  debt 
due  to  a  British  subject,  the  alien  was  there  considered 
as  the  substantial  party  to  the  suit,  it  being  brought  for  his 
benefit.*  So,  in  England,  many  suits  in  which  the  public 
is  concerned,  are  not  brought  in  the  name  of  the  crown. 
Thus,  at  common  law,  independent  of  uiiy  statutory  provi- 
sion, tlie  Attorney  General  exhibits,  in  his  own  name,  an  in- 
formation of  debt,  which  is  called  the  king's  action  of  debt; 
or,  if  a  discovery  is  wanted,  an  English  information  in  the 
Exchequer,  called  the  king's  bill  in  equity.  Here  the  At- 
torney General  is  the  nominal  party,  whilst  the  crown  is  the 
substantial  party  for  whose  benefit  the  suit  is.  brought^  And 
the  prosecutions  under  the  revenue  laws  are  frequently 
brought  by  the  commissioners  of  excise  and  the  customs, 
or  by  their  order,  in  the  name  of  the  Attorney  General ;  or, 
in  minor  cases,  by  the  inferior  officers  of  the  revenue  ;  but 
the  public  is  always  considered  as  the  substantial  party  to 
the  suit.** 

For  the  defendants,  it  was  argued,  that  whatever  might 
be  the  extent  of  the  judicial  power  as  defined  in  the  consti- 
tution, the  tribunals  inferior  to  the  Supreme  Court,  and 
created  by  Congress,  could  only  exercise  such  jurisdiction 
as  was  expressly  conferred  upon  them  by  statute.  But,  it 
was  insisted,  that  this  was  not  '^  a  case  arising  under  the 
lawi  of  the  United  States,"  nor  "  a  controversy  to  which 
the  United  States  are  a  party.''     And,  in  this  view,  it  was 

a  Cro.  Jac.  C2. 

b  9  Cranch,  SOS. 

c  Bmh.  tStb.  262.  558.  2£3.  Parker,  87.  279.  Hak,  in  Hargr. 
Law  TracU,  216.  2  AnMtr,  558.  Coop,  Eq.  PL  21,  22.  MUf,  PL 
22.    Barton's  Eq.  59. 

d  2  EosVs  Rtjy.  SC2.    1  Chitty's  Com.  Law,  801.  824. 
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insisted,  (1.)  that  there  was  no  law  of  Congress  which,  in.  1827, 
terms,  required  or  authorized  the  Post  Master  General  to  v^^v^^ 
take  the  bond  on  which  the  suit  was  brought.  There  was,  ^jQ^g^lrar*^ 
indeed,  no  exprc$9  inhibition  of  such  a  bond.' but  the  sup-  ?. 
posed  implied  authority  to  take  it  was  negatived  by  the  ob-  Eailj. 
▼ious  policy  of  the  post  office  laws.  T  hat  policy  was  to 
secure  the  collection  of  the  dues  to  the  department  by  re- 
quiring prompt  settlementi),  enforced  by  the  personal  re- 
sponsibility of  the  Post  Master  General,  as  provided  in  the 
29th  section  of  the  act  of  1810.  It  was  not  meant  to  relj 
upon  this  provision  as  constituting  a  ground  of  defence  for 
a  deputy  post  master  sued  by  the  Post  Master  General  for 
official  neglif^cnce,  upon  the  primary  obligation  imposed  on 
him  by  accepting  the  office,  and  not  accounting  for  the  pub- 
lic moneys  received  in  his  official  capacity.  It  was  only 
contended,  thai  itexchided  fhe  idea  of  thg  Post  Master  Ge- 
neral being  authorixed  to  lake  a  security  not  expressly  au- 
thorized by  the  law,  from  an  agent  appointed  by  him,  re- 
movable by  him,  ami  acrountable  to  him.  This  inference 
was  supported  by 'the  new  provision  inserted  in  the  3d  sec- 
tion of  the  amended  post  otlice  act  of  1  ?  1 5,  expressly  au- 
thorizi/)g  and  requiring  him  to  take  such  a  bond.  This  was 
a  legislative  declaration,  negativing  the  right  under  any  pre- 
existing statute.  The  question  here  was  not,  whether  this 
might  not  be  good  as  a  voluntary  bond  at  common  law. 
Without  stopping  to  inquire  whether  the  United  States  have 
a  system  of  unwritten  la«v,  to  which  an  official^  bond,  not 
authorized  by  any  statute  of  Congress,  can  be  referred  for 
its  validity,  it  was  said  that  the  cases  cited  to  show  that  the 
bond  might  be  sustained  at  common  law,  were  foreign  to 
the  present  inquiry.  This  was  a  question  of  jurisdiction, 
which  depended  upon  the  other  question,  whether  this  bond, 
(admitting  it  to  be  valid  at  common  law,)  when^  made  the 
foundation  of  an  action,  presented  a  case  arising  under  the 
laws  of  the  United  States.  To  make  it  a  case  arising  under 
those  laws,  the  bond  must  not  only  be  valid,  but  must  be 
authonzed  by  statute  ;  and  the  case  could  no  more  be  said 
to  arise  under  the  laws  of  the  United  States,  than  that  of  a 
voluntary  bond  taken  by  the  marshal,  or  the  collector,  from 
their  deputies 
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1 827.         ^*  But  even  sapposiog  fhe  bond  in  qaeftion  was  authorized 

v-^^\r^p/  to  Be  taken  by  the  laws  of  die  United  States  Jurisdiction  of 

^GenJjS^  *  *"'*  brought  upon  it  could  only  be  vested  in  the  Circuit 

T.         Court  by  some  express   l^'slative  enactment.     Though 

Early*  (he  case  may  be  included  in  the  constitutional  grant  of  juris- 
diction, some  act  of  Congress  is  necessary  to  enable  the 
Courts  to  eiefcise  it«*  So  for  from  Congress  having  con- 
ferred this  jurisdiction  on  the  Circuit  Courts,  the  Post  Office 
Act,  whilst  it  is  silent  as  to  the  Courts  of  the  Union,  eipressly 
confers  it  ^on  the  State  Courts.  As  to  the  Judiciary  Act  of 
1815,  s.  4.  the  title  of  that  act  shows  the  intention  of  Con- 
gress to  limit  its  operation  to  the  State  Courts  and  to  the 
District  Courts  of  the  United  States.  If  it  ctfn  be  con- 
strued to  extend  to  the  Circuit  Courts  of  the  Union,  its  ef- 
fect is  merely  to  give  them  jurisdiction  in  the  specified  cases 
where  ^^the  debt,  claim,  or  matter  in  dispute,  shall  not 
amount  to  100  dollars.'^  The  words  ^*  concurrent  with  the 
Circuit  Courts,'^  were  not  intended  to  give  jurisdiction  to 
those  Courts.  Similar  expressions  are  found  in  the  9th  and 
1 1th  sections  of  the  Judiciary  Act  of  1789,  but  it  had  never 
been 'supposed  that  such  was  their  effect.  It  is  possible 
that  the  act  was  passed,  upon  the  mistaken  supposition  that 
the  jurisdiction  was  already  vested  in  the  Circuit  Court* 
But  this  could  not  make  the  law;  a*id  the  Court  would  not 
construe  this  particular  act  contrary  to  its  plain  intent,  how- 
ever erroneous  the  opinion  which  produced  it. 

3.  The  remaining  question  was,  whether  the  United 
States  were  a  party  to  the  suit.  And  even  admitting  that 
the  proceeds  would  accrue  to  their  benefit,  that  the  money 
which  the  bond  was  given  to  secure  was  their  money,  for 
which  assumpsit  could  have  been  maintained  against  the 
principal  obligor  in  their  name ;  still,  as  it  regarded  the  co- 
obligors  or  sureties,  this  was  a  new  contract,  not  depending 
on  any  pre-existing  debt,  liability,  or  obligation  from  them 
to  the  United  States.  Their  obligation  arises  exclusively 
from  the  bond,  which  binds  them  to  the  Post  Master  General 
alone ;  no  action  could  be  maintained  against  them  by  the 

a  Bank  of  the  United  States  v.  Deveavx,  7  Craneh.  89,    M'In- 
♦'»w  V  Wood.  7  Cntnck,  50S 
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United  States,  upon  fbe  bond,  or  in  the  fonn  of  an  express      1897. 
or  implied  assumpsit  to  recover  the  money,  the  payment  of  >^^\/^^ 
which  the  bond  was  intended  to  secure.     Could,  then,  the  ^^  ^*^^ 
United  States  be  considered  as  parties  to  the  suit,  for  the         y. 
purpose  of  giving  the  Court  a  jurisdiction,  which  it  would      Early, 
not  take  if  they  were,  in  fact,  parties  to  the  suit,  or,  (iu  the 
words  of  the  Judiciary  Act  6f  1789,)  *^  plaintiffs  or  peti- 
tioners ?^'    The  jurisdiction,  as  derived  from  the  character 
of  the  parties,  most  depend,  not  on  the  question  who  is  the 
substantial  party  in  interest,  but  who  is  the  formal  party  on 
the  record. «    Independent  of  the  circumstance  that  the 
United  States  had  no  interest  on  the  face  of  the  bond,  which 
would  entitle  them  to  maintain  an  action  on  it,  they  are  in- 
hibited from  being  parties  to  ttie  suit,  ejen  as  against  ttie 
principal  obligor,  by  the  express  prorisions  of  the  Post 
Office  Act  of  1810,  s.  39.,  which  directed  that  all  such  suits 
*<  shall  be  commenced  in  the  name  of  the  Post  Master  Ge- 
neral of  the  United  States.^'    Even  supposing,  therefore, 
that  Congress  has  legislated  upon  the  unfounded  assumption 
that  the  jurisdiction  was  already  vested  in  the  Circuit  Court, 
or  supposing  that  the  case  is  a  casus  omissus^  can  the  judi- 
cial power  correct  the  mistake,  or  supply  the  defect  ?  Even 
in  the  case  of  chosesin  action,  assigned  to  the  United  States 
as  callateral  security  for  debts  due  to  the  government,  the 
defect  of  jurisdiction  was  incontestible,  and  attended  with 
greal  practical  inconveniences ;  and  yet  Congress  has  re- 
cently refused  to  supply  it,  by  authorizing  suits  upon  such 
securities  to  be  brought  in  the  Courts  of  the  Union.     The 
case  of  Dugan  v.  The  United  States^^  went  upon  the  ground, 
that  in  all  cases  of  contract  with  the  United  States,  they 
had  a  right  to  enforce  it  by  an  action  in  their  own  names, 
unless  a  different  mode  of  suit  was  prescribed  by  law« 
But  if,  in  that  case,  the  treasurer  of  the  United  States  had 
been  authorized  and  required  to  sue,  in  his  official  name,  on 
all  bills  which  should  be  endorsed  to  him  for  account  of  the 
government,  would  this  Court  have  sustained  jurisdiction 
of  an  action  brought  on  such  bills  by  the  United  States  in 
their  own  name  ? 

a  Osbom  v.  Bank  of  the  United  States.  9  Wheat,  Rep.  805^^57. 
h  8  fffteol.  Bff.  ITS. 
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1 837.  ^i*'  Chief  Juntice  Marshall  delirered  Hie  opiQion  of  ttic 

\^^^\r^^  Courtf  and  after  stating  the  case,  proceeded  as  follows : 
^GeneraT"^      The  post  office  department  was  established  at  the  com- 
y.         mencenieAt  of  the  revolution,  under  the  superintendence  of 
Early,      g  p^g^  Master  General,  who  was  authorized  to  appoint  bis 
March  kith,  deputies,  and  was  made  responsible  for  their  conduct.  Soon 
after  the  adoption  of  the  present  government,  in  September, 
pott       oifice  1789,  Congress  passed  a  temporary  act,  directing  that  a 
Jaws.  p^^  Master  General  should  be  appointed,  and  that  his  pow- 

ers, and,  the  regulations  of  his  office,  should  be  the  same  as 
they  last  were,  ^^  under  the  resolutions  and  ordinances  of  the 
last  Congress."  The  power  of  appointing  deputies,  there- 
fore, and  the  responsibility  for  their  conduct,  still  remained 
with  the  Post  Master  General. 

This  act  was  continued  until  the  first  day  of  June,  1792* 
In  February,  1792,  an  act  was  passed  detailing  the  duties 
and  powers  of  the  Post  Master  General,  and  fixing  tie  rates 
of  postage.  It  directs  his  deputies  to  settle  at  the  end  of 
every  three  months,  and  to  pay  up  the  moneys  in  their  hands ; 
on  failure  to  do  which,  it  becomes  the  duty  of  the  Po»t  Mas- 
ter General  "  to  cause  a  suit  to  be  commenced  against  the 
person  or  persons  so  neglecting  or  refusing.  And  if  the 
Post  Master  General  shall  not  cause  such  suit  to  be  com- 
menced within  three  months  from  the  end  of  every  such 
three  nionths,  the  balances  due  from  e^ery  such  delinquent 
shall  be  chained  to  and  recoverable  from  him."  This  act 
was  to  take  efiect  on  the  first  of  June,  1792,  and  to  continue 
for  two  years.  In  May,  1794,  a  permanent  act  was  passed. 
It  retains  the  provision  requiring  the  Post  Master  General  to 
settle  quarterly  with  his  deputies,  but  omits  that  which 
makes  it  his  duty  to  cause  suits  to  be  instituted  within  three 
months  after  failure. 

In  March,  1 799,  the  subject  was  again  taken  up,  and 
Congress  passed  an  act,  which  retains  the  clause  making  it 
the  duty  of  the  deputy  post  masters  to  settle  their  accounts 
quarterly,  and  reinstates  that  wliich  direct?  the  Post  Master 
General  to  cause  suits  to  be  instituted  against  delinquents  ; 
bubstituting  six  months  in  the  place  of  three,  after  the  expi- 
i-ation  of  the  quarter,  under  the  penalty  of  being  himselt' 
cbar^able  with  the  arrears  doc  from  such  delinquent.  This 
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act  declfltres,  that  all  cause?  of  action  arising  under  it  may      i827. 

be  sued  before  the  judicial  Courts  of  the  several  States,  and  \^^-v^Hi^ 

of  the  several  territories  of  the  United  States.  Pwt  Master 

General 
Id  April,  1810,  Congress  parsed  an  act  for  regulating  the         v. 

post  office  establishment,  which  enacts,  among  other  things,  Earlj. 
that  all  suits  thereafter  to  be  brought  for  the  recovery  of  Effect  of  the 
debts  or  balances  due  to  the  general  post  office,  should  be  JSl^n^^jn^cou- 
instituted  in  the  name  of  ^*  the  Post  Master  General  of  the  nexion  with 
United  States."  This  act  also  authorizes  all  causes  of  ac-  Act  o"f  'i8l5^ 
tion  arising  under  it  to  be  sued  in  the  Courts  of  the  States  *utitSS*of  ju* 
and  territories.  liidiction. 

In  March,  1815,  Congress  passed  ^^an  act  to  vest  more 
effectually  in  the  State  Courts,  and  in  the  District  Courts  of 
the  United  States,  jurisdiction  in  the  cases  therein  men- 
tioned*'^ 

This  act  enables  the  State  Coarts  to  take  cognizance  of 
all  suits  arising  under  any  law  for  the  collection  of  any  di- 
rect tax  or  internal  duties  of  the  United  States.  The  4th 
section  contains  this  clause :  "  And  be  it  further  enacted, 
that  die  District  Court  of  the  United  States  shall  have  cog- 
nizance, concurrent  with  the  Courts  and  magistrates  of  the 
several  States,  and  the  Ctrcuit  Courts  of  the  United  States, 
of  all  suits  at  common  law  where  the  United  States,  or  any 
officer  thereof,  under  the  authority  of  any  act  of  Congress, 
shall  sue,  although  the  debt,  claim,  or  other  matter  in  dis- 
pute, shall  not  amount  to  one  hundred  dollars.'^  On  these 
several  acts  the  question  of  jurisdiction  depends. 

The  suit  is  brought  for  money  due  to  the  United  States ; 
and,  at  any  time  previous  to  the  act  of  1810,  the  suit  for  the 
money,  had  no  bond  been  taken,  might  have  been  brought  in 
the  name  of  the  United  States.  It  is  niot  certain  that,  inde- 
pendent of  the  bond,  it  could  have  been  instituted  in  the 
name  of  any  other  party.  The  Courts  of  the  United  States, 
had,  of  course,  jurisdiction.  The  laws  make  it  the  duty  of 
the  Post  Master  General  to  "'  cause  suits  to  be, instituted,'' 
not  to  bring  tfiem  ;  and  it  was  not  until  March,  1799,  that 
Congress  authorized  these  suits  to  be  instituted  in  the  State 
Courts.  It  is  obvious,  that  the  right  to  institute  them  in 
those  Courts,  anterior  to  the  passage  of  that  act,  was  doubl- 
ed ;  at  any  rate,  was  not  exercised  x  for  it  could  not  have 
Vot.>  XI!  10 
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1 837.  ^i*'  Chief  Juftice  Marshall  delivered  the  opinion  of  the 

v.^'^v'^h/  Court,  and  after  stating  the  caset  proceeded  as  follows : 
^Generia*"^      The  post  office  department  was  esiablit^hed  at  the  com- 
T.         mencement  of  the  revolution,  under  the  superintendence  of 
Early.      ^  Pq^^  Master  General,  who  was  authorized  to  appoint  his 
March  kith,  deputies,  and  was  made  responsible  for  their  conduct.  Soon 
after  the  adoption  of  the  present  government,  in  September, 
pott       oflice  1789,  Congress  passed  a  temporary  act,  directing  that  a 
inwt.  p^^  Master  General  should  be  appointed,  and  that  his  pow- 

ers, and,  the  regulations  of  his  office,  should  be  the  same  as 
they  last  were,  ^^  under  the  resolutions  and  ordinances  of  the 
last  Congress."  The  power  of  appointing  deputies,  there- 
fore, and  the  responsibilit}  for  their  conduct,  still  remained 
with  the  Post  Master  General. 

This  act  was  continued  until  the  first  day  of  June,  1792. 
In  February,  1792,  an  act  was  passed  detailing  the  duties 
and  powers  of  the  Post  Master  General,  and  fixing  tl  e  rates 
of  postage.  It  directs  his  deputies  to  settle  at  the  end  of 
every  three  months,  and  to  pay  up  the  moneys  in  their  hands ; 
on  failure  to  do  which,  it  becomes  the  duty  of  the  tVost  Mas- 
ter General  '^  to  cause  a  suit  to  be  commenced  against  the 
person  or  persons  so  neglecting  or  refusing.  And  if  the 
Post  Master  General  shall  not  cause  such  suit  to  be  com- 
menced within  three  months  from  the  end  of  every  such 
three  months,  the  balances  due  from  every  such  delinquent 
shall  be  chained  to  and  recoverable  from  him."  This  act 
was  to  take  efiect  on  the  first  of  June,  1792,  and  to  continue 
for  two  years.  In  May,  1 794,  a  permanent  act  was  passed. 
It  retains  the  provision  requiring  the  Post  Master  General  to 
settle  quarterly  with  his  deputies,  but  omits  that  which 
makes  it  his  duty  to  cause  suits  to  be  instituted  within  three 
months  after  failure. 

In  March,  1 799,  the  subject  was  again  taken  up,  and 
Congress  passed  an  act,  which  retains  the  clause  making  it 
the  duty  of  the  deputy  post  master?  to  settle  their  accounts 
quarterly,  and  reinstates  that  wtiich  directs  the  Post  Master 
General  to  cause  suits  to  be  instituted  auainst  delinquents ; 
substituting  six  months  in  the  place  of  three,  after  the  expi- 
ration of  the  quarter,  under  the  penalty  of  being  himself 
chargeable  with  the  arrears  due  from  such  delinquent.  This 
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act  declfltres,  that  all  cause?  of  action  arising  under  it  may      1837. 

be  sued  before  the  judicial  Courts  of  the  several  States,  and  \^^-v^Hi^ 

of  the  several  territories  of  the  United  States.  Pwt  Master 

General 
In  April,  1810,  Congress  parsed  an  act  for  regulating  the         v. 

post  office  establishment,  which  enacts,  among  other  things,  Earlj. 
that  all  suits  thereafter  to  be  brought  for  the  recovery  of  Effect  of  the 
debts  or  balances  due  to  the  general  post  office,  should  be  JSi^n^'in^coa- 
institiited  in  the  name  of  ^*  the  Post  Master  General  of  the  nexion  with 
United  States."  This  act  also  authorizes  all  causes  of  ac-  Act  of  lals, 
tion  arising  under  it  to  be  sued  in  the  Courts  of  the  States  •;,t,tS3Il'Sf h* 
and  territories.  liidictiQn. 

In  March,  1815,  Congress  passed  ^^an  act  to  vest  more 
effectually  in  the  State  Courts,  and  in  the  District  Courts  of 
the  United  States,  jurisdiction  in  the  cases  therein  men* 
tioned." 

This  act  enables  the  State  Coarts  to  take  cognizance  of 
all  suits  arising  under  any  law  for  the  collection  of  any  di- 
rect tax  or  internal  duties  of  the  United  States.  The  4th 
section  contains  this  clause :  ^^  And  be  it  further  enacted, 
that  ttie  District  Court  of  the  United  States  shall  have  cog- 
nizance, concurrent  with  the  Courts  and  magistrates  of  the 
several  States,  and  the  Ctrcuit  Courts  of  the  United  States, 
of  all  suits  ^t  common  law  where  the  United  States,  or  any 
officer  thereof,  under  the  authority  of  any  act  of  Congress, 
shall  sue,  although  the  debt,  claim,  or  other  matter  in  dis- 
pute, shall  not  amount  to  one  hundred  dollars."  On  these 
several  acts  the  question  of  jurisdiction  depends. 

The  suit  is  brought  for  money  due  to  the  United  States ; 
and,  at  any  time  previous  to  the  act  of  1810,  the  suit  for  the 
money,  had  no  bond  been  taken,  might  have  been  brought  in 
the  name  of  the  United  States.  It  is  niot  certain  that,  inde- 
pendent of  the  bond,  it  could  have  been  instituted  in  the 
name  of  any  other  party.  The  Courts  of  the  United  States, 
had,  of  course,  jurisdiction.  The  laws  make  it  the  duty  of 
the  Post  Master  General  to  ^  cause  suits  to  beJnstituted," 
not  to  bring  them  ;  and  it  was  not  until  March,  1799,  that 
Congress  authorized  these  suits  to  be  instituted  in  the  State 
Courts.  It  is  obvious,  that  the  right  to  institute  them  in 
those  Courts,  anterior  to  the  passage  of  that  act,  was  doubl- 
ed ;  at  any  rate,  was  not  exercised ;  for  it  cotild  not  have 
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1897.  ^^^^  deemed  Decessaiy  to  give  expressly  the  power  (o.suc 
v^^^v^^i^  Id  those  Courts,  had  the  power  been  admitted  to  exist,  and 
Pwt  Master  jj^^u  commonly  exercised*  We  must  suppose,  then,  that 
T.  these  suits  were  usually  instituted  in  the  Courts  of  the  Uni* 
Early.  (^||  States  ;  and  no  doubt  could  be  entertained  on  the  ques- 
tion of  jurisdiction,  if  they  were  brought,  as  they  certainly 
might  luive  been,  in  the  name  of  the  United  States. 

The  act  of  1810  directed,  that  all  suits  £br  debts,  or  ba- 
lances due  to  the  general  post  office,  should  be  brought  in 
the  name  of  the  Post  Master  General.  The  manner  in 
which  this  change  in  the  style  of  the  suit  might  aflect  juris- 
diction, was  not  noticed,  and  no  provision  was  made  fortliis 
new  state  of  things.  These  debts  and  balance?  which  were 
due  to  the  general  post  office,  were  not  due  to  the  officer 
personally,  but  to  the  office,  and  were  to  be  sued  for,  and 
collected  for  the  United  States.  The  money  belonged  to 
the  nation,  not  to  ihe  individual  by  whose  agency  it  was  to 
be  brought  into  the  treasury.  The  whole  course  of  opinion, 
and  of  legislation,  on  this  subject,  is,  that,  although  for  con- 
venience, and  to  save  expense  to  the  debtors,  recourse  may 
be  had  to  the  State  Courts  for  the  recovery  of  small  sumS; 
yet  a  right  to  resort  to  the  Courts  of  the  Union  in  suits  for 
money  due  to  the  United  States,  was  never  intended  to  be 
relinquished*  If  the  eflect  of  any  provision  in  a  statute  be 
to  abolish  this  jurisdiction,  it  must  be  an  effect  which  was 
neither  intended  nor  foreseen*  That  construction  which 
will  produce  a  consequence  so  directly  opposite  to  the  whofc^ 
spirit  of  our  legislation,  ought  to  be  avoided,  if  it  can  be 
avoided  without  a  total  disregard  of  those  rules  by  which 
Courts  of  justice  must  be  governed. 

If  the  question  had  rested  solely  on  the  act  of  1810,  it  is 
probable  that  the  did  of  the  legislature  might  liare  been 
thought  indispensable  to  the  jurisdiction  of  the  federal 
Courts,  over  suits  brought  for  the  recovery  of  debts  and 
balances  due  to  the  general  post  office.  But  it  does  not  rest 
solely  on  that  act.  The  act  of  1 81 5  contains  a  clause  whrdi 
does,  we  think,  confer  this  jurisdiction.  It  cannot  be  doubt- 
ed that  this  clause  vests  jurisdiction  expressly  in  the  District 
Courts,  in  all  suits  at  common  law  where  any  officer  of  the 
United  States  sues  under  the  authority  of  any  act  of  Con- 
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gresa.    The  Post  Master  Geoerai  is  aa  officer  of  the  tini-      1827. 
ted  States,  who  saes  under  the  authority  of  the  act  of  1 810,  v^^^y*^ 
which  makes  it  his  duty  to  sue  for  debts  and  balances  due  ^Q^^r^l^'^ 
to  the  office  he  superintends,  and  obliges  him  to  sue  in  his         v. 
own  name.  Early. 

It  has  been  contended,  thiait  this  clause,  if  it  gives  jurisdic-  The  jurisdic- 
tion, gives  it  only  where  the  demand  is  under  one  hundred  ^  tosumticM 
dollars.  We  do  not  think  the  words  will  sustain  this  criti-  }J*^  '^  ^•*- 
cism. 

The  right  to  take  cognizance  of  suits  brought  by  any  ofli- 
<:er  of  the  United  States,  under  authority  of  any  act  of 
Congress,  is  first  given  in  general  words,  comprehending 
sums  to  any  amount.  The  limitation  which  follows  is  not  a 
proviso  that  the  sum  shall  not  exceed  the  sum  of  one  hun- 
dred dollars ;  it  is  no  restriction  on  the  previous  grant,  but 
an  enlargement  of  it,  if  an  enlargement  should  be  thought 
necessary.  This  act  might  be  construed,  in  connexion  with 
the  Judiciary  Act  of  1789,  and  a  general  clause  giving  juris- 
diction might  be  limited  as  to  amount  to  the  sum  mentioned 
in  the  9th  section  of  that  act.  The  subsequent  words, 
therefore,  of  the  section  we  are  considering,  were  introduced 
for  the  purpose  of  obviating  this  construction,  and  removing 
the  doubt,  w&ich  might  otherwise  exist,  of  the  right  to  take 
cognizance  of  sums  less  than  one  hundred  dollars.  After 
giving  the  jurisdiction  generally,  the  words  are,  "  although 
the  debt,  claim,  or  other  ipatter  iii  dispute,  shall  not  amount 
to  one  hundred  dollars.^^  These  words  do  not  confine  the 
jurisdiction  pjreviously  given  to  one  hundred  dollars,  but 
prevents  it  from  stopping  at  that  sum. 

The  jurisdiction  of  the  District  Courts,  then,  over  suits 
brought  by  the  Post  Master  General  for  debts  and  balances 
due  the  general  post  office,  is  unquestionable.  Has  the 
Ciituit  Court  jurisdiction  ? 

The  language  of  the  act  is,  that  the  District  Court  shall 
have  cognizance  concurrent  with  the  Courts  and  magistrates 
of  the  several  States,  and  the  Circuit  Courts  of  the  United 
States,  of  all  suits,'^  &c.  What  is  the  meaning  and  purport 
of  the  words  "concurrent  with'V  the  Circuit  Courts  of  the 
United  States  ?  Are  they  entirely  senseless  ?  Are  they  to 
be  excluded  from  the  clause  in  which  the  legislature  has  in* 
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1 827.      serted  ibem,  or  are  tbej  to  be  taken  into  Tiew,  and  allowed 

K^^y^^  the  effect  of  which  they  are  capable  ? 

^r^^*!?'  ^^^  words  are  certainly  not  senseless.  They  have  a 
Y.  plain  and  obvious  meaning.  And  it  18,  we  think.  •  .<jlei 
Early,  that  words  which  have  a  meaning,  are  not  to  be  entirely  dis- 
regaHed  in  construing  a  statute.  We  cannot  understand 
this  clause  as  if  these  words  were  excluded  from  it.  They, 
perhaps,  manifest  the  opinion  oi  iho  legislature,  that  the 
jurisdiction  was  in  the  Circuit  Courts ;  but  ought,  we  think, 
to  be  construed  to  give  it,  if  it  did  not  previously  exist. 
Any  other  construction  woUld  destroy  the  effect  of  those 
words.  The  District  Court  cannot  take  cognizance  con- 
current with  the  Circuit  Courts,  unless  the  Circuit  Courts 
can  take  cognizance  of  the  same  suits.  For  one  body  to 
do  a  thing  concurrently  with  another,  is  to  act  in  conjunc* 
tion  with  that  other;  it  is  equivalent  to  saying,  th^  one  may 
act  together  with  the  other.  The  phrase  may  imply,  that 
power  was  previously  given  to  that  other;  but  if,  in  fact,  it 
had  not  been  given,  the  words  are  capable  of  imparting  it. 
If  they  arc  susceptible  of  this  construction,  they  ought  to 
receive  it,  because  they  will  otherwise  be  totally  inopera- 
tive, or  will  contradict  the  other  parts  of  the  sentence, 
which  show  plainly  the  intention,  that  tlie  District  Court 
shall  have  cognizance  of  the  subject,  and  shall  take  it  to  the 
same  extent  with  the  Circuit  Courts. 
OfHiration  of     It  has  been  said,  and  perhaps  truly,  that  this  section  was 

ennctinentl^    not  framed  with  the  intention  of  vesting  jurisdiction  in  the 

having  the  «f-  Circuit  Courts.     The  title  of  the  act,  and  the  language  of 

fuel  of  a  de-   ,  ,  /  .    .        ^  .^* 

riaratory  act,  the  sentence,  are  supposed  to  concur  m  sustaining  this  pro- 

ture,° though"*  P^si^>o^*  '^^^  ^^'^  spcaks  only  of  State  and  District  Courts. 

inoperatire  on  gyt  it  is  well  settled,  that  the  title  cannot  restrain  the  enact- 
ing clause.  It  is  true  that  the  language  of  the  section  indi* 
ca'tes  the  opinion,  that  jurisdiction  existed  in  the  Circuit 
Courts,  rather  than  an'  intention  to  give  it ;  and  a  mistaken 
opinion  of  the  legislature  concerning  tlie  law,  dees  not  make 
law. 

But  if  this  mistake  is  manifested  in  words  competent  to 

make  the  law  in  future,  uc  know  of  no  principle  which  can 

'  deny  them  this  cflocl.     The  legislature  may  pass  a  decia- 

ratorv-  act.  which,  though  inoperative  on  the  past,  may  act 
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ia  future.    This  law  expresses  the  sense  of  the  legislature      1S27. 
on  the  existing  hw,  as  plainly  as  a  declaratory  act,  and  ex-  s^ig^^v^^^^/ 
presses  .it  in  terms  capable  of  conferring  the  jurisdiction.  Post  Master 
We  tliiiik,  therefore,  that  in  a  case  plainly  within  the  judi-  y. 

cial  power  of  the  federal  Courts,  as  |irescribed  in  the  con-      Early, 
stitution,  and  plainly  within  the  general  policy  of  the  legis- 
lature, the  word'  ou^ht  to  receive  this  construction. 

So  far  as  tlie  suiU  broj^ht  by  the  Post  Master  General 
were  referred  to  in  argument,  in  the  case  of  Tht  Bank  of 
the  Untied  States  v.  Osbornj  this  construction  was  a«<sumed  as 
unquestionable.  As  the  act  was  referred  to  for  the  sole  pur- 
pose of  illustrating  the  argument  on  the  point  then  under 
consideration,  it  was  not  examined  with  the  attention  which 
has  since  been  bestowed  upon  it ;  but  the  opinion  then  ex- 
pressed, that  the  section  we  have  been  considering  con- 
ferred jurisdiction  on  the  Courts  of  the  United  States  oTcr 
suits  brought  by  the  Post  Master  General,  was  correct. 

Had  this  suit  been  brought  to  recover  the  balance  due 
from  the  deputy  post  master,  on  his  original  liability  to  pay 
the  mone)  in  his  hands,  no  doubt  would  have  been  felt 
respecting  the  jurisdiction  of  the  Court.  The  act  of  1810 
gives  the  Post  Master  General  a  right  to  sue  for  such  ba- 
lances, and  the  act  of  1815  enables  him  to  sue  in  the  Cir- 
cuit or  District  Courts  of  the  United  States.  But  it  is  con- 
'  tended  that  he  has  no  right  to  secure  such  balances  by 
bond ;  and,  consequently,  the  bond  being  unauthorized,  the 
act  of  Congress  cannot  be  construed  to  authorize  a  suit 
upon  it. 

Were  it  even  true  that  an  official' bond  cannot  be  taken 
in  a  case  where  it  is  not  expressly  directed  by  law,  we  do 
not  think  that  a  bond  taken  to  secure  the  payment  of  a  sum 
of  money  is  void,  because  it  is  also  an  official  bond.  Even 
supposing  this  bond  to  be  void,  so  far  as  it  is  intended  to 
stipulate  for  tl^  performance  of  official  duties,  it  is  not  ne- 
cessarily void,  so  far  as  it  stipulates  for  the  payment  of  mo- 
ney of  the  United  States,  which  might  come  to  the  hands  oi 
the  deputy  post  master.  That  part  of  the  condition  which 
shows  the  bond  was  taken  to  secure  the  payment  of  money 
which  should  be  received  for  the  United  States,  is  not  vi- 
tiated by  that  part  of  it  which  shows  that  it  was  also  taken 
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1 837.      ^^  secare  tlie  general  official  conduct  of  the  deputy.    Now. 
\.^^v^^  a  part  of  the  condition  is  expressly  **  that  if  he  shall  pay 
^ncral"       nioDeys  that  shall  come  to  his  hands,  for  the  postages  of 
T.         whatsoever  is  by  law  chargeable  with  postage,'^  then  the 
Early.      obligation  is  to  be  void.     The  obligation  itself,  on  which 
the  suit  is  brought,  was  intended  to  secure  the  payment  of 
money  collected  for  the  United  States,  as  well  as  the  official 
conduct  of  the  deputy;  and  as  no  law  prohibited  such  an 
official  bond,  we  cannot  think,  although  it  might  not  in  itself 
be  valid,  that  it  would^destroy  an  obligation  taken  for  a  le- 
gitimate purpose.     As  the  breach  assigned  is  ahogether  in 
ih?.  non-payment  of  the  money  collected,  we  do  not  think 
that,  if  a  bond  would  be  good,  taken  for  this  single  object, 
it  is  made  bad  by  being  extended  also  to  the  official  conduct 
of  the  obligor. 

'^''*^G*  wriii  '^^^  inquiry  then  is,  whether,  under  a  fair  construction  of 
may  uke  the  acts  of  Cougress,  the  Post  Master  General  may  take 
cura'tbe  pay-  b^nds  to  secure  the  payment  of  money  due,  or  which  may 
roeot  of  m*.  become  due,  to  the  seneral  post  office. 

neyt    due    to  *^  *  •.•« 

Uie  general  All  theacts  relative  to  the  post  office,  make  it  the  duty  of 
|iott  office,      ^g  p^gj  Master  General  to  superintend  the  department,  to 

regulate  the  conduct  and  duties  of  his  deputies,  and  to  col- 
lect the  moneys  received  by  them  for  the  general  post  office. 
May  not  these  powers  extend  to  taking  bonds  to  the  officer 
who  is  to  perform  them  ?  May  not  these  bonds  be  consider- 
ed as  means  proper  to  be  used  in  the  collection  of  debts, 
and  in  securing  them  ? 

If  this  Interpretation  of  the  words  should  be  too  free  for 
a  judicial  tribunal,  yet  if  the  legislature  has  made  it,  if  Con- 
gress has  explained  its  own  meaning  too  unequivocally  to 
be  mistaken,  their  Courts  may  be  justified  in  adopting  tiiat 
meaning. 

The  32d  section  of  the  act  of  1 799,  after  directing  the 
Post  Master  General  to  sue  for  all  balances  due  from  his 
deputies,  within  six  months  after  the  expiration  of  the  three 
months  within  which  they  ought  to  have  been  paid,  enact?, 
''  that  all  suits,  which  shall  be  hereafter  commenced  for  the 
recovery  of  dcibts  or  balances  due  to  the  general  post  office, 
whether  they  appear  by  bond  or  obiigations  made  in  the 
name  of  the  existing  or  any  preceding  Post  Master  General. 
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or  otherwise,  shall  be  instituted  in  the  name  of  the  Post      ]  937. 
Master  General  of  /fhe  United  States.'^  >>^r\r^^ 

These  words  follow  immediately  the  clause  which  makes  ^^^  ^^^ 
it  the  dntjr  of  the  Post  Master  General  to  sue  for  the  money         v/ 
due  from  his  deputies,  and  are  obviously  applied  to  the  mo-      Early. 
neys  in  their  hands.     They  show  iht  sense  of  the  legislature, 
that  this  money  may  be  a  *'  debt"  or  a  ^*  balance,"  may  **>  ap- 
pear by  bond  or  obli|{ation,"  or  otherwise ;  and  are,  we  think, 
a  legislative  exposition  of  the  words,  describing  the  power 
and  duty  of  the  Post  Master  General  in  the  superintendence 
of  his  department,  and  the  m%ans  he  may  employ  for  col- 
lecting the  money  due  from  his  deputies. 

The  d^st  section  of  the  same  act,  repeals  the  previous 
laws  for  establishing  the  post  office  department,  after  the  1st 
day  of  the  ensuing  May;  and  adds  a  proviso  to  ^he  re- 
pealing clause,  that  as  to  ''  all  bonds,  contracts,  debts,  de- 
mands, rights,  penalties,  or  punishments,  which  have  been 
made,  have  arisen,  or  have  been  incurred,"  &c*  ^*  the  said 
acts  shall  have  the  same  effect,  as  if  this  act  had  not  been 
made.l' 

It  is  said  by  the  counsel  for  the  defendants,  that  these 
words  do  npt  give  efficacy  to  the  bonds  to  which  they  refer, 
but  leave  them  as  they  were  anterior  to  the  repealing  act. 
This  is  true.  But  they  explain  the  sense  of  tiie  legislature, 
respecting  the  powers  of  the  Post  Master  General,'  and  the 
manner  in  which  he  might  execute  those  powers. 

An  additional  proviso  extends  even  to  official  bonds.  After 
continuing  the  Post  Master  General  and  ail  his  deputies  in 
office,  it  adds,  *'  and  also  the  bonds  which  they  or  either  of 
them  have  or  may  give  for  the  faithful  execution  of  their 
several  duties,  shall  continue  to  have  the  same  force  and  ef- 
fect, to  all  intents  and  purposes,  after  the  1st  day  of  May 
next,  as  though  this  act  had  not  been  made." 

This  proviso,  also,  is  no  more  than  a  recognition  of  the 
validity  of  those  bonds ;  but  it  is  a  recognition  of  it,  and 
goes  the  full  extent  of  showing  the  legislative  opinion  that 
they  miglht  be  taken.  The  act  of  1 810  repeals  former  acts, 
and  contains  the  same  provisions  on  this  subject  with  the 
act  of  1799. 

* 

The  Court  has  felt  the  pressure  of  this  part  of  the  case 
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1827*      There  is  always  difficulty  in  extending  the  operation  of 

^^/^fc/  words  beyond  their  plain  import;  but  the  cardinal  rule  of 

^ol^'ral^'^  construction  is«  that  where  .any  doubt  exists,  the  intent  of 

r.         the  legislature,  if  it  can  be  plainly  perceived,  ou^bt  to  be 

Early,  pursued.  It  is  also  a  rule,  that  the  whole  law  is  to  be  taken 
U^ether,  and  one  part  expounded  by  any  other,  which  may 
indicate  the  meaning  annexed  by  the  legislature  itself  to  am- 
biguous phrases.  The  words  describing  the  power  and  du- 
ty of  the  Post  Master  General,  may  be  expounded  by  other 
parts  of  the  act  showing  the  legislative  opinion  as  to  their 
extent ;  and  if  this  be  true,  the  sections  which  have  been 
cited  cannot  be  misunderstood.  They  show  plainly  that 
the  legislature  supposed  it  had  given  the  Post  Master  Ge- 
neral autboritj'  to  take  these  bonds. 

A  case  cannot  exists  in  which  effect  may  be  given  to  the 
legislative  intent  more  safely  than  in  this.  The  bonds  are 
taken  in  a  case  where  no  doubt  can  exist  respecting  the  right 
and  propriety  of  giving  authority  to  take  them ;  they  are 
for  money  due  to  the  United  States ;  and  the  opinion  of  the 
legislature  that  authority  was  given,  is  expressed  in  as  plain 
wtmls  as  can  be  used.  The  acts  of  Congress  sustain  the 
opinion,  that  they  have  been  taken  with  the  knowledge  and 
approbation  of  the  legislature,  from  the  first  establishinent 
of  the  offices  ;  and  provision  is  made  by  law  for  their  being 
pat  in  suit  The  Courts  of  the  United  States  have,  until 
very  lately,  uniformly  given  judgments  on  them. 

Under  these  circumstances,  we  think  onrselves  justified  in 
continuing  to  sustain  tbeip,  and  to  certify,  in  this  case,  that 
the  Circuit  Court  has  jurisdiction  of  the  cause. 
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Jackson,  ex  dem*  St.  John,  against  Chew. 


K.  being  seised  of  lands  in  the  State  of  New-York,  devised  the  same^ 
by  his  last  will  and  testament,  to  his  son  Joseph,  in  fee,  and  other 
lands  to  his  son  Medcef,  in  fee,  and  added :  *•  It  is  my  will,  and  I  do 
order  and  appoint,  that  if  eithei  of  my  said  tons'skould  depart  this 
life  trithaut  lawfiU  isiue^hiM  ehareorffart  ihall  go  to  the  ewroivor; 
and  in  case  of  both  their  deaths,  witliout  lawful  issue,  then  I  give 
all  the  property  to  mj  brother  John  E.,  and  mj  sister  Hannah  J., 
and  their  heirs/'  Joseph,  one  of  the  sons,  died  without  lawful  is. 
fue,  in  181ft,  leaving  his  brother  Medcef  surviving,  who  afterwards 
died  without  issue :  Held,  that  Joseph  took  an  estate  in  fee,  defea- 
sible in  the  event  of  his  dying  without  issue  in  the  lifetime  of  his 
brother ;  that  the  limitation  over  was  good  as  an  executory  devise ; 
and  on  the  death  of  Joseph,  vested  in  his  surviving  brother  Med- 
cef. 

This  Court  adopts  the  local  law  of  real  property,  as  ascertained  by 
the  decisions  of  the  State  Courts,  whether  those  decisions  are 
grounded  on  the  construction  of  the  statutes  of  the  State,  or  form 
a  part  of  the  unwritten  law  of  the  State. 

The  Courtt  therefore,  considered  it  unnecessary  to  examine  the  ques- 
tion arising  upon  the  above  devise,  as  a  question  of  general  law ; 
or  to  review*  and  attempt  to  reconcile  the  cases  in  the  English 
Courts  upon  similar  clauses  in  wills,  the  construction  of  this  clause 
having  been  long  settled  by  a  uniform  series  of  adjudications  in 
New-Tork«  and  having  become  a  fixed  rule  of  property  in  that 
State. 

ERROR  to  the  Circuit. Court  for  the  bouthern  District 
of  New- York. 

The  question  presented  by  the  special  verdict  in  this  case, 
arose  upon  the  will  of  Medcef  Edep,  the  elder,  bearing  date 
the  39th  day  of  August,  1798,  by  which  will  the  testator 
devised  to  his  son  Joseph,  ccrtaiu  portions  of  his  real  and 
personal  property,  among  which  were  the  premises  in  ques- 
tion in  this  cause, "  to  have  and  to  hold  the  same  to  him,  his 
heirs,  executors,  and  administrators,  for  ever."  In  like  man* 
ner  he  devised  to  his  son  Medcef,  his  heirs  and  assigns,  cer-* 
tain  other  portions  of  his  property ;  and,  after  making  some 
other  provisions,  added  the  following  clause :    ^*  If  cm.  If  U 

VoL.Xir  50 
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1 827*  ^7  ^^^9  ^^  1  ^^  orde(  and  appoint,  ihat  if  either  of  mjr 
said  Bons  sboold  depart  this  life  without  lawful  issue,  Us 
share  or  part  shall  go  to  the  survivor.  And  in  cas^  of  both 
their  deaths,  without  lawful  issue,  then  I  give  all  the  pro- 
pertj  aforesaid  to  mj  brother,  John  Eden,  of  Loftus,  in 
Cleveland,  in  Yorkshire,  and  my  sister,  Hannah  Johnson,  of 
Whitbj,  in  Yorkshire,  and  their  heirs*'^  And  the  question 
was,  what  estate  Joseph  Eden  (under  whom  the  lessor  of 
the  plaintiff  claimed)  took  in  the  premises  in  question.  The 
testator  died  soon  after  making  his  will,  leaving  his  two  sons, 
Joseph  and  Medcef,  living.  Joseph  died  in  August,  181?, 
without  issue,  leaving  his  brother  Medcef  alive.  The  les- 
sor of  the  plaintiff  claimed  title  derived  from  Joseph  Eden, 
under  the  sale  of  the  premises  in  question,  by  virtue  of  a 
judgment  and' execution  against  him,  and  sundry  convey- 
ances thereafter  made  of  such  title  as  set  out  in  the  special 
verdict*  The  defendant  claimed  under  a  title  derived  from 
Medcef  Eden,  under  the  above  mentioned  clause  in  his  fa- 
ther's will,  he  having  survived  his  brother.  If  Joseph 
Eden  took  an  estate  tail,  it  was,  by  operation  of  the  sta- 
tute of  the  State  of  New-York  abolishing  entailsi  con- 
verted into  a  fee  simple  absolute,  and  the  subsequent  limi- 
tation became  inoperative.  That  statute  (passed  the  33d 
of  February,  1786)  declares,  <*  That  in  all  cases  where  any 
person  would,' if  this  act  had  not  been  passed,  at  any  time 
hereafter  become  seised  in  fee  tail  of  any  lands,  by  virtue 
of  any  devise  before  made,  or  hereafter  to  be  made,  such 
perspn,  instead  of  becoming  seised  thereof  in  fee  tail,  si  ill 
be  deemed  and  adjudged  to  become  seised  thereof  in  Tee 
simple  absolute.''  So  that  if  Joseph  would  have  taken  an 
estate  tail  undet  the  will,  if  the  act  of  1 786  had  not  been 
passed,  by  operation  of  the  statute  he  became  seised  of  an 
estate  in  fee  simple  absolute,  which  was  liable  to  be  sold  on 
the  judgment  against  him,  and  the  title  under  which  the  les- 
sor claimed  would  be  complete.  But  if  Joseph  took  an 
estate  in  fee,  defeasible  in  the  event  of  his  dying  without 
issue,  in  the  lifetime  of  his  brother,  (which  event  happened,) 
then  Joseph's  interest  in  the  land  became  extinct  on  bis 
death,  and  the  limitation  over  to  hi?  brother  Medcef  was 
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good  as  an  Executory  deTise,  and  the  defendant  would  con-      1827^ 
sequently  be  entitled  to  judgment* 

A  judgment  was  entered  upon  the  special  verdict  in  the 
Court  below,  for  the  defendant,  pro  forma^  hj  consent  of 
parties,  for  the  purpose  of  bringing  the  c^use  before  this 
Court. 

The  cause  was  argued  by  the  Attorney  General,  and  Mr.     Jon*  tM. 
1).  B.  Ogden,  for  the  plaintiff,  and  by  Mr.  Webster,  and  Mr. 
Wheaton,  for  the  defendant. 

On  the  part  of  the  plaintilT,  it  was  insisted,  that  Joseph 
Eden  took  an  estate  tail  under  the  devise  to  him,  which,  by 
the  operation  of  the  statute  of  1786,  was  converted  nto  a 
lee  simple  absolute.  The  general  rule  that  the  words  dying 
mthotU  issue  import  an  indefinite  failure  of  issue,  was  relied 
on  to  support  this  construction  c  f  the  will.*  And,  although 
it  was  admitted  that  there  were  circumstances  which  would 
limit  those  words  to  a  definite  failure  of  issue,  yet  it  was  de- 
nied that  there  were  any  qualifying  expressions  in  this  de- 
vise which  would  have  that  efiect.  There  were  ceitainly 
none  such,  unless  the  words,  '^  his  sh^re  or  part  shall  go  to 
the  survivor,'^^  could  be  considered  as  having  that  efiect. 
The  earliest  case,  which  would  probably  be  relied  upon  to 
show  that  these  expressions  limited  the  failure  of  issue  to 
issue  living  at  the  death  of  Joseph  Eden,  was  that  of  Pells  v. 
Brown^^  where  the  testator  demised  to  ^^  Thomas  his  son, 
and  his  heirs,  for  ever,  paying  to  his  brother  Richard  20 
pounds  at  the  age  of  21  years ;  and  if  Thomas  died  without 
issue,  living  HVliam,  his  brother,  that  then  William,  his 
brother,  should  have  those  lands  to  him,  his  heirs  and  as- 
signs, for  ever,  paying  the  said  sum  as  Thomas  should  have 
paid.^'  Thomas  having  died  without  issue,  aod  William 
having  survived  him,  it  was  determined  that  thi|  was  a  con- 
tingent fee  to  William  by  way  of  executory  devise.  Now, 
to  test  the  authority  of  this  case  as  to  the  efkct  of  the  word 

o  The  counsel  here  referred  to  all  the  cases  cited,  and  conl*nented 
on  by  Mr.  Chancellor  Kent«  in  Anderson  v.  Jnckson,  16  JohP^ .  R^jt. 
405t-4£4. 

h  Cro.  Jac*  590. 
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1 827.  ^7  ^'U,  and  I  do  orde^  and  appoint,  that  if  either  of  mj 
said  aons  should  depart  this  life  without  lawful  issue,  bis 
share  or.  part  shall  go  to  the  survivor.  And  in  cas^  of  both 
their  deaths,  without  lawful  issue,  then  I  give  all  the  pro- 
pertj  aforesaid  to  my  brother,  John  Eden,  of  Loftus,  in 
Cleveland,  in  Yorkshire,  and  my  sister,  Hannah  Johnson,  of 
Whitby,  in  Yorkshire,  and  their  beirs*'^  And  the  question 
was,  what  estate  Joseph  Eden  (under  whom  the  lessor  of 
the  plaintiff  claimed)  took  in  the  premises  in  question.  The 
testator  died  soon  after  making  bis  will  j  leaving  his  two  sons, 
Joseph  and  Medcef,  living.  Joseph  died  in  August,  181?, 
without  issue,  leaving  his  brother  Medcef  alive.  The  les- 
sor of  the  plaintiff  claimed  title  derived  from  Joseph  Eden, 
under  the  sale  of  the  premises  in  question,  by  virtue  of  a 
judgment  and' execution  against  him,  and  sundry  <:onvey- 
anccs  thereafter  made  of  such  title  as  set  out  in  the  special 
verdict*  The  defendant  claimed  under  a  title  derived  from 
Medcef  Eden,  under  the  above  mentioned  clause  in  his  fa- 
therms  will,  he  having  survived  his  brother*  If  Joseph 
Eden  took  an  estate  tail,  it  was,  by  operation  of  the  sta- 
tute of  the  State  of  New-York  abolishing  entailsi  con- 
verted into  a  fee  simple  absolute,  and  the  subsequent  limi- 
tation became  inoperative.  That  statute  (passed  the  33d 
of  February,  1786)  declares,  <*  That  in  all  cases  where  any 
person  would,' if  this  act  had  not  been  passed,  at  any  time 
hereafter  become  seised  in  fee  tail  of  any  lands,  by  virtue 
of  any  devise  before  made,  or  hereafter  to  be  made,  such 
perspn,  instead  of  becoming  seised  thereof  in  fee  tail,  si  ill 
be  deemed  and  adjudged  to  become  seised  thereof  in  lee 
simple  absolute/'  So  that  if  Joseph  would  have  taken  an 
estate  tail  undet  the  will,  if  the  act  of  1786  had  not  been 
passed,  by  operation  of  the  statute  he  became  seised  of  an 
estate  in  fee  simple  absolute,  which  was  liable  to  be  sold  on 
the  judgment  against  him,  and  the  title  under  which  the  les* 
sor  claimed  would  be  complete*  But  if  Joseph  took  an 
estate  in  fee,  defeasible  in  the  event  of  his  dying  without 
issue,  in  the  lifetime  of  his  brother,  (which  event  happened,) 
then  Joseph's  interest  in  the  land  became  extinct  on  bis 
death,  and  the  limitation  over  to  hi?  bioth(>r  Medcef  was 
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good  as  an  dxecutary  deTise,  and  the  defendant  would  con-      1837^ 
sequentljr  be  entitled  to  judgment. 

A  judgment  was  entered  upon  the  special  verdict  in  the 
Court  below,  for  the  defendant,  pro  forma,  hj  consent  of 
parties,  for  the  purpose  of  bringing  the  cause  before  this 
Court. 

The  cause  was  argued  by  the  Attorney  General^  and  Mr.     Joki.  *5tt. 
D.  B.  Ogdm^  for  the  plaintiff,  and  by  Mr.  Webster ^  and  Mr. 
JVheaton,  for  the  defendant. 

On  ilie  part  of  the  plainti/T,  it  was  insisted,  that  Joseph 
Eden  took  an  estate  tail  under  the  devise  to  him,  which,  by 
the  operation  of  the  statute  of  1786,  was  converted  nto  a 
ice  simple  absolute.  The  general  rule  that  the  words  dying 
mtkotU  i$$ue  import  an  indefinite  failure  of  issue,  was  relied 
on  to  support  this  construction  cf  the  will.*  And,  although 
it  was  admitted  that  there  were  circumstances  which  would 
limit  those  words  to  a  definite  failure  of  issue,  yet  it  was  de- 
nied that  there  were  any  qualifying  expressions  in  this  de- 
vise which  would  have  that  efiect.  There  were  ceitainly 
none  such,  unless  the  words,  ^^  his  sh^re  or  part  shall  go  to 
the  mrvivorj'^^  could  be  considered  as  having  that  effect. 
The  earliest  case,  which  would  probably  be  relied  upon  to 
show  that  these  expressions  limited  the  £iilure  of  issue  to 
issue  living  at  the  death  of  Joseph  Eden,  was  that  of  Pells  v. 
Brown,^  where  the  testator  demised  to  ^^  Thomas  his  son, 
and  his  heirs,  for  ever,  paying  to  his  brother  Richard  20 
pounds  at  the  age  of  21  years ;  and  if  Thomas  died  without 
issue,  living  HVliam,  his  brother,  that  then  William,  his 
brother,  should  have  those  lands  to  him,  his  heirs  and  as- 
signs, forever,  paying  the  said  sum  as  Thomas  should  have 
paid.^'  Thomas  having  died  without  issue,  aod  William 
having  survived  him,  it  was  determined  that  thi|  was  a  con- 
tingent fee  to  William  by  way  of  executory  devise.  Now, 
to  test  the  authority  of  ttiis  case  as  to  the  effect  of  the  word 

o  The  counsel  here  referred  to  all  the  cases  cited,  and  conrtniKnted 
on  hy  Mr.  Chancellor  Kent*  in  Anderson  v.  Jackson,  16  JnhP^ .  R^jf. 
405t-4£4. 

h  Cro,  Jac.  590. 
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6iirvivory  it  was  only  necessary  to  refer  to  King  v.  Rttni" 
ballj*  decided  three  years  before,  in  which  a  devise  to  three 
daughters,  and  if  ihey  all  died  without  issue^  then  over,  was 
held  to  create  an  estate  tail ;  and  to  the  case  of  Chadock  v. 
Crowltfy^  determined  four  years  subsequent  to  Pejls  y. 
Br<nim,  where  the  same  Court  held,  that  the  word  survivor 
had  uo  such  effect  as  is  here  attributed  to  it.  In  that  case 
tV  testator  devised  all  his  lands  in  Bradmere  to  Thomas, 
Iiis  son,  and  his  heirs,  for  ever,  and  his  lands  in  Eastleak,  to 
Francis,  his  son,  and  his  heirs,  for  ever,  and  then  added : 
*^  Item.  I  will  thai  the  survivor  of  tliem  shall  be  heir  to 
the  otlier,  if  either  of  ihcm-die  without  issue.''  This  was 
held  to  be  an  estate  tail  in  Thomas.  As  to  the  more  mo- 
dem cases  of  Rorter  v.  Bradley ^^  and  Rot  v.  Jfffray/  which 
would  be  lel'red  upon  to  show  that  the  term  survivor  had 
this  eflect,  the  remarks  of  Mr.  Justice  Story,  in  Lillibridge 
V.  Mdie^^  might  be  applied  to  these  cases,  and  would,  at  the 
same  time,  illustrate  the  general  question.  *^  In  respect  to 
terms  of  years,  and  other  personal  estates,  Courts  have  very 
much  inclined  to  lay  hold  of  any  words  to  tie  up  the  gene- 
rality of  the  expression,  dying  without  issue^  and  to  confine 
it  to  dying  without  issue  living  at  the  time  of  the  person? s  de* 
cease.  But,  in  respect  to  freeholds,  the  rule  has  been  ri- 
gidly enforced,  and  rarely  broken  in  upon,  tinless  there 
were  strong  circumstances  to  repel  it/  The  cases  of  Por» 
ter  V.  Bradley,  and  Roe  v.  Jeffray,  have  gone  a  great  way, 
but  they  turn  on  distinctions,  which,  though  nice,  clearly 
recognise  the  general  rule.''  In  a  recent  English  case,  the 
word  survivors  was  relied  upon  to  raise  an  inference  of  re- 
strictive intention ;  but  Sir  W.  Grant  held,  that  the  word 
liad  the  same  sense  as  the  word  others,  '<  as  (says  he)  has 


a  Cro.  Jac.  448.    S.  P.  Webb  y.  Heanig,  /5. 415. 

&  Cro.  Jac.  695. 

c  8  Term  Rep.  148. 

d  7  Term  Rep.  585. 

e  i  MasoiCs  Rep.  £86. 

/  Feamt's  Ex.  Den.  857—861.  Batler's  ed.  471—476.  Cooke 
v.  De  Vandes,  9  Ves.  197.  Pansey  r.  Griffith,  4  Mtmie  if  Sehs* 
6t. 
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been  firequentlj  decided."*  So,  in  Monty  y.  Buda<mf  in  \^n, 
a  caae  of  personal  property,  the  presumption  that  a  bequest 
over  to  the  survivor  of  two  persons,  after  the  death  of  one 
without  issue,  was  meant  as  a  personal  benefit  to  the  survi- 
iror,  was  held  to  be  repelled  by  the  addition  of  the  words 
,.  exectdori,  administrators ^  or  assigns.  Roe  v.  Scott  {r 
Smartj^  presented  precisely  the  same  case  with  that  before 
the  Court ;  and  yet  it  was  there  held,  that  the  indefiniteness 
was  not  restricted  by  force  of  the  word  survivor.  In  the 
present  case  it  couid  not  be  considered  as  having  that  effect, 
because  the  testator,  in  using  the  term  survivor^  did  not  in- 
tend the  individual  brother  survivmg,  but  the  surviving 
branch;  consequently,  if  Mcdccf  had  died,  having  issue,  in 
the  Ufe  time  of  Joseph,  and  Joseph  had  afterwards  died 
without  issue^  the  issue  of  Mcdcef  would  have  taken  Jo- 
seph's share ;  and  so,  also,  in  case  of  any  more  remote 
failure. 

As  to  the  local  decisions  in  die  State  Courts  of  New- 
York,  giving  a  construction  to  this  and  other  similar  clauses 
in  wills,  it  was  said  that  the  present  question  did  not  turn 
upon  the  interpretation  which  the  local  tribunals  had  given 
to  the  statute  of  1786,  or  upon  any  other  law  peculiar  to 
the  State ;  but  that  ;he  sole  question  was,  whether  Joseph 
Eden  took  an  estate  tail,  which  itas  a  question  of  general 
law ;  and  if  he  did,  it  was  incontestible  that  the  statute  con- 
verted his  estate  into  a  fee  simple,  and,  consequently,  the 
plaintiff  was  entitled  to  recover.  The  decisions  of  the 
State  Courts  would  receive  no  more  respect  in  the  present 
case,  than  in  any  other  question  of  common  law  which 
might  come  before  this  Court ;  and  to  show  that  the  State 
decisions  had  proceeded  upon  mistaken  grounds,  the  argu- 
ments and  authorities  uiged  by  Mr.  Chancellor  Kent,  in 
Anderson  v.  Jackson/  were  relied  upon,  and  enforced  with 
a  great  variety  of  illustrations. 

a  Barlow  v.  Salter,  17  1 1^.  479  • 
h  %  Meriv.  1S5. 

K  t  Feame'sEx*  Dev.  (4Ui  ed.)  XO.s 
d  16  Johns.  Jtep.  397.  494. 
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ltt37.  ^  ^  P^rt  ^f  ^®  defendant,  it  was  admitted  that 
ii^i^^v^^  a  devise  to  take  effect  after  a  preceding  estate  in  fee 
Jackson  gimple,  upon  an  indefinite  failure  of  issue,  or  (which  is 
Clew,  the  same  thing)  where  there  are  no  expressions  restrict- 
ing  that  failure  to  a  life  in  being,  and  the  usual  allow- 
anct.  fdr  minority  and  gestation,  cannot  operate  as  an  ex- 
ecu  ory  devise,,  because  it  would  tend  to  a  perpetual  re- 
striction of  alienation,  and  is,  therefore,  void.  But  where 
the  ailpre  of  tissue  is  definite,  and  by  plain  words  or  neces- 
sar}  implication,  declared  to  take  effect,  if  at  all,  within  a 
lifeanbeinf^  a  limitation  by  executory  devise  is  valid,  and 
would  be  sustained  both  in  England  and*  New- York.  But 
the  peculiar  state  of  the  law  of  real  property  in  England, 
would  account  for  the  application  of  a  djderent  rule  to  the 
construction  of  these  limitations,  when  applied  to  real  pro- 
perty, from  what  would  prevail  in  the  case  of  personal  pro- 
perty ;'  whilst  the  institutions  of  this  country  might  justify 
and  re<^||ire  the  application  of  the  same  rule  to  both. 

It  w(|!r^not,  however^  deemed  necessary  to  resort  to  this 
distinction,  since  it  was  insisted  that  the  construction  pat 
upon  this  devise  was  sustained  by  the  general  current  of  de- 
cisions in  Westminster  Hall,  ever  since  PelU  v.  Bnmm^ 
which  had  been  called  by  I^rd  Kenyon  '^the  magna  charta 
of  this  btauch  of  the  laW,'^  and  had  never  been  departed 
from.'  In  (hat  case,  the  devise  over  was  in  the  event  of 
the  first-taker  dying  without  issue,  living  his  brother  Wil- 
liam;  in  this  case,  the  devise  over  is  to  the  survivor  of  the 
two  brothers.  In  grammatical  and  legal  coQstruotion,  it  is 
impossible  to  distinguish  between  a  brother  surviving^  and 
a  brother  living  at  the  death  of  the  first  taker.  All  the  mo-' 
dem  cases  confirm  the  authority  of  Pells  v.  Bronm,  and  it 
was  also  sustained  by  the  general  princfples  and  analogies  of 
the  law/    As  to  the  anomalous  case  of  t!hadock  v.  Crotc* 

a  Forth  v.  Chapman,  669. 

b  1  NMk  Carolim  LawJUp.  544.     1  Hen.  9f  Mmf.  801.    £0 

Johfus.  Rep.  488. 

c  Cro.  Joe.  590. 

d  Borter  v.  BraJley,  3  Term  Bep.  148.    Lippitt  v.  Ilopkin^ 

1  Gallis,  460. 
e  1  P.  Sims.  .584.  565.    Porter  v.  Bradley,  3  TrrmlUp*  148. 

Roe  V.  J^ray,  7  Tertu  Rep.  589.    Beacroft  v.  Broom.  4  Term 

Rep.  440. 
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i^i*  it  was  directi J  contraiy  to  the  autliority  of  Pells  y.  1 3^7^ 
Bramtif  and  the  long  series  of  decbions  following  it,  and, 
therefore,  could  not  be  law,  even  supiiosing  it  to  be  cor- 
rectly reported,  wfiicb  might  well  be  doubted.  That  case 
states,  that  if  the  devise  had  been,  ^^  that  if  he  diedzoithaui 
issue  in  lAe  life  of  the  other ,  or  before  such' an  age^  that  then 
it  should  remain  to  the  other,  then,  peradventure^  it  should 
be  a  contingent  devise  in  tail,  if  it  should  happen,  and  not 
otherwise/'  No  lawyer  would  pretend,  at  this  day,  that  a 
devise  to  one  and  his  heirs,  and  in  case  he  die  without  issue 
10  the  life  of  another,  or  if  he  died  before  the  age  of  21, 
tiien  over,  is  an  estate  tail,  either  vested  or  contingent.  It 
is,  like  the  present  case,  an  estate  in  fee  simple,  defeasible 
on  the  event  happening,  with  a^valid  executory  devise  over. 
The  other  caries  cited  by  Mr.  Chancellor  Kent,*  would  all 
be  found  to  range  themselves  under  one  6f  the  followiilg 
classes :  (!•)  Where  there  are  no  words  to  control  the  inde« 
finite  failure  of  issue/  (2.)  Where  the  first  estate  is  only 
for  life,  and  enlaiiged  by  implication  to  an  estate  tail  by  the 
limitation  over,  or  failure  of  issue.*  (3.)  Where  the  first 
taker  left  issue,  and  the  etecutory  devise,  in  consequence* 
Could  not  take  effect/  (4.)  Several  cases  cited  against  the 
coDstmction  insisted  on  by  the  defendant  in  the  present 
case,  which  are  manifestly  in  favour  of  that  construction. 

a  Cro.  Jaei  605. 

h  Anderson  f.  Jackson,  ISVoJbw.  Repi  807—424. 

e  Tenny  t.  Agar,  If  East  £19.  Romillj  v.  James,  6  Taunt.  S63. 
Brice  v.  Smitli,  1  fFilles.  I.  Doe  ▼.  Tonnereau,  Dough  487.  Denn 
V.  Slater,  5  Term  Rep:  8S5.  Doe  v.  Ellis,  9  East^  882.  Huntef  r. 
Hay  net,  1  Wash.  171  Ide  v.  Ide,  5  Mass.  Rep.  500.  Royal  v. 
Eppes,  f  Htm/.  470. 

d  Webb  v.  Herring,  Cro.  Joe.  41 S.  King  t.  Rumball,  Cro.  Jot, 
44f .    Button  V.  Wood,  Camitr.  V  Vww,  $02. 

c  Roe  ¥•  Scott,  2  Feamt^  250.  Hope  t.  Taylor,  1  Bwrr.  268.  Doe. 
V.  Rivera,  7  Ttm  Rtp.  276.  '  Denn  v.  Slater,  5  Tttm  Rtp.  885. 

/  Kirkpatrick  v,  Krkpatrick,  18  Ves.  476.  Richardson  v.  Noyes, 
2  Mom.  Rep.  M«  Porter  v.  Bradley,  8  TVrm  Rep.  148.  Roe  r. 
Jeffray,  7  Term  Rep.  589.  Haver  v:  Shitz,  8  Yates,  205.  Ray  v. 
EnsKn,  2  Mass.  Rep.  554.    KeatiDg  v. Reynolds,  iBaji^  80.    J«>n?« 

Rice,8/>e«tatfs.  165. 
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1827.  In  Massie  y.  Hudson^*  ihe  Masler  of  the  Rolls  considera 
the  words,  executors,  administrators^  and  assigns j  as'  show- 
ing the  intent  of  the  testator  to  vest  the  interest,  and  make 
it  transmissible.  But,  in  the  present  case,  there  are  no  words 
of  limitation  annexed  ;  and  if  it  be  said  they  are  implied,  tfie 
same  might  be  said  of  every  legatee,  who,  if  no  worfls  of  re- 
striction are  added,  takes  an  absolute  interest  transmissible  to 
his  executors,  &c.  But,  here*  the  interest  was  neither  vest- 
ed nor  transmissible.  Barlow  v.  Salter^  cannot  be  recon- 
ciled with  the  general  course  of  English  adjudications  in 
cases  of  personal  property,  and  is  entirely  inconsistent  with 
the  American  authorities.'  As  to  the  notion  of  the  word 
survivor  being  used  to  indicate  the  surviving  branch  or 
stock;  in  the  recent  case  of  WcUen  v.  Andrews^*  it  is  ex- 
pressly laid  down,  that  '^  survivor  or  survivors,''  mean  not  the 
surviving  stocks,  but  the  surviving  children.  And  Mr.  Feamf 
observes,  that  though  the  authorities  have  established  onsolid 
ground  the  power  of  testamentary  dispositions  of  contingent 
and  executory  estates,  and  possibilities  coupled  with  an  inte- 
rest, and  such  as  would  be  descendible  to  the  heir  of  the  object 
of  them  dying  before  the  contingency  or  event  on  which 
the  vesting  or  acquisition  of  the  ^tatc  depended ;  yet  the 
decisions  do  not  appear  to  reach  those  cases,  where  the  con- 
tingent interest  is  not  transmissible  from  any  person,  until 
the  contingency  decides  him  to  be  the  object  of  the  limita- 
tion. Now  it  has  been  decided,  that  a  tcstamentan  dispo- 
sition of  an  estate,  dc^vised  to  (he  survivor  of  two  persons, 
while  both  arc  alive,  is  not  valid,  although  (he  person  ma- 
king the  disposition  becomes  the  survivor;  because,  till  by 
the  death  of  the  other  he  so  becomes  the  survivor,  he  has 
no  interest  whatever  in  the  land/  .So,  also,  Mr.  Preston  ob- 
serves, that  mere  poKsihilities  to  persons  not  ascertained,  as 
to  the  survivor  of  several  persons,  are  not  coupled  with  an 

a  t  Merit.  130. 
b  17  Vn.A19. 

c  Feampt  481.  note.  1   Sere;,  it  Hmcle^  144— lOti.    S  Serg,  $c 
IktipUt  470. 

if  tBingh,  126. 

Kr.Dtv.  (Cth  Lond.cd.)  :i4./. 

Doe  V.  Tompkinso)!.  2  Mai'l-  ^  Sdir   '»: 
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interest,  and  are  not  devisable,  nor,  he  apprehends, 
transferrable  to  assignees  under  a  commission  of  bank* 
rupt*  So,  again:  ^^itles  under  possibilities  or  expect* 
ancies  are  of  two  descriptions.  (1)  Possibilities  coupled 
with  an  interest.  (2)  Possibilities  without  any  interest. 
Those  possibilities  which  are  not  coupled  with  an  interest 
are  not  devisable,  but  all  titles  under  them  may  be  barred, 
excluded,  or  bound  by  estoppel.  Such  are  the  expect* 
ancies  of  an  heir  apparent  or  presumptive,  or  of  persons 
where  the  gift  is  to  the  survivor^  and  both  are  living."*  So 
a  power  given  lo  the  survivor  of  two  persons,  cannot  be 
well  executed  by  both  of  them  while  alive.'^ 

In  addition  to  the  argument  upon  the  case,  as  a  question 
of  general  law,  the  counsel  referred  to  the  decisions  of  the 
State  Courts  of  New- York,  as  conclusively  establishing  the 
construction  contended  for  on  the  part  of  the  defendant  in 
error,  as  a  settled  rule  of  property  in  that  State ;''  and  to  the 
decisions  of  this  Court,  showing  that  the  law  thus  establish- 
ed by  a  long  series  of  adjudications  in  the  local  tribunals., 
would  be  respected  here.  ^ 


Mr.  Justice  Thompson  delivered  tlic  opinion  of  tlie  Court,    Fth.  nf/i. 
and  after  stating  the  case,  proceeded  as  follows : 

Questions  growing  out  of  devises  of  this  description,  are 
among  the  most  difRcult  and  intricate  doctrines  of  the  law  ; 
and  from  the  numerous  cases  that  have  arisen,  as  found  re- 
ported in  the  books,  it  will  be  seen,  that  nice  and  almost  im- 
perceptible distinctions  have  been  resorted  to,  with  the 
avowed  object  of  carrying  into  effect  the  intention  of  the 
testator.    To  review  the  cases  that  have  arisen  in  the  En- 


a  1  Preston  on  Estates^  76. 

b  Preston's  Ahstr.  tit.  204. 

c  Sxigd,  Powers,  163.     3  Bro.  Ch.  %1U. 

d  Fosdick  v.  Cornen,  1  Johns.  Rep*  440.  Jackson  v.  Blansbau. 
9  Johns.  Rep.  292.  MoSat  v.  Strong,  10  Johns.  Rep.  12.  Jackson 
V.  Staats«  11  Johnsi  Rep,  837.  Jackson  v.  Anderson,  16  Johnjt. 
Rep.  382.    Wilkes  v.  Lion,  2  Cowa's  Rep.  SSC 

e  5  Crunch,  32.  9  Cranch,  98.  6  fVheat.  Uep.  127.  7  ffheat. 
Rep.  550.  8  Wheat.  Hep.  535—542.  in  flhnat.  Rep,  159.  H 
}Fheai.  Rep.  367,  8. 

Vol.  XII.  ?I 


162  CASES  IN  THE  SUPREME  COURT 

1 827.  gl'sb  Courts  on  these  questions,  would  be  an  arduous,  and 
to  reconcile  them,  a  difficult,  if  not  a  fruitless  undertaking* 
Nor  are  the  decisions  of  the  State  Courts  in  our  owl  coun* 
try  in  perfect  harmony  with  each  other.  It  is  not  deemed 
UnnectMary  ^^^^^^^^X*  however,  in  the  present  case,  o  enter  into  an  cx- 
to  diicuit  the  amination  of  these  various  decisioiis,  either  for  the  purpose 
lio^ofgenertu^'^  ^^6™P^i°g^<>  reconcile  them,  or  to  extract  from  them' 

^*T     ^'^the  P"*^^^P'^®»  which  might  be  applicable  to  the  case  now  be- 

principle,  Uiat  fore  the  Court,  if  the  question  was  considered  entirely  an 

sions^art  *'o  ^P^^  question.     The  inquiry  is  very  much  narrowed,  by  ap- 

contfAi.  plying  the  rule  which  has  uniformly  governed  this  Court, 

that  where  any  principle  of  law,  establishing  a  rule  of  real 

property,  has  been  settled  in  the  State  Courts,  the  same  rule 

will  be  applied  by  this  Court  that  would  be  applied  by  the 

State  tribunals. 

This  is  a  principle  so  obviously  just,  and  so  indispensably 

necessary,  under  our  system  of  government,  that  it  cannot 

be  lost  sight  of. 

Decisions  in     The  inquiry,  then,  is,  whether  the  question  arising  in  this 

Gouru    upon  ^^^^9  has  been  so  settled  in  the  State  Courts  of  New- York, 

this  case,  and  ^  ^^  \^^  considered  at  cest  there.     Numerous  cases  have 

other     analo-  •    /.         .  ^       *  •  •  a*  m* 

gous  cases,  re-  come  before  those  Courts  upon  this  question ;  some  on  the 

fiewed.         very  clause  in  the  will  now  under  consideration;  others  on 

wills  containing  clauses  ver)  analogous,  and  which,  in  those 

Courts  at  least,  have  been  considered  identical  with  the 

present. 

I  shall  proceed  to  notice  some  of  the  leading  cases  there 
decided,  to  see  how  the  law  on  this  question  b  held  to  have 
been  settled  in  that  State.  In  the  case  of  4niler$an  r. 
Jackson  J  (16  Johns.  Rep.  382.)  decided  in  the  Court  for  the 
Trial  of  Impeachments  and  Correction  of  Errors,  in  the 
year  1819,  the  decision  turned  solely  upon  the  construction 
of  this  very  clause  in  the  will  of  Medcef  Eden,  the  elder, 
affirming  the  judgment  of  the  Supreme  Court,  which  had 
been  given  withopt  alignment,  tfie  Court  considering  tfie 
question  raised  to  have  been  settled  by  former  cases;  and 
the  Court  of  Errors,  in' affirming  the  judgment  of  the  So- 
preme  Court,  put  it  principally  upon  the  same  ground,  and 
considered  the  question  at  rest  by  the  repeated  and  uniform 
decisions  of  the  Supreme  Court  for  the  last  twelve  or  four- 
teen years.     It  may  be  useful  to  recur  to  the  progress  of 
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iliese  decisions,  to  see  the  steady  and  uninterrupted  coui-sc 
of  the  Courts  upon  the  question,  and  how  firmly  the  prin- 
ciple has  become  ingrafted  in  the  law  of  that  State  as  a  rule 
of  landed  property. 

The  first  case  that  arose,  was  that  of  Fosdick  v.  Corntlly 
(I  Johns,  Rep.  440.)  in  the  year  1 806.  By  the  will  there  in 
question,  the  devise  over  was,  '^  My  mind  and  will  is,  that  if 
any  of  my  said  sons,  William,  Jacoh,  Thomas,  and  John,  or 
my  daughter  Mary,  shall  happen  to  die  without  heirs  male 
of  their  owit  bodies,  then  that  the  lands  shall  return  to  the 
survivors,  to  be  equally  divided  between  them.''  And  i| 
was  held  by  therCourt  unanimously,  tfiat  this  clause  did  not 
create  an  estate  tail,  but  was  to  take  effect  as  an  executory 
devise.  In  the  case  o{  Anderson  v.  Jackson^  the  doctrine  of 
that  case  was  considered  applicable  to  the  Eden  will,  and 
to  govern  its  construction.  And  it  was  not  pretended  by 
the  dissenting  members  of  the  Court  of  Errors,  but  that  if 
the  case  of  Fosdick  v.  Cornell  was  correctly  decided,  it 
would  govern  the  case  then  before  the  Court.  And  the 
whole  strength  of  the  argument  in  the  very  elaborate  opi- 
nions given  by  the  disseuting  members,  was  applied  to  the 
purpose  of  endeavouring  to  show  that  the  decisions  in  tliat 
case,  and  in  those  which  rested  upon  it,  had  proceeded  upon 
incorrect  views  of  the  law,  as  decided  both  in  the  English 
and  American  Courts.  Chancellor  Kent  here  took  occa> 
•ion  to  announce  his  change  of  opinion  on  this  question, 
and  to  say,  that  although  he  did  not  deliver  the  opinion  of 
the  Court,  he  would  not  shelter  himself  under  his  silence, 
but  partook  of  the  error ;  but  that  he  had  discovered,  years 
ago,  that  the  case  of  Fosdick  v.  Cornell  was  decided  on  mis- 
taken  grounds.  If  this  should  be  admitted,  (which  I  ccr- 
tainly  do  not  mean  to  admit,)  it  is  an  error  which  has  been 
80  repeatedly  sanctioned  by  all  the  Courts  of  that  State,  for 
the  last  twenty  years,  that  it  has  ripened  into  a  settled  rule 
of  law.  And  a  reference  to  the  cases  which  followed  that 
of  Fosdick  V.  Cornellj  will  show  that  it  has  become  a  rule 
so  fastened  upon  the  law  of  real  property  in  that  State,  as 
to  make  it  unwise  and  unsafe  to  disturb  it. 

In  the  case  of  Jackson  v.  Blanshawy  (3  Johns.  Dtp,  989.  j 
decided  in  the  yeav  1808.  the  question  before  the  Court 


1827. 


164 


CASES  IN  THE  SUPREME  COURT 


1837. 

Jackson 

▼. 
Chew. 


arose  upon  a  will,  wnere  the  testator  devised  ^^all  his  estate, 
real  and  personal,  to  his  six  children,  to  be  equally  divided 
between  them,  share  and  share  alike ;  but  if  any  of  them 
died  before  arriving  at  full  age,  or  without  lawful  issue,  that 
then  his,  her,  or  their  part,  should  devolve  upon  and  be 
equally  divided  among  the  surviving  children,  and  to  their 
heirs  and  assigns,  for  ever.''  This  was  held  to  be  a  good 
devise  over  by  way  of  executory  devise;  and  Chief  Justice 
Kent,  in  delivering  the  opinion  of  tlie  Court,  refers  to  the 
case  of  ^hsdick  v.  Cornell^  and  observes,  that  the  Court 
tliere  reviewed  the  leading  authturities^  and  held,  that  the  de- 
vise over  was  a  good  executory  devise,  and  that  the  true 
construction  was,  a  devise  over  to  take  effect  on  failure  of 
male  issue  during  the  life  of  the  first  taker.  That  the  an- 
cient case  of  Uanhury  v.  Cockrill^  (1  Roll.  Jlbr.  835.)  was 
quite  analogous  in  favour  of  the  executory  devise.  The 
devise  there  was  to  the  two  sons  in  fee,  with  a  proviso,  that 
if  either  died  before  they  should  be  married,  or  before  they 
should  attain  the  age  of  21  years,  and  without  is^ue  of  their 
bodies,  then  his  share  should  go  to  the  survivor.  That  Lord 
Kenyon,  in  the  two  cases  of  Porter  v.  Bradly^  and  Rot  v. 
Jeffery^  (3  Term  Rep.  143.  7  Term  Rep,  589.)  supported 
this  established  construction  in  a  very  forcible  manner ;  and 
that  the  case  before  the  Court  could  not  be  distinguished  in 
principle  from  those  in  which  this  rule  of  law  is  settled  be- 
f/ond  controversy.  Again  ;  in  the  case  of  the  Executors  of 
Moffat  V.  Strongs  (10  Johns.  Rep.  12.)  decided  in  the  year 
1813,  the  testator,  after  giving  certain  8pecific  parts  of  his 
real  and  personal  estate  to  his  sous,  adds  this  provision : 
*'  And  if  any  of  my  sons  aforesaid  should  die  without  lawful 
issue,  then  let  his  or  their  part  or  parts  be  divided  equally 
among  the  survivors.''  Althougb*this  was  a  case  of  person- 
al property,  the  judgment  of  thei  Court  did  not  rest  upon 
that  distinction.  Chief  Justice  Kent,  in  delivering  the  opi- 
nion of  the  Court,  says,  "  The  greatest  difficulty  that  aiises 
in  starting  the  main  point  for  consideration,  is  to  nvoh'  Mng 
overwhelmed  and  confounded  by  the  multitude  of  cases. 
Lord  Thurlow  said  there  were  fifty-seven  cases  on  this 
point,  and  we  know  they  have  greatly  increased  since." 
4riid,  afier  reviewing  many  of  the  leading  cases,  the  Chicr 
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Justice  observes,  if  the  limitation  rested  solely  on  the  words  t837. 
dying  without  issue,  it  would  fail;  but  the  will  proceeds, 
and  gives  the  part  of  the  son  so  d)ing  without  issue  to  the 
survivors.  The  term  survivors  will  be  found  to  rescue  the 
limitation  from  the  operation  of  the  general  principle,  and 
to  bring  it  within  the  reach  of  other  cases,  which  have  ad- 
judged that  expression  to  be  the  cause  of  a  different  con- 
struction, and  for  the  reason  that  it  could  not  have  been  in- 
tended that  the  survivor  was  to  take  only  after  an  indefinite 
failure  of  issue,  as  that  event  might  happen  long  after  the 
death  of  all  the  survivors.  Thus  stood  the  question  when 
the  Chief  Justice  .-is  transferred  to  the  Court  of  Chancery, 
no  diversity  of  opinion  having  existed  on  the  bench  upon 
the  question,  according  to  the  reported  cases.  The  next 
case  that  came  before  the  Court  was  that  of  Jackson  v. 
Stoats^  ( 1 J  Johns,  Rep,  -SS?.)  in  the  year  1814;  and  the  con- 
struction of  a  similar  clause  in  a  will  was  under  considera- 
tion. Spencer,  J»,  in  delivering  the  opinion  of  the  Court,  ob- 
serves, that  ^^  the  point,  whether  the  limitation  over  ope- 
rates as  an  executory  devise,  or  to  create  an  estate  tail,  ad- 
mits of  very  little  difficulty.  The  case  of  Fosdick  v.  Cor- 
ntll  is  in  point,  that  this  is  a  good  executory  devise ;''  and 
adds,  ^^  I  believe  none  of  us  have  ever  doubted  the  correct- 
ness of  the  decision  in  that  case,  and  it  would  be  a  waste  of 
time  to  review  the  authorities  there  cited.^^  So  that  the  law 
on  this  point  was  considered  settled,  and  not  open  to  argu- 
ment, until  it  was  again  stirred,  in  the  case  of  Anderson  v* 
Jackson^  in  the  Court  of  Errors,  upon  the  clause  in  Eden's 
will,  now  under  consideration ;  and  the  rule  of  construction 
settled  in  the  Supreme  Court,  was  considered  applicable  to 
this  will,  and  governed  the  decision  in  the  Court  of  Errors. 
Again,  in  the  year  1 823,  the  const  action  of  this  same  clause 
in  Eden^s  will  came  before  the  Supreme  Court,  in  the  case 
of  Lion  V.  Burtis;  {20  Johns*  Rep.  483.)  and  Spencer,  Ch.  J., 
in  delivering  the  opinion  of  the  Court,  referred  to  the  case 
of  Anderson  v.  Jackson^  in  the  Court  of  Errors,  and  said,  it 
was  there  decided  that  the  devise  to  Joseph  Eden  did  not 
create  an  estate  tail^  but  that  the  devise  over,  upon  the  event 
of  his  dying  without  issue,  was  a  limitation  over  as  an  exe- 
cutory devise  to  Medcef.  the  survivor.    That  the  opinion 
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1837.  ^^  ^^^  Court  was,  that  the  devite  over  to  the  sairiyor  did 
not  depend  on  an  indefinite  failure  of  issue,  but  onty  on  a 
failure  of  issue  at  the  time  ol  Joseph's  death*  ^'  This, 
then,''  said  the  Chief  Justice,  ^^  is  the  law  of  the  land,  and 
must  govern  every  other  case  coming  within  the  same  prin- 
ciple. And  I  must  be  allowed  to  say.  that  subsequent  re« 
flection  has  confirmed  my  conviction  of  the  soundness  of 
the  decision  in  the  Court  of  Errors.  Stare  decisis  is  a  maxim 
essential  to  the  security  of  property.  The  decisions  of 
Courts  of  law  become  a  rule  for  the  regulation  of  the  alien- 
ation and  descent  of  real  estate ;  and  when  that  rule  has 
been  sanctioned  and  adapted  in  our  Courts,  it  ought  to  br^ 
adhered  to,  unless  manifestly  wrong  and  unhist." 

Other  questions  were,  however,  embraced  in  this  case, 
and  it  was  afterwards  brought  before  the  Court  of  Errors, 
(3  Owen^  3S3.)  and  a  preliminary  question  was  made,  whe- 
ther .he  Court  would  hear  an  argument  on  the  point  de- 
cided in  the  case  of  Anderson  v.  Jackson.  But  as  that 
question  was  so  involved  with  other  questions  in  the 
cause,  it  was  found  difficult  entirely  to  separate  them, 
and  the  argument  proceeded;  the  President  of  the  Court 
at  the  same  time  observing,  that  he  should  suppose  counsel 
would  not  question  any  point  plainly  decided  in  Anderson  v. 
Jackson^  both  in  its  principle  and  object,  and  that  he  had  no 
doubt  the  Court  would  abide  by  its  decision  in  that  case.  In 
the  course  9f  the  argument,  when  the  bearing  of  the  case 
of  Anderson  v.  Jackson  was  fully  understood,  it  wa^  pro- 
posed to  stop  the  counsel,  so  far  as  the  decision  in  that  case 
was  called  in  question  ;  and  the  Chancellor  (Sanford)  ex- 
pressed his  determination  to  adhere  to  that  decbion.  That 
be  understood  it  to  fix  distinctly  a  construction  upon  the 
clause  which. devises  to  Joseph  Eden,  and  was  prepared  to 
say  it  did  not  carry  an  estate  tail,  but  a  fee  determinable  on 
bis  death  without  issue  then  living.  And  although  the  coon- 
sel  were  allowed  to  proceed,  and  the  question  again  fully  ar- 
gued, the  Court,  when  they  came  to  pronounce  jadgment, 
disclaimed,  in  very  strong  language,  any  intention  to  call  in 
question  the  decision  of  Anderson  v.  Jackson.  Cramec, 
Senator,  observes :  ^^  The  Court  has  been  called  upon,  in  a 
very  solemn  manner,  to  review  its  decision  on  an  important 
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rule  of  law  afiecting  titles  to  real  property.  Bat  we  have  1327; 
not,  in  my  view  of  the  subject,  the  pqwer  (and  bj  power  I 
mean  right)  now  to  question  or  impeach  that  judgment  ren- 
dered by  this  Court,  and  founded  on  the  uniform  decisions 
of  the  Supreme  Court  during  a  period  of  more  thdn  seven- 
teen years.  Wills  have  heeii  made,  and  estates  settled,  on 
the  principle  of  these  cases,  which  have  been  deemed  and 
treated  as  the  settled  law  of  the  land/'  And  the  judg- 
ment of  the  Supreme  Court  was  unanimously  affirmed,  with 
the  exception  of  one  Senator. 

After  such  a  settled  course  of  decisions,  and  two  of  them 
in  the  highest  Court  of  law  in  the  State,  upon  the  very 
clause  in  the  will  now  lyider  consideration,  deciding  that 
Joseph  Eden  did  not  take%n  estate  tail,  a  contrary  decision 
by  thifr  Court  would  present  a  conflict  between  the  State 
Courts  and  those  of  the  United  States,  productive  of  incal- 
culable mischief.  If,  after  such  an  uninterrupted  series  of 
decisions  for  twenty  years,  this  question  is  not  at  rest  in 
New- York,  it  is  difficult  to  say  when  any  question  can  be  so 
considered.  And  it  will  be  seen  by  reference  to  the  deci- 
sions of  this  Court,  that  to  establish  a  contrary  doctrine  here, 
would  be  repugnant  to  the  principles  which  have  always 
governed  this  Court  in  like  cases. 

it  hasheen  uiged,  however,  at  the  bar,  that  this  Court  ap-  This  Court  ■« 
plies  ttiis  principle  only  to  State  constructions  ^f  their  own  i^^^*  SJi'^Mai 
statutes.     It  is  true,  that  many  of  the  cases  in  which  this  prop«rtjr,    m 
Court  has  deemed.itself  bound  to  conform  to  State  decisions,  the   deritiont 
have  arisen  on  the  construction  of  statutes.    But  the  same  couru ;  wbt- 
rule  has  been  extended  to  other  cases ;  and  there  can  be  no  t^»«'  thoto  de- 
good  reason  assigned  why  it  should  not  be,  when  it  is  applying  ^.  ounded    ons 
settled  rules  of  real  property.    This  Court  adopts  the  State  }fon^  or'SIJ^ 
decisions,  because  they  settle  the  law  appUcable  to  th€  case ;  ^ut^s,  or    on 
and  the  reasons  assigned  for  this  course,  apply  as  well  to  wbicb  ba«  b«- 
roles  of  constlhiction  growing  out  of  the  common  law,  as  ^^{JJ*  ^  ^^ 
the  statute  law  of  the  State,  when  applied  to  the  title  of  p«rtjr  in   tbt 
lands.    And  such  a  course  is  indispensable,  in  order  to  pre-   *^  *' 
serve  uniformity,  otherwise  the  peculiar  constitution  of  the 
jodicial  tribunals  of  the  States  and  of  the  United  States, 
would  be  productive  of  die  greatest  mischief  and  confusion. 
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1 827.  The  case  of  M'Keen  v.  DelanctfU  Lessee^  (5  Cranchj  S2.) 

arose  upon  Ihe  construction  of  a  statute.     And  the  Court 

say,  '•  If  the  act  then  in  question  was  for  the  first  time  to  be 

conslriied.  the  opinion  of  the  Court  would  be,  that  the  deed 

Caiet    in  ^**  "^^  properly  proved,  and,  therefore,  not  legally  re- 

wtikb       thit  corded.     But  in  construing  the  statutes  of  a  State,  on  which 

cogniMd    the  '^^^  titles  depend,  infinite  mischief  would  ensue,  should 

State decUioiis  jhis  Court  observe  a  different  rule  from  that  which  has  been 

at    conclusive 

uoqueftiontof  long  established  in  the  State."     And  whether  these  rules  of 
aw.       j^^^  ^i^j^g  ^^^^^  ^^^  ^j.  ^1^^  statutes  of  a  State,  or  priociples 

of  the  common  law  adopted  and  applied  to  such  titles,  can 
make  no  difl'erence.    There  is  the  same  necessity  and  fit- 
ness in  preserving  uniformity  of  decisions  in  the  one  case  as 
in  the  other.  So,  also,  in  the  cases  of  Polkas  Lessee  v.  Wen- 
dalj  (9  Cranch,  98.)  and   Thatcher  v.  Powell^  (6  Wheai. 
Rep.  137.)  the  construction  of  State  statutes  respecting  real 
property  was  under  consideration ;  and  the  Court  say,  thej 
will  adopt,  and  be  governed  by«  the  State  construction,  when 
that  is  settled,  and  can  be  ascertained,  especially  where  the 
title  to  lands  is  in  question.     But  in  the  case  of  Blight^s 
Lessee  v*  Rochester^  (7  Wheat*  Rep.  550.)  which  arose  in 
Kentucky,  the  question  was  not  upon  the  construction  of 
any  statute,  but  related  to  the  doctrine  of  estoppel,  between 
vendor  and  vendee ;  and  it  was  ur^ed  at  the  bar,  that  the 
question  was  settled  by  authority  in  Kentucky,  and  caaea 
cited  to  establish  the  point.    T4ie  authorities  were  exami- 
ned, and  considered  by  the  Court  as  not  deciding  the  ques- 
tion ;  but  no  intimation  is  given  that  they  were  inapplica- 
ble, because  the  question  did  not  involve  the  construction  of 
a  statute.     And  the  case  of  Daly  v.  James^  (8  Wheat.  Rep. 
535.)  which  arose  in  Pennsylvania,  is  directly  in  point. 
The  question  there  was  upon  the  interpretation  of  a  clause 
in  a  will,  which  had  received  a  judicial  construction  by  the 
Supreme  Court  of  that  State.     And  it  was  urged,  as  it  has 
been  here,  that  it  was  not  one  of  those  cases  where  the  de- 
cisions  of  State  Courts,  on  questions  of  local   law,  esta- 
blished rules  of  property  which  this  Court  could  not  dis- 
turb.    But  the  Court  said,  they  always  listened  with  respect 
to  the  adjudications  of  the  difierent  States,  when  they  ap- 
ply.    And  in  a  question  of  so  much  doubt,  they  were  dis- 
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posed,  upon  this  point,  to  acquiesce  in  the  decision  of  the      1837. 
Supreme  Court  of  that  State,  {Smith  ▼•  Foiwell^  I  Binn.  \^^\r^ 
546.)  that  the  word  ^  heirs^'  in  the  wiU  is  to  be  cpnstrued  Annittong 
to  be  a  word  of  limitation.  Lear. 

In  that  case  this  Court  adopted  a  single  decision  of  the 
State  Court  upon  the  question.  But,  in  the  case  now  under 
consideration,  there  have  been  two  decisions  in  the  two 
highest  Courts  of  law  in  the  State  upon  the  identical  ques- 
tion now  in  judgment,  and  which  were  in  conformity  to  a 
settled  course  of  adjudications  for  twentj  jears  past. 

After  such  a  series  of  adjudications  for  such  a  length  of 
time,  in  the  State  Courts,  upon  the  Ytrj  point  now  before 
us,  and  relating  to  a  rule  of  landed  property  in  that  State, 
we  do  not  feel  ourselves  at  liberty  to  treat  it  as  an  open 
question. 

Judgment  affirmed «  with  costs. 


[Lix  Loci.    PaoBATE  OP  TssTAiKifTAaT  Papxb.'] 

Armstrong  against  Lear,  Administrator  (with  the  will  an- 
nexed) of  KOSCIUSZKO. 

"A  testamentary  paper  executed  in  a  foreign  country,  even  if  executed 
so  as  to  give  it  the  eflect  of  a  last  will  and  testament  by  the  fo- 
reign law,  cannot  be  made  the  foundation  of  a  suit  for  a  legacy  iu 
the  Courts  of  this  country,  until  it  has  received  probate  here,  in  the 
Court  having  the  peculiar  jurisdiction  of  the  probate  of  wills  and 
other  testamentacy  matters. 

APPEAL  from  the  Circuit  Court  for  the  District  of  Co- 
lumbia. 

The  bill,  filed  on  theChanceiy  side  of  the  Circuit  Court, 
stated,  that  Thaddeus  Kosciusadco,  on  the  5th  of  May,  1 798, 
placed  a  fund  in  the  hands  of  Thomas  Jeflferson,  and  exe- 
cuted a  will,  as  follows :  <<  I,  Thaddeus  Kosciuszko;  being 
just  on  my  departure  from  America,  do  hereby  declare  and 

Vol.  XI F  9^ 
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1 327.  direct,  that,  should  I  make  no  other  testamentary  disposition 
v^^-v*^  6(  my  property  in  the  United  States,  1  hereby  authorize  my 
Armstrong  friend,  Thomas  Jefferson,  to  employ  the  whole  thereof  in 

Lear.  purchasing  negroes,  from  among  bis  own,  or  any  othen,and 
giving  them  liberty  in  my  name,  in  giving  them  an  educa- 
tion in  trade  or  otherwise,  and  in  having  them  instructed 
for  their  new  condition  in  the  duties  of  morality,  which 
may  make  them  good  neighbours,  good  fathers  or  moders, 
husbands  or  wives,  in  their  duty  as  citizens,  teaching  them 
to  be  defenders  of  their  liberty  and  country,  and  of  the 
good  order  of  socie^,  and  in  whatsoever  may  make  them 
happy  and  useful.  And  I  make  the  said  Thomas  Jefferson 
my  executor  of  this.  (Signed,)  T.  Kosciu6zro*  5  May, 
1 798.'' 

The  bill  further  stated,  that  the  said  Kosciuszko,  about 
the  18th  of  June,  1806,  being  then  domiciled  in  Paris,  exe- 
cuted a  certain  will  or  writing  testamentary,  as  follows : 
^'  Know  all  men  by  these  presents,  that  I,  Thaddeus  Kos- 
ciuszko, formerly  an  officer  of  the  United  States  of  Ameri- 
ca, in  their  revolutionary  war  against  Great  Britain,  and  a 
native  of  Liloane,  in  Poland,  at  presciit  residing  at  Paris, 
do  hereby  will  and  direct,  that,  at  my  decease,  the  sum  of 
3,704  dollars,  current  money  of  the  aforesaid  United  States, 
shall  of  right  be  possessed  by,  and  delivered  over  to  the 
full  enjoyment  and  use  of  Kosciuszko  Armstrong,  the  son 
of  General  John  Armstrong,  Minister  Plenipotentiary  of 
the  said  States  at  Pans ;  for  the  security  and  performance 
whereof,  I  do  hereby  instruct  and  authorize  my  only  lawful 
executor  in  the  United  States,  Thomas  Jefferson,  President 
thereof,  to  reserve,  in  trust  for  that  special  purpose,  of  the 
funds  he  already  holds  belonging  to  me,  the  aforesaid  sum 
of  3,704  dollars  in  principal,  to  be  paid  by  him,  the  said 
Thomas  Jefferson,  immediately  after  my  decease,  to  him^ 
the  said  Kosciuszko  Armstrong,  and  in  case  of  his  djeadi,  to 
the  use  and  benefit  of  his  surviving  brother.  Given  under 
my  hand  and  seal,  at  Paris,  this  38th  day  of  June,  1806« 
^*'  (Signed,)  Thaodzus  Kosciuszko.  [Seal.] 
^  In  presence  of 

^Signed.)    Charlxs  Carter. 
Tames  M.  Mokris.-' 
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That  the  said  testatot,  on  the  day  of  the  date  of  said  wri-  1 397. 
tingi  signed  and  sealed  it  in  presence  of  two  competent  s^i^^v^y 
witnesses,  who  attested  the  same,  and  acknowledged  it  on  Anastrong. 
the  same  day,  as  his  act  and  deed,  before  Fulwar  Skipwith,  Letr. 
commercial  agent,  and  agent  for  prize  caoses  for  the  said 
United  States  at  Paris,  and  delivered  it  to  the  said  John 
Armstrong.  That  the  complainant  is  advised  that  the  said 
paper  is  a  last  will  and  testament,  and  must  operate  as  sucbj 
and  revokes,  pro  tanio^  Ae  bequests  and  appropriation  made 
in  the  will  first  mentioned.  That  General  Kosciaszko  died 
the  15th  of  October,  1817,  leaving  said  testament  unre- 
voked* That  said  Jefferson  refused  to  take  letters- testa- 
mentarj  under  said  will,  and  that  the  defendant  was  duly 
appointed  administrator  with  the  will  annexed ;  that  ibe  ei- 
tate  has  come  to  his  hands,  and  that  he  has  been  often  re- 
quested to  pay  to  complainant  the  3,704  dollars  aforesaid, 
with  interest,  and  refuses  to  pay  until  an  order  or  decree  of 
this  Court  in  the  premises.  The  oill  prayed  for  a  discovery 
of  the  funds  in  defendant's  hands,  and  whether  the  said 
writing  made  at  Paris  is  authentic,  and  payment  of  said  lega- 
cy with  interest,  and  for  general  relief. 

The  answer  of  the  defendant  admitted  that  he  was  admi- 
nistrator with  the  will  annexed  of  General  Kosciuszko,  and 
that  the  instrument  mentioned  in  complainant's  bill,  and  ex- 
hibited with  it,  was  executed  and  acknowledged  as  it  pur- 
ports to  be,  and  that  said  Kosciuszko  was  at  the  time  domi- 
ciled and  rendent  at  Paris ;  but  submitted  whether  he  was 
bound  to  pay  said  legacy  upon  an  instrument  so  executed 
and  acknowledged,  inasmuch  as  Mr.  Jefferson  received  a 
letter  from  General  Kosciuszko  dated  as  late  as  the  15th  of 
September,  1817,  in  which  he  thus  affirms  his  first  will. 
**  After  my  death  you  know  its  invariable  destination,'' 
(speaking  of  this  fund.)    The  answer  admitted,  that  Mr. 
Jefferson  renounced,  and  the  defendant  was  appointed,  ad- 
ministrator with  the  will  annexed,  as  i tated  in  the  bill.   The 
defendant  admitted  funds  to  have  come  to  his  hands  to  an 
amount  larger  than  stated  in  the  bill.    The  answer  further 
stated,  th%t  among  the  papers  received  by  the  defendant 
from  Mr.  Jefferson,  is  a  letter  from  Mr.  Politica  to  said 
Jefferson^  enclosing  a  despatch  from  the  Vice  Roi  of  Poland 
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1837.      ^^  ^°^'  ^J  ^^^  i^  appears  that  the  whole  estate  of  said 
v^^"v"^to^  Koscittszko  may  hereafter  be  claimed  b)  a  Major  Es'lko,  as 

^Mnutxfmg   jjjg  jjgjj.  ^^  |j^^  q£  g3Jj  Kosciuszko ;  that  there  were  also 
▼ 
Lear.       two  letters  from  a  Mr.  Zeltner  to  Mr.  Jefferson,  by  which 

it  appears  that  Kosciuszko  had  disposed  of  the  greater  part 

of  his  fortune  in  favour  of  the  children  and  other  relations 

of  Zeltner. 

The  cause  was  set  down  for  a  hearing  in  the  Court  below 

upon  the  bill  and  answer,  and  di  pro  forma  decree  dismissing 

the  bill  was  entered  by  consent,  and  an  appeal  taken  to  this 

Court. 

Feb.  %tk.  j^i,.^  £^  Livingston  and  Mr.  Wheaitm  for  the  appellant,  ar- 

gued, (1.)  that  the  testamentary  paper  of  1806  was  a  revo- 
cation of  the  will  of  1798  pro  tanio.* 

(3.)  That  the  will  of  1 798  was  to  be  considered  as  wholly 
void,  as  being  contrary  to  the  laws  and  policy  of  Vii^inia  and 
Maryland,  and  the  defendant  considered  as  a  trustee  for  the 
first  will.  ^ 

(3.)  That  supposing  the  case  was  to  be  determined  by  any 
peculiar  law,  as  affecting  the  testator  or  his  property,  it  must 
be  either  the  law  of  France,  where  he  was  domiciled  in  1 806, 
when  the  will  was  made;  or  of  this  country,  where  he  had 
placed  the  fund  in  question,  and  of  which  he  might  be  con- 
sidered a  citizen ;  or  the  conventional  law  between  France 
and  the  United  States. 

The  rule  of  international  law  as  to  personal  property  ap- 
peared to  be  settled  by  the  general  current  of  authority,  that 
as  to  successions  ab  intttiaio^  they  are  to  be  governed  by  the 
law  of  the  country  where  the  party  was  domiciled  at  the  time 
of  his  death;  and  in  the  case  of  a  will,  by  the  law  of  the 
place  where  it  was  made.'     But  in  a  recent  case  in  the  Ec- 

a  2  Atk.  86.  2  PKilim,  Eccles.  Hep,  35—51.  1  Bro.  Civ  and  Adm. 
fMWf  293.  333.  Swinh,  pt.  1.  p.  74.  note  75.  and  cases  cited  by 
Powtl,  Ed. 

6  4  JVheat.  Rep.  1.  5  Harris  tf  Johns.  392.  Bridg,  Duke's 
i^harit.  VuM,  949. 466.     Com.  Dig.  tit.  Chariuble  Use,  (N.)  1. 

<  Huber.  torn.  2. 1.  t.  3.  2  Bos.  if  PuU.  229.  note  (a.)  6  Bro. 
Pari.  Cos.  566.  5  Ves.  Jr.  785.  1  Binn.  336.  349.  note  (a.)  I  M^- 
-0  J   381 .  4.08.     f^  Ve9.  Jr,  gOl. 
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clesiastical  Court  in  Eoj^and,  Sir  J.  NichoII  bad  considered  1897« 
the  atithoritieft  as  ratber  applying  between  difierent  parti  of  v^^^^^ 
the  same  empire,  iban  between  dilierent  c^ntries  entirely  Annttrong 
foreign  to  each  other.*  If  the  law  of  France  was  to  be  ap-  Lmt. 
plied  although  the  will  was  not  executed  in  strict  and  literal 
conformity  with  the  forms  provided  by  the  code  Napoleon, 
it  might  be  sustained  as  a  donation  mortis  causa  ;  a  species 
of  donation  which  the  best  commentators  were  of  opinion 
was  not  abolished  by  the  code,  it  having  been  preserved  in 
Chancellor  D^Aguesseaa^s  ordinance  of  1731.*  And  per- 
haps it  might  also  be  considered  a  valid  donation  fnartis 
causa  by  our  law.*  In  the  case  above  cited,  determined  by 
Sir  J.  NichoII,  he  refers  to  the  Dutchess  o/KingstonU  case, 
and  confirms  it,  where  a  will,  ^  thou^  made  in  France, 
where  she  was  domiciled,  being  made  by  an  English 
subject  in  the  English  language,  and  according  to  English 
forms,  and  to  be  executed  in  England,  was  valid  as  to 
personal  property  in  England^  though  (neither  being  ho- 
lographic nor  made  before  a  notary)  it  would,  by  the 
French  law,  have  been  of  no  validity.  Nay,  not  only  was 
it  held  good,  but  if  the  opinion  of  an  eminent  lawyer,  (M. 
Targat,')  as  stated  in  the  Collectanea  Juridical  be  correct,  it 
was  good,  and  would  operate  on  the  property  in  France.'^' 
But  it  was  further  insisted  that  the  execution  of  the  testa- 
mentary paper  before  the  consul  at  Paris  was  conclusive  of 
its  validity,  and  dispensed  with  the  necessity  of  probate 
in  the  Courts  of  this  country.  This  was  inferred  from  the 
conclusive  effect  attributed  to  what  are  termed  *^  authentic 
acit''  by  the  law  of  France,  taken  in  connexion  with  the  pro- 
visions in  the  convention  of  1800  between  France  and  the 
United  States,  (art.  7.  10.)  and  the  statute  of  Congress  of 
April,  1792,  ch.  136.  s.  2.  relating  to  the  powers  of  con- 


a  Curling  v*  Thornton,  Adams'^  Rtp.  £1. 

b  Aferjtfi,  itepertotre,  torn.  4.  p.  144.  Pottfel,  Droit  Fran^uis,  \j 
159. 

c  1  SwM.  54.  Prec.  in  Ch.  900.  fi  Bro.  Ch.  612.  3  Fes.  Jx 
ISO.    Lowndes  on  Legacies,  449.    1  P.  irnts.  400.  441      .^  Vff^.  48r 
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1827,      '^'^  '^  ^^  verification  of  such  acti^sinong  which  testamen- 
taiy  papers  are  included.* 

The  Attorney  General  and  Mr.  Lear^  for  the  respondent, 
contended,  that  the  question  whether  the  paper  cf  1806  was 
to  be  considered  as  a  revocation  pro  tanto  of  the  will  of  1 798 , 
depended  upon  its  being  authenticated  as  a  testamentary 
disposition  in  the  manner  prescribed  by  the  laws  of  this 
country.  They  referred  to  the  well  known  rule,  which  had 
been  frequently  recognised  in  this  Court,  that  foi eign  laws 
must  be  proved  as  facts,  or  they  could  not  be  taken  notice  of 
judicially  by  our  Courts.^  That  consequently  it  was  a  case 
for  the  application  of  the  ordinary  principle,  that  a  suit  could 
not  be  maintained  in  a  Court  of  equity  for  a  legacy,  without 
first  showing  a  probate  in  the  proper  Court,  of  the  will  under 
which  it  was  claimed.  The  admission  in  the  defendant's 
answerdid  not  dispense  with  this  preliminary,  because  it  was 
merely  intended  to  admit  that  ''  the  instrument  was  execu- 
ted and  acknowledged  as  it  purports  to  be,''  submitting  its 
efiect  and  operation  to  the  judgment  of  the  Court.  Nor  did 
the  treaty  and  the  act  of  Congress^  which  had  been  referred 
to,  dispense  with  the  necessity  of  probate  of  the  will  in  the 
appropriate  local  tribunal,  where  all  parties  inter^ted  would 
have  a  right  to  contest  its  validity.  The  utmost  etTect  that 
could  be  attributed  by  the  conjoint  operation  of  the  law  of 
France,  the  treaty^  and  the  statute  of*  Congress,  to  the  exe^ 
cution  and  acknowledgment  of  such  an  act  as  a  will  or  a  co- 
dicil, before  the  consuls  of  the  United  States  in  Prance, 
would  be  to  make  it  conclusive  evidence,  on  which  a  Court 
of  probates  in  the  United  States  might  proceed :  But  it  could 
not  be  considered  as  dispensing  with  all  the  local  laws  of 
the  States  on  the  probate  of  wills,  and  inverting  the  whole 
order  of  proceeding  in  cases  of  this  sort,  by  which  the  paper 
must  be  ascertained,  by  the  Court  having  peculiar  jurisdic- 
tion of  testamentary  causes,  to  be  a  will,  before  a  Court  of 
equity  can  be  called  on  to  give  a  construction  to  it  and  to 
decree  a  legacy  under  it    Nor  could  it  be  considered  as  a 

a  Pothier,  Oblig.  pt.  4.  oh.  1.    Code  NapoU<m,  art  1817—1819 
PailUt.p,  159.  note  (t.) 
h  5  Cfonch,  %37 
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doiuktioii  moffi9  caufo,  and  therefore  not  requiring  probate ;      1 327, 
since,  to  couititute  such  a  donation,  the  gift  must  be  made  in  v^^^v^^b/ 
ex/remif ,  und  must  be  accompaiiied  with  an  actual  delivery.*  ArmMrong 

Mr.  Justice  Story  delivered  the  opinion  of  the  Court. 

The  bill  in  this  case  is  brought  against  the  administrator,  •^^'  ^^'^^ 
with  the  will  annexed,  of  General  Kosciuszko,  for  the  pur- 
pose of  establishing  a  right  of  the  plaintiff  to  receive  pay- 
ment out  of  the  assets  of  the  testator,  of  a  certain  bequest 
to  him,  contained  in  a  supposed  testamentary  writing,  execu- 
ted by  the  testator  at  Paris,  in  France,  in  June,  1 806.  This 
supposed  testamentary  writing  is  set  forth  in  the  bill,  and 
averred  to  be  in  the  nature  and  of  the  effect  of  a  last  will 
or  writing  testamentary ;  but  it  does  not  appear  to  have  been 
admitted  to  probate,  either  in  France,  or  in  the  proper 
Orpbau^s  Court  of  this  District.  The  answer  admits  the 
existence  and  authenticity  of  the  instrument,  and  submits  to 
the  Court  its  import  and  legal  eflect,  and  whether  it  is  to 
be  deemed  a  last  will  and  testament ;  and  it  also  admits  as- 
sets in  the  hands  of  the  administrator  sufficient  to  discharge 
the  bequest.  The  cause  was  heard  in  the  Court  below  upon 
the  bill  and  answer,  and  from  the  decree  dismissing  the  bill, 
the  present  appeal  has  been  brought  to  this  Court. 

The  cause  has  been  argued  here  upon  several  points,  in- 
volving a  good  deal  of  learning,  and  some  doctrines  of  in- 
ternational law.  We  do  not  enter  into  an  examination  of 
them,  because  ^ur  judgnient  proceeds  upon  a  single  point, 
and  will,  in  no  event,  prejudice  the  merits  of  th^  plaintiff's 
claim. 

By  Che  common  law,  the  exclusive  right  to  entertain  ju- 
risdiction over  wills  of  personal  estate,  belongs  to  the  eccle- 
siastical Courts ;  and  before  any  testamentary  paper  of  per- 
sonalty can  be  admitted  in  evidence,  it  must  receive  probate 
in  those  Courts.  Lord  Kenyon,  in  7%e  King  v.  hihabiiarUs 
of  J^etheneal^  (4  Term  Rep^  258.)  said,  ^<  we  cannot  re- 
ceive any  other  evidence  of  there  being  a  will  in  this  case, 
than  such  as  would  be  sufficient,  in  all  other  cases,  where  ti- 

aSLBl.  Com.  514.      /ii9l.  Ifut.  1.  1. 1.  7. «.  1.    Dig.  1. 99.  t.  A 
Fw.  m  Ch.  a6».    1  P.  Wm.  406.  441.  9  P.  ffmn.  357.  «  r^n,  431 
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1837.  ^^  ^^  derived  under  s  will;  and  nothing  butttie  probate 
>^^v"^to/  or  letters  of  admiQistration,  with  the  will  aimexed,  are  le- 
Axuutaong  ggj  evidence  of  the  will,  in  all  questions  respecting  person- 
Lear,  alty.^^  This  principle  of  the  common  law  is  supposed  to 
be  in  force  m  Maryland,  from  which  this  part  of  the  District 
of  Columbia  derives  its  jurispradence;  and  the  probate  of 
wills  of  personalty  to  belong  exclusively  to  the  proper  Or- 
phan Court  here,  exercising  ecclesiastical  jurisdiction.  If 
this  be  so,  and  nothing  has  been  shown  which  leads  us  to  a 
different  conclusion,  then  it  is  indispensable  to  the  plaiotifi^s 
title,  to  procure,  in  the  first  instance,  a  r^ular  probate  of 
ibis  testamentary  paper  in  the  OrpHan's  Court  of  this  Dis- 
trict, and  to  set  forth  that  fact  in  his  bill.  The  treaty  stipu- 
lations, the  act  of  Congress,  and  the  principles  of  the  law  of 
France,  which  have  been  cited  at  the  argument,  attributing 
to  them  the  full  force  which  that  argument  suppose  i  to  es- 
tablish the  validity  of  the  instrument,  do  not  change  the 
forum  which  is  entitled,  by  the  local  jurisprudence,  to  pro- 
nounce upon  it  as  a  testamentary  paper,  and  to  grant  a  pro- 
bate. It  is  one  thing  to  possess  proofs,  which  may  be  suffi- 
cient/to  establish  that  a  testamentary  instrument  had  been 
executed  in  a  foreign  country,  under  circumstances  which 
ought  to  give  it  legal  effect  here ;  and  quiie  a  different  thing, 
to  ascertain  what  is  the  proper  tribunal  here,  by  which  those 
proofs  may  be  examined,  for  the  purpose  of  pronouncing  a 
judicial  sentence  thereon. 

For  this  reason,  the  decree  of  the  Court  below  is  to  be 
affirmed,  but  without  prejudice,  so  that  the  instrument  may 
be  submitted  to  the  decision  of  the  proper  Probate  Court. 
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1837. 
Rankin 

SchatEeU 
Hahkin  &  ScHATZELL,  Plaintiffs  in  Error,  against  Scott,  y. 

Defendant  in  Error.  ^^^"• 


[JuDemiiT  LiXN.    Local  Law.] 


The  lien  of  a  judgment  on  the  laniU  of  the  debtor,  created  by  8U<^ 
tate,  and  limited  to  a  certain  period  of  time,  is  unaffected  bj  the 
circumsunce  of  the  plaintiff  not  proceeding  upon  it«  (during  that 
period,)  until  a  subsequent  lien  has  been  obtained  and  carried  into 
execution. 

Unirersal  principle  that  a  prior  lien  is  entitled  to  prior  satisfaction 
out  of  the  thing  it  binds,  unless  the  lien  be  intrinsically  defective, 
or  is  displaced  by  some  act  of  the  party  holding  it,  which  shall 
postpone  him  at  law  or  in  equity. 

Mere  delay  in  proceeding  to  execution  is  not  such  an  act. 

Distinction  created  by  statute,  as  to  executions  against  personal  chat- 
tels, and  reasons  on  which  it  is  founded. 

ERROR  to  the  District  Court  of  Missouri. 

This  was  an  action  of  ejectment,  brought  in  the  Court 
below  by  the  defendant  in  error,  Scott,  to  recover  the  pos- 
session of  a  house  and  lot  in  the  town  of  St.  Louis.  At 
ihe  trial,  a  special  verdict  was  found,  stating,  that  in  the  year 
1816,  John  Little  married  Marie  Antoinette  Labadie,  who 
was  then  seised  in  fee  of  the  house  and  lot  in  question.  She 
died  without  issue,  leaving  the  husband  seised  in  fee  of  a 
moiety  of  the  premises.  He  soon  afterwards  died  without 
issue,  and  intestate.  In  April,  1821,  judgment  was  rendered 
in  the  Circuit  Court  of  the  county  where  the  premises  lay, 
against  the  administrator  of  Little,  in  favour  of  Schatzell 
and  another,  for  3,747  dollars  and  19  cents.  In  March  fol- 
lowing, another  judgment  was  rendered  against  the  same,  in 
favour  of  B.  Pratte,  for  1,341  dollars.  Execution  was  im^* 
mediately  issued  upon  the  latterjudgment,  and  the  premises 
in  question  sold  under  it  to  Scott,  the  plaintiff  in  ejectment ; 
and  soon  afterwards,  another  execution  issued  upon  the 
first  judgment,  and  the  same  premises  were  sold  to  Schatzell, 
one  of  the  defendants  below,  and  conveyed  to  him  by  the 
sherifPs  deed.  Rankin,  who  was  tenant  to  Little  in  his  life- 
time, remained  in  possession  of  the  premises  after  his  denth. 
VoT..  XFL  ?a 
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1897.      ^^  attorned  to  Schatzell.    The  question  raised  upon  these 

«.^%^"^  iacts  was,  whether  the  sale  by  the  Sheriff,  under  the  second 

^^^^°     judgment  and  first  execution,  devested  the  lien  of  the  first 

SchataeU   judgment  ?    The  Court  below  determined  it  in  the  affirma- 

a  ^L.      tive ;  and  the  cause  was  brought  by  wnt  of  error,  before  this 
Scott.       j~       ,  ^        <i^ 

Coiirt. 

J^.  \Uh.  Mr.  Binion,  for  the  plaintifis  in  error,  relied  upon  the  ex- 
press provisions  of  the  statute  of  Missouri,  to  show  that  the 
local  law  made  the  first  judgment  a  lien  upon  the  land  for 
the  term  of  five  years,  within  which  time  it  was  enforced, 
and  Shatzell  purchased  under  it.«  For  the  general  effect 
of  a  judgment  lien,  he  cited  the  authorities  in  the  margin.'' 

Mr.  Talbotj  contra/ 

Tan.  %Sd,       Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court,  and  after  stating  the  case,  proceeded  as  follows : 

The  act  of  the  then  territorial  govemmeot  of  Missouri, 
on  which  this  question  depends,  is  in  these  words :  *^  Judg- 
lAents  obtained  in  the  General  Court  shall  be  a  lien  on  the 
lands  and  tenements  of  the  person  or  persons  against  whom 
the  same  has  been  entered,  situate  in  any  part  of  this  terri- 
tory ;  and  judgments  obtained  in  a  Court  of  Common  Pleas 
of  any  district,  shall  be  a  lien  on  the  lands  and  tenements  of 
the  person  against  whom  the  same  has  been  entered,  situate 
in  such  district'*  The  act  contains  a  proviso,  "  that  no 
judgment  hereafter  entered  in  any  Court  of  record  within 
this  territory,  shall  continue  a  lien  on  the  lands  and  tene- 
ments against  whom  the  same  has  been  entered,  during  a 
longer  term  than  five  years  from  the  first  return  day  of  the 
t^rm  of  which  such  judgment  may  be  entered,  unless  the 
same  shall  have  been  revived  by  *ctre/acia*,"  &c. 


a  Ctyn'9  Dig,  LL.  Missouri,  £64.  £67. 

h  1  Johns.  Cos.  fU.    IS  Johns,  tttp.  468.  535.    1  BaU.  4S1. 

486.    4  BaU,  450. 

c  1  Term  Bitp.  7t0.    1  Lord  Eaym.  £51.     1  ^mit.  «0.    S  Co 
Rfft.  171.    Cro.  JS/n.  181.    1  Solk.  f^o. 
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Since  the  territory  of  Missoari  was  erected  into  a  State, 
the  General  Court  has  received  the  appellation  of  the  Su- 
perior Court,  and  the  Court  of  Common  Pleas  for  the 
district  has  been  denominated  the  Circuit  Court  for  the 
county.  The  execution  on  the  first  judgment  was  issued 
within  a  short  time  after  it  was  rendered,  add  while  the  lien 
it  created  was  in  full  force,  unless  it  was  removed  by  the 
execution  and  sale  under  the  second  judgment. 

There  is  no  expression  in  the  law  of  Missouri  which  can 
suggest  a  doubt  on  this  subject  By  timt  kw,  judgments  are 
to  be  a  lien  on  all  the  lands  of  the  debtor.  This  lien  com- 
mences with  the  judgment,  and  continues  for  five  years.  The 
principle  is  believed  to  be  universal,  that  a  prior  lien  gives  a 
prior  claim,  which  is  entitled  to  prior  satisfaction,  out  of  the 
subject  it  binds,  unless  the  lien  be  intrinsically  defective,  or 
be  displaced  by  some  act  of  the  party  holding  it,  which 
shall  postpone  him  in  a  Court  of  law  or  equity  to  a  subse- 
quent claimant.  The  single  circumstance  of  not  proceed- 
ing on  it  until  a  subsequent  Ken  has  been  obtained  and  car- 
ried into  execution,  has  never  been  considered  as  such  an 
act.  Take  the  common  case  of  mortgages.  It  has  never 
been  supposed  that  a  subsequent  mortage  could,  by  obtain- 
ing and  executing  a  decree  for  the  sale  of  the  mortgaged 
property,  obtain  precedence  over  a  prior  mortage  in  which 
all  the  requisites  of  the  law  had  been  observed.  If  such  a 
decree  should  be  made  without  preserving  the  rights  of  the 
prior  mo-^^gee,  the  property  would  remain  subject  to  those 
rights  in  the  hands  of  the  purchaser.  So,  in  cases  of  judg- 
ment, where  an  elegit  may  be  sued  out  against  the  lands  of 
the  debtor.  The  implied  lien  created  by  the  first  judgment, 
retains  the  preference  over  the  lien  created  by  a  second 
judgment,  so  long  as  an  elegit  can  issue  on  the  first.  A  sta- 
tutory lien  is  as  binding  as  a  mortgage,  and  has  the  same  c!i* 
pacity  to  hold  the  land  so  long  as  the  statute  preserves  it  in 
force. 

The  cases  cited  of  executions  against  personal  property, 
do  not,  we  think,  apply.  In  those  cases,  the  lien  is  not  cre- 
ated by  the  judgment,  or  by  any  matter  of  record.  The 
purchaser  of  the  goods  cannot  suppose  that  the  officer  lias 
committed  any  impropriety  in  the  perfomiBQce  of  his  duty 
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1 8!27.      and  this  circumstance  has  induced  Parliament  to  sei:ure  hiui. 

Vi^-v^^  It  is  stated  h^  Ashhurst,  Justice,  in  1   Tenn  Kcp,  731.  tliat 

J^^'ates    ^j^jg  ^,^^  ^i^g  g^j^  object  of  that  part  of  tlie  statute  oi  frauds 

Tiliotson.  which  relates  to  this  subject.  In  the  case  at  bar,  the  judg- 
nsent  is  notice  to  the  purchaser  of  the  prior  lien,  and  there 
is  no  act  of  the  legislature  to  protect  the  purchaser  from  that 
lien. 

Wc  think,  then,  that  the  deed  made  by  the  Sheriff  to  the 
purchaser,  under  the  fii^t  judgment,  conveyed  the  legal  title 
to  the  premises ;  and  that  the  judgment  on  the  special  verdict 
ought  to  have  been  in  favour  of  the  plaintiff. 

Judgment  reversed. 


[Practice.] 

Thb  United  States  against  Tillotson  and  another* 

Where  the  burthen  of  proof  of  certain  specific  deliences  set  up  by  i\u: 
defendant  is  on  him,  and  the  evidence  presents  contested  facts,  aii 
absolute  direction  from  the  Court,  that  the  matters  produced  and 
read  in  evidence  on  the  part  of  the  defendant  were  sufficient  in 
law  to  maintain  the  issue  on  his  part,  and  that  the  jwry  ought  to 
render  their  verdict  in  favour  of  the  defendant,  b  erroneous ;  and 
a  judgment  rendered  upon  a  verdict  purporting  to  have  been  giTen 
under  such  a  charge  will  be  reversed,  although  the  record  was 
made  Up  as  upon  a  bill  of  exceptions  taken  at  a  trial  before  the  jury 
npun  the  matters  in  issue,  no  such  trial  ever  having  taken  place, 
and  the  case  having  assumed  that  shape  by  the  agreement  of  the 
parties,  in  order  to  take  the  opinion  of  |be  Court  upon  certain 
questions  of  law. 

Fth.  Uth.  THIS  cause  was  arR;odl  by  the  Aitwrney  Central  and  Mr. 
Coxt  for  the  plaintiffs,  and  by  Mr.  fFedtfer  and  Mr.  WhMien 
for  the  defendants. 

Mattlh  %d.  Mr.  Justice  Stort  delivered  the  opinion  of  the  Court 
This  cause  comes  before  us  from  the  Circuit  CouK  for  the 
Southern  DistHct  of  New-York,  as  unon  a  bill  of  exceptions 


U.  States 

V. 


OF  THE  UNITED  STATES.  181 

taken  to  the  opinion  of  the  Court,  upon  a  trial  before  a  jury  1837. 
upon  the  matters  in  issue.  In  reality  no  such  trial  was  had  ; 
but  the  ca^e  assumed  this  shape  by  the  agreement  of  the  par- 
ties, in  order  to  have  the  opinion  of  the  Court  upon  certain  TiUotson. 
questions  of  law.  We  must,  however,  consider  the  case  ex- 
clusively upon  principles  applicable  to  it  as  a  bill  of  excep- 
tions taken  at  a  real  trial.* 

Upon  the  argument  in  this  Court,  various  important  ques- 
tions have  been  elaborately  discussed  by  counsel,  upon  which 
we  forbear  to  express  any  opinion,  as  our  judgment  of  re- 
versal proceeds  upon  a  ground,  which  renders  any  decision 
on  them  unnecessary. 

The  bill  of  exceptions  admits  the  due  execution  of  the 
bond  in  controversy,  and  the  breaches  stated  in  the  decla- 
ration are  ansui  ered  by  special  notices  of  defence  set  up  as 
bars  to  the  suit.  The  burthen  of  proof  of  these  defences,  iii 
point  of  fact,  rested  on  the  defendants.  The  Court  is 
supposed  to  have  charged  th^  jury,  that  the  matters  produced 
and  read  in  evidence  on  the  part  of  the  defendants  were  suf- 
ficient in  law  to  maintain  the  issue  on  their  part,  and  that 
the  jury  ought  to  render  their  verdict  in  favonc  of  the  de- 
fendants. This  charge  can  be  maintained  in  point  of  law 
only  upon  the  supposition,  that  the  evidence  presented  no 
contested  facts ;  for  otherwise  it  would  withdraw  from  the 
jury  their  proper  functions,  to  determine  the  facts  upon  the 
evidence  in  the  cause. 

Upon  examining  the  record,  we  think  that  there  is  con- 
tradictory evidence,  or  rather  evidence  conducing  to  oppo- 
site results,  in  respect  to  a  point  material  to  many  of  the  spe- 
cifications of  defence,  and  particularly  as  to  the  matters  in 
the  third,  fifth,  sixth,  seventh,  eighth  and  ninth.  It  is  this : 
whether  the  contract  of  the  7th  of  June,  1830,  between  Col. 
Gradsden,  as  agent  of  the  War  Department,  and  Samuel 
Hawkins,  was  ever  a  consummated  agreement,  binding  on  the 
United  States,  in  virtue  of  an  original  authority  given  to  him, 

a  The  cause  was  argued  and  determined  in  the  Court  below  upon 
a  case  agreed  upon  between  the  parties,  containing  a  state  of  facts ; 
but  as  the  sute  of  facts  was  not  annexed  to  the  transcript  of  the  le- 
cord,  this  Court  could  not  take  notice  of  it. 
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1837.      ^^  ^^  ^  preliminary  agreement  dependent  for  its  Talidily 
v^^*v^^^  upon  the  ratification  of  the  War  Department;  and  if  that 
li.  rittie*    y^^  withheld,  (which  there  was  direct  evidence  to  protOi) 
TillotsoD.   the  agreement  was  a  mere  nullity.     The  bill  of  exceptions 
does  not  in  terms  find,  that  the  agreement  was  such  a  con* 
summated  agreement.     It  merely  states,  that  ^*  on  or  about 
the  7th  of  June,  1830,  Col.  James  Gadsden,  then  acting  as 
the  agent  for  fortifications  at  Mobile  Point,  and  tkereio  duly 
authorized  6y  the  ioid  War  Department^  did  enter  into  an 
agreement  or  contract  with  the  said  Samuel  Hawkins,  touch- 
ing the  foregoing  contract  with  the  said  Benjamin  W.  Hop- 
kins, and.  the  erection  of  the  fort  therein  provided  for,'^  &c. 
The  word  ^^  thereto^'  may  be  applied  either  to  die  next  an- 
tecedent, the  agency  of  fortifications,  or  to  the  subsequent 
clause  stating  the  agreement.     It  may  mean,  having  a  due 
authority  as  agent  for  fortifications,  or  having  a  due  authority 
to  enter  into  the  agreement    The  recital  in  the  agreement 
itself,  that  Col.  Gadsden  entered  into  it  *^  in  pursuance  of 
the  instructions  of  the  Secretary  of  the  War  Department,^' 
would  not  be  decisive  of  the  point,  supposing  it  to  be  entitled 
to  the  fullest  weight  as  matter  of  recital.    But  the  case  does 
not  rest  here ;  in  another  part  of  the  record,  evidence  is  in- 
troduced on  the  part  of  the  United  States,  to  estaUisb,  that 
the  agreement  so  made  had' never  been  ratified  on  the  part 
of  the  War  Department ;  and  also  to  show,  that  it  was  un- 
derstood by  that  department  that  without  such  ratification 
the  contract  was  not  obligatory.    We  allude  to  tbat  part  of 
the  record,  where  it  is  stated,  that  the  agreement,  as  soon  as 
executed  at  Mobile  Point,  was  transmitted  to  the  War  De- 
partment and  that  a  letter  was  written  by  the  authority  of 
that  department  under  date  of  the  10th  July,  18^0,  to  the 
defendants,  as  Hawkins's  sureties,  enclosing  a  copy  of  the 
agreement,  and  requesting  them,  if  they  would  sanction  it,  to 
send  certificates  of  the  fact  ^Qd  ^^  signify  their  approval,  and  au- 
thorize it  to  be  carried  into  efiecf' — and  it  is  added,  *^  should 
you  object,  the  contract  will  he  carried  en  as  hefore^^  that  is, 
the  original  contract    It  is  further  found  by  the  case,  that 
the  agreement  *'was  not  ratified  by  the  Secretary  of  War, 
nor  ever  acted  upooi  except  so  hr  as  it  may  appear  to  havf) 
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been  ratified  and  acted  upon  by  the  laid  tranicript"  (of  tbe      i837. 
treasary  accounts)  contained  in  the  record.  v.^^  "^^ 

It  appears  to  us,  that,  taking  this  evidence  together,  it  Tfa<>^^°^^ 
was  not  a  conceded  point,  biif  a  matter  of  controversy  be-  Wyon. 
tween  the  parties,  whether  the  agreement  was  obligatory 
upon  the  United  States,  and  had  become  absolute  by  the  as- 
sent of  all  the  persons  who  had  authority  to  perfect  the 
same*  This  being  so,  it  was  a  matter  of  (act  to  be  decided 
by  the  jury,  and  the  charge  of  the  Court  was  erroneous  in 
withdrawing  it  from  the  consideration  of  the  jury. 

For  this  reason  it  is  our  opinion,  that  the  judgment  of  the 
Circuit  Court  was  erroneous,  and  ought  to  be  reversed,  and 
the  cause  be  remanded,  with  directions  to  award  a  ventre /a* 
cia$  de'novo.* 


[Bill  op  Exchanos^hd  Promisbort  Note.    Sale  with 

Warramtt.] 

TnoRirroH,  Plaintiff  in  Error,  against  Wtnit,  Defendant  in 

Error* 

An  oncoDdidoaal  promise,  by  the  endoner  of  a  bill  or  note,  to  pay  it. 
or  the  acknowledfi;ineiit  of  his  liability,  after  knowledge  of  his 
discharge  from  his  resjponsibilitjr  by  the  lachef  of  the  holder, 
amounted  to  an  implied  waivet  of  due  notice  of  a  demand  from 
the  drawee,  acceptor,  or  m^ker. 

Upon  a  sale  with  a  warranty  of  soundness,  or  where,  by  the  special 
terms  of  the  contract,  tbe  vendee  is  at  liberty  to  return  the  article 
sold,  an  offei  to  return  it  is  equivalent  to  an  offer  accepted  by  the 
vendor,  and  the  contract  being  thereby  rescinded,  it  is  a  defence, 
to  an  action  for  the  purchase  money,  brought  by  the  ?endor,  and 
will  entitle  the  vendee  to  recover  it  back  if  it  has  been  paid. 

So,  if  the  sale  is  absolute,  and  the  vendor  afterwards  consent  uncon- 
ditionally to  take  back  the  article,  the  consequences  are  the  same. 

But  if  the  sale  be  absolute,  and  there  be  no  subsequent  consent  to 
take  back  the  article,  the  contract  remains  open,  and  the  vendee 
must  resort  to  his  action  upon  the  warranty,  unless  it  be  proved  that 
the  ?endor  knew  of  the  unsoundness  of  the  article,  and  the  vendee 
rendered  a  return  of  it  within  a  reasonable  time. 

a  8^e  1  Point's  Rep.  «i05. 8.  C. 
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1837.  T^^^^  cause  was  argued  by  Mr.  C.  C.  JLee  for  the  plaintiff  iu 

error,'  aud  by  Mr.  fVortiington  for  the  defendant  in  error.* 


Mn  Justice  Washington  delivered  the  opinion  of  the 
Court. 
Jan.  SUt,  This  was  an  action  brought  by  the  defendant  in  error 

agl^inst  the  plaintiff  in  error,  ui  the  Ciicuit  Court  for  the 
District  of  Columbia  and  .county  of  Washington,  upon  a 
promissory  note  given  by  one  Miller  to  Thornton,  and  by 
him  endorsed  to  Wynn.  The  declaration  contains  a  count 
upon  the  note^  and  also  the  common  counts  for  money  kiid 
out  and  expended,  and  for  money  had  aud  received. 

At  the  trial  of  the  cause  upon  the  general  issue,  the  de- 
fendant below  took  two  exceptions  to  the  opinion  of  the 
Court,  which  are  to  the  following  effect.  The  first  states, 
that  the  plaintiff  gave  in  evidence  the  note  and  endorsement 
mentioned  in  the  declaration,  and  in  order  to  dispense  with 
the  proof  of  the  ordinary  steps  of  diligence  in  presentinr 
and  demanding  the  note  of  the  drawer,  and  giving  notice  to 
the  endorser,  the  plaintiff  offered  evidence  to  prove, 
bat,  a  few  weeks  before  the  institution  of  this  suit,  die 
note  in  question  was  presented  to  the  defendant,  who,  being 
informed  that  Miller,  the  drawer,  had  not  paid  the  note, 
said,  ^'  he  knew  Miller  had  not,  and  that  Miller  was  not  to 
pay  it ;  that  it  was  the  concern  of  the  defendant  alone,  and 
Miiler  had  nothing  to  do  with  it ;  that  the  note  had  been 
given  for  part  of  the  purchase  money  of  a  certain  race 
horse  called  Rutler,  and  that  the  defendant  offered  to  take 
up  the  said  note  if  the  plaintiff^s  agent  would  give  time, 
and  receive  other  notes  mentioned  in  payment:''  to  the 
admission  and  competency  of  which  evidence  the  defend- 
ant  objected ;  but  the  Court  overruled  the  objection,  and 

a%H.  Bl  609.  1  Moore's  Rep.  C.  P.  585.  3  Camp.  57.  11  EomVs 
Rep.  114.  4  DaU.  109.  4  TawU.  03.  I  E$p.  i6K  6  Eaiti  Rep. 
110.    1  H  Bl.  17. 

b  1  Term  Rep  405.  t  Term  Rep.  703.  1  E$p.  302.  It  EaiVi 
Rep.  171.  4  Cranch,  141.  iJohtm,  Rep.  1.  7  Ma$$.  Rep.  449.  5 
Maai.  Rep.  170.  11  Jo1m$.  Rep.  180.  Peake'$  N  P.  Cat.  SOd.  1 
Taunt.  It.  t  Term  Rep.  713.  15  Ea$V$  Rep.  t75.  Cowp.  8S8. 
J)ougL'i4.  1  Term  Rep.  133.  7Ea$Vi  Btp.ft74.  t  TVnmf.  S.  14 
/oftiw.  Hep.  416.    St  Ea$r$  Rep.  9%0, 
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admitted  the  evidence  as  competent  to  support  this  action,      1827. 
without  any  further  proof  of  demand  upon  the  drawer  or 
notice  to  the  endorser. 

That  the  said  evidence  being  so  admitted  by  the  Court,, 
the  defendant  <^ered  evidence  to  prove  that  the  said  note 
was  given  for  part  of  the  purchase  money  of  the  ssud  race 
horse,  then  celebrated  for  hb  performances  on  the  turf, 
sold  by  the  plaintiff  to  the  defendant,  and  the  said  Miller, 
the  drawer  of  the  note,  for  3,000  dollars,  of  which  3,000 
dollars  had  been  paid  ;  that  the  plaintiff,  at  the  time  of  so 
selling  this  horse,  warranted  him  sound,  and  declared  him 
capable  of  beating  any  horse  in  the  United  States,  and  re- 
commended  the  purchasers  to  match  him  against  a  cele- 
brated race  horse  in  New- York,  called  Elclipse ;  that  he 
also  gave  a  representation  of  his  pedigree,  which  he  de- 
scribed as  unexceptionable,  and  promised  to  procure  his 
pedigree  and  send  it  to  the  defendant.  And  the  defendant 
then  offered  evidence  to  prove  that  the  said  bor»e,  at  the 
time  of  the  said  sale,  was  utterly  unsound,  and  broken  down, 
and  had  been  broken  down  whilst  in  the  plaintiff^s  posses- 
sion, and  was  reputed  and  proven  by  persons  in  the  neigh« 
bourhood  of  the  plaintiff,  who  afterwards  communicated 
the  same  to  the  purchaser;  and  was  wholly  unfit  for, 
and  incapable  of,  the  itction  and  fetigue  necessary  to  a 
race  horse ;  and  that  the  plaintiff  had  wholly  failed  to  pro- 
cure and  furnish  the  pedigree  of  the  horse  as  he  had  agreed, 
and  that  a  pedigree  was  an  essential  term  in  the  purchase 
of  the  horse,  or  ordinanly  is  so  in  tlie  purchase  of  such 
horses,  without  which  this  horse  was  worth  nothing ;  and 
that  the  said  Miller,  as  soon  as  it  had  been  ascertained  by 
repeated  trials  that  the  horse  was  incurably  unsound,  offered 
to  return  him  to  the  plaintiff,  who  refused  to  take  him  back, 
although  the  fo|iner  offered  to  lose  what  he  had  already 
paid  for  the  horse,  which  offer  was  made  after  the  note  fell 
due.  Whereupon  the  Court  instructed  the  jury,  at  the 
prayer  of  the  plaintiff,  that  if  they  should  be  of  opim'on,  from 
the  said  evidence,  that  the  said  horse  was,  at  the  time  of  the 
said  sale,  utterly  unsound  and  broken  down,  and  had  been 
broken  down  whilst  in  the  plaintiff's  possession,  and  was 
wholly  unfit  for,  and  incapable  of,  the  action  and  fatigue  no< 
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]327.  cessarj  to  a  race  horse,  bat  tbat  the  said  facts  were  not 
known  to  the  plaintiff  at  the  time  of  the  said  sale*  the  said 
facts  are  not  a  sufficient  defence  in  this  action  to  prevent 
the  plaintiff  from  recovering. 

Upon  these  instructions  of  the  Court,  the  jurjr  found  a 
verdict  for  the  plaintiff,  and  the  cause  now  coiiicb  before 
this  Court  upon  a  writ  of  error. 
Quettiont  pre*     This  bill  of  exceptions  presents  two  questions  for  tbe  de~ 
blu^'of  Mc«p!  cision  of  this  Court.    The  first  is,  whether  the  evidence  of- 
tiont.  f^f^  )yj  ^Q  plaintiff,  and  admitted  by  the  Court,  dispensed 

with  the  necessity  of  proving  a  demand  of  pa)ment  of  the 
maker  of  the  note,  and  due  notice  to  Thornton  of  non- 
payment ;  and,  secondly,  whettier  the  Court  below  erred  or 
not,  in  stating  to  the  jury  that  the  alleged  breach  of  the  war- 
ranty of  the  horse,  if  proved  to  their  satisfaction,  was  not  a 
liufficient  defence  in  this  action  to  prevent  the  plaintiff  from 
recovering,  unless  the  facts  stated  in  the  bill  of  exceptioi^^ 
were^known  to  the  plaintiff  at  the  time  of  the  sale. 

In  the  argument  of  the  first  question,  the  counsel  on  both 
sides  considered  the  evidence  offered  by  the  plaintiff  as  pre- 
senting a  double  aspect.  1st.  As  autiiorizing  a  conclusion, 
in  point  of  fact,  that  the  note  of  hand  on  which  the  suit  is 
brou^t,  was  made  and  passed  to  Thornton  without  consi- 
deration, and  merely  for  his  accommodation ;  and,  3d.  As 
amounting  to  a  promise  to  pay  the  note,  or  at  least  to  an  ad« 
mission  by  Thornton  of  his  liability  to  pay  it,  and  of  the 
right  of  the  plaintiff  to  resort  to  him,  whether  it  was  made 
solely  for  his  accommodation,  or  was  given  for  value  in  the 
ordinary  course  of  trade. 

As  to  the  first,  the  counsel  treated  the  note  throughout  as 
an  accommodation  note,  and  submitted  to  the  decision  of 
this  Court  the  question,  whether  the  endorser  of  such  a  note 
was  entitled  to  call  for  proof  of  a  demand  of  payment  of 
(he  maker,  and  notice  to  himself? 

Whether  this  question  was  ever  raised  in  the  Court  be- 
low, or  in  what  manner  it  was  there  treated,  does  not  ap* 
pear  from  the  bill  of  exceptions.  It  is  possible  that  that 
Court  may  have  intended  nothing  more  by  their  direction 
to  the  jury,  than  to  sanction  the  admissibility  oi  the  evidence, 
and  its  sufficiency  to  authorize  a  verdict  for  the  plaintiff. 
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without  other  proof  of  demand  and  notice^  provided  the      iS27. 
jury  should  be  of  opinion  that  it  warranted  the  conclusion  \^^^sr^ 
that  the  note  was  givc»  without  consideration.     But  such  is    Thomtoa 
not  the  Iatij4uage  of  ttie  Court  as  stated  in  the  bill  of  ezcep-  .  Wynn» 
tioQs,     The  jurv  were  informed  that  the  evidence  was  com- 
petent to  support  the  action  niithout  such  further  proof  of 
demand  and  notice,  without  leaving  the  inference  of  fact 
that  the  note  was  given  without  consideration  to  be  drawn 
b  V  the  jury.     Had  the  Court  distinctly  stated  to  the  jury 
that  this  was  such  a  note,  and,  therefore,  that  further  proof 
of  deniaod  and  notice  was  unnecessary,  the  incorrectness  of 
the  direction  could  havo  been  doubted  by  no  person,  since 
the  Court  would,  in  that  case,  have  inferred  a  fact  from  the 
evidence,  which  it  was  competent  to  Uie  jury  alone  to  do. 
And  yet  it  seems  difficult  to  distinguish  the  supposed  case 
from  the  one  really  presented  by  the  bill  of  exceptions,  upon 
the  hypothesis  that  the  Court  below  decided  any  thing  as  to 
the  particular  character  of  this  note,  since  it  is  very  obvious,, 
that  no  question  of  fact  was  submitted  to  the  consideration 
of  the  jury.     It  is,  therefore,  due  from  this  Court  to  the  one 
whose  decision  we  are  revising,  to  conclude,  that  that  de- 
cision did  not  proceed  upon  the  assumption  that  this  was  a 
note  drawn  for  the  accommodation  of  the  endorser. 

It  remains  to  be  considered,  whether  the  direction  was 
correct  upon  the  other  aspect  of  the  evidence. 

It  is  now  well  settled  as  a  principle  of  the  law  merchant,  An  uncondi- 
that  an  unconditional  promise  by  the  drawer  or  endorser  of  JJJ^^'pJy**"*'" 
a  bill,  to  pay  it,  after  full  knowledge  of  all  the  circumstances""^""^  Y*  *^ 

i  ...         ru-    J-     u  f         u-  •    wairei  of  no- 

necessary  to  apprize  him  of  his  discharge  from  his  responsi-  Uce. 

bility  by  the  laches  of  the  holder,  amounts  to  an  implied 

waiver  of  due  notice  of  a  demand  of  the  drawer  or  acceptor. 

and  dispenses  with  the  necessity  of  proving  it.  Such  are  the 

cases  of  BorrodaiU  y.  Lowtj  (4  Taunt.  93.)  DoruUdstm  v. 

Mean^  (4  DalL  109.)  and  others  which  need  not  be  cited. 

So  if^  with  the  knowledge  of  these  circumstances,  he'  an-  So    an     oc 

swer,  that  the  bill  '^must  be  paid,^'  ^^that  when  he  comes  of  uTedrHWt 

to  town  he  would  set  the  matter  risjht,''  "  that  his  aflairs ?/ ,  •»J"'»;r'« 

^     '  liability      his 

were  then  deranged,  but  that  he  would  be  glad  to  pay  it  as  the  shiuo  <:r. 
soon  as  his  accounts  with  his  agents  was  settled,^^  or  '^  that 
he  would  see  it  paid,''  or  if  he  pay  a  part  of  tfie  hill :  in  all 
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1827.  these  cases  it  has  been  decided  ^t  proof  of  regalar  notice 
h  dispensed  with.  (3  Term  Rep.  713.  BulK  J{.  P.  376. 
i2  Campb.  188.     6  Ikst,  16.     3  Stra.  1246.) 

The  principle  upon  which  these  decisions  proceed  is 
exptained  in  many  of  the  abore  cases,  and  particularly  in 
that  of  Rogers  t.  Stephens,  (2  Term  Rep.  713.)  It  is  this, 
fliat.  these  declarations  and  acts  amount  to  an  admission  of 
the  party  diat  the  holder  has  a  rigjbt  to  resort  to  him  on  the 
bill,  and  that  he  had  received  no  damage  for  want  of  notice. 
See  also  Stark.  Evid.  273. 

The  same  principle  applies  with  equal  force  to  promisso- 
ry notes,  which,  after  endorsement,  partake  of  the  charac- 
ter of  bills  of  exchange,  the  endorser  being  likened  to  the 
drawer,  and  the  maker  to  the  acceptor  of  a  bill.  The  case 
of  Leffingweii  fy  Ptarpwnt  y.  Whitt,  {Johns.  Cos,  99.)  is 
that  of  a  promissory  note,  where  the  endorser,  befor  3  it  be- 
came due,  stated  that  the  maker  had  absconded,  and  diat, 
being  secured,  he  would  give  a  new  note,  and  requested 
time.  The  Court  say,  that  the  defendant  had  admitted  his 
responsibility,  treated  the  note  as  his  own,  and  negotiated 
for  further  time  for  payment,  by  which  conduct  he  had 
waived  the  necessity  of  demand  of  the  maker,  and  notice 
to  himself.  (Thylor  v.  Jonesy  2  Campb.  105.  Vaughdn  ¥• 
.  Fuller,  2  Stra.  1246.  and  Aman  v.  Bailey,  Bull.  N.  P.  ?76.) 
were  all  cases  of  actions  on  promissory  notes  against  the 
endorser  In  thib  case,  the  defendant  below,  upon  being 
informed  that  Miller,  the  maker  of  the  note,  had  not  paid 
it,  observed,  that  he  knew  he  had  not,  and  that  he  was  not 
to  pay  it ;  that  it  was  the  concern  of  the  defendant  alone, 
and  that  Miller  had  nothing  to  do  with  it,  it  having  been 

KoowUdge  of  6*^®**  ^^^  P*^  ^^  the  purchase  money  of  a  horse.    These 

xh9  factor  tbtf  declarations  amounted  to  an  unequivocal  admission  of  the 

holder  it  es-  original  liability  of  the  defendant  to  pay  the  note,  and  no- 

chanM  the  en-  ^^^S  "Jore.     It  does  not  necessarily  admit  the  right  of  the 

dotter,    upon  holder  to  resort  to  him  on  the  note,  and  that  he  had  received 

acknowiedg-    no  damage  from  the  want  of  notice,  unless  the  jury,  to  whom 

^^^^'  the  conclusion  of  the  fact  frt^m  the  evidence  ought  to  have 

been  submitted,  were  satisfied  that  the  defendant  was  also 

apprized  of  the  laches  of  the  holder  in  not  making  a  regular 

demand  of  payment  of  the  note,  by  which  be  was  dis- 
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charged  from  his  responsibility  to  pay  it/   The  knowledge      1837. 
•of  this  fact  formed  an  indispensable  part  of  the  plaintifiPs  "^^^v^^ 
case,  since  without  it  it  cannot  fairly  be  inferred  that  the  de-    Thoraton 
fendant  intended  to  admit  the  right  of  the  plaintiff  to  resort      Wynn. 
to  him,  if,  in  point  of  fact,  he  had  been  guilty  of  such  laches 
as  would  dischaixe  him  in  point  of  law.    For  any  thing 
that  appeared  to  the  Court  below  from  the  evidence  stated 
in  the  bill  of  exceptions,  the  admissions  of  the  defendant 
may  have  been  made  upon  the  presumption  that  the  holder 
had  done  all  that  the  law  required  of  him  in  order  to  charge 
the  endorser.     That  due  notice  was  not  ^iven  to  the  de* 
fendant  he  could  not  fail  to  know ;  but  that  a  regular  de- 
mand of  the  maker  of  the  note  could  not  be  inferred 4y  the 
Court  from  the  admissionf>  of  the  defendant. 

For  the  reasons  above  stated,  the  judgment  of  the  Court 
below  must  be  reversed,  and  the  cause  remanded  for  a  new 
trial. 

But  since  the  second  question  before  mentioned  has  been  Question  aito 
distinctly  brought  to  |he  notice  of  this  Court,  has  been  fully  tbe  watraoty 
argued,  and  must  again  be  decided  by  the  Court  below,  it  j^|,i^.J|**fo*^'5 
becomes  necessar}  that  this  Court  should  pass  an  opinion  pare    of  tho 
upon  it.     That  question  is,  whether  the  alleged  breach  of  uf'\b/noie. 
the  warranty  of  tbe  horse,  tbe  price  of  which  formed  part 
of  the  consideration  of  the  note,  if  proved  to  the  satisfaction 
of  the  jury,  was  a  sufficient  defence  in  this  action  to  prevent 
the  plaintiff  from  recovering,  unless  the  facts  stated  in  the 
bill  of  exceptions  were  kno^nm  to  the  plaintiff  below  at  the 
time  of  the  hale  ? 

The  question  is  not  whether  the  purchaser  of  a  horse    How  far  it 
which  is  warranted  sound,  has  a  remedy  over  against  the  Iiel!i"ce"to*tho 
vendor,  upon  the  warranty,  in  chsc  it  be  broken,  but  whe-  actioa  on  the 
ther,  in  an  action  against  him  for  the  purchase  money,  he 
can  be  permitted  to  defend  himself  by  proving  a  breach  of 
the  warranty. 

The  cases  upon  this  subject  are  principally  those  where 
the  vendee,  having  executed  the  contract  on  his  part,  by 
paying  the  purchase  money,  brought  an  action  of  indebita- 
tus assumpsit  against  the  vendor  as  for  money  had  and  re- 
ceived to  his  use.  But  it  is  perfectly  clear,  that  the  reason- 
ing of  the  Court  in  those  cases  applies  with  equal  force  to 
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1897.  ^  ^^^  where  the  breach  of  the  warranty  it  set  up  by  the 
vendee  as  a  defence  against  an  action  against  him  to  recover 
the  purchase  money* 

The  first  case  we  meet  with  on  this  subject^  is  that  of 
Power  V.  Wrlh,  of  which  a  verv  imperfect  report  is  to  be 
seen  in  a  short  note  in  DougU  94*  and  in  Cozop.  Rep,  818. 
There  the  plaintiff  gave  a  horse  and  20  guineas  to  the  de- 
fendant, for  another  horse,  which  he  warranted  to  be  spund, 
but  vfhich  proved  othi^rwuie.  The  piaiutifl'  ot}ered  to  return 
the  horse,  which  was  refused^  and  the  plaintifT  brought  two 
actions,  one  fox  money  had  and  received,  to  recover  back  Uie 
^0  guineas  which  be  had  paid,  and  an  action  of  trover  for  ttie 
horse,  possession  of  which  the  plaintiff  had  delivered  to  the 
defendant.  The  Court  decided,  that  neither  action  could 
be  maintained  ;  not  the  second,  because  the  property  bad 
been  changed.  This  case  was  referred  to  by  the  Ju(%e 
who  had  decided  it  at  Msi  Pnus^  in  the  case  of  Weston  v. 
Dowries^  (DaugL  33*)  which  soon  after  came  before  the 
Court  of  King's  Ben^h.  That  was  an  action  for  money 
had  and  received,  and  the  case  was,  that  the  plaintiff  had 
paid  a  certain  sum  to  the  defendant  for  a  pair  of  horses,  which 
the  defendant  agreed,  at  the  time,  to  take  back,  if  they  were 
disapproved  of,  and  returned  within  a  month.  They  were 
returned  accordingly  within  the  stipulated  period,  and  ano« 
ther  pair  was  sent  in  their  stead,  without  any  new  agreement. 
These  were  likewise  letumed,  and  accepted  by  the  vendor, 
and  a  third  pair  were  sent,  which  being  likewise  offered  to 
be  returned,  the  vendor  refused  to  take  them  back.  Lord 
Mansfield  was  against  the  action,  because  the  contract,  being 
a  special  one,  the  defendant  ou^ht  to  htf  re  notice  by  the  de- 
claration that  he  was  sued  upon  it.  .  Ashfaurst,  J.,  was  of  the 
same  opinion ;  but  added,  that  if  the  plamtitf  had  demanded 
his  money  on  the  return  of  the  first  pair  of  horses,  this  action 
would  have  lain,  but  that  the  contract  was  continued ;  from 
which  expression  nothing  more  is  understood  to  have  been 
meaqt,  than  that  the  contract  remained  open.  The  ground 
upon  which  Buller,  J.,  thought  that  the  action  could  not  be 
maintained  was,  that,  by  refusing  to  take  bac  k  the  horses, 
the  defendant  had  not  precluded  tiimself  from  entering  into 
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the  nature  of  the  contract,  and  that,  whenever  that  U  open,      18^7. 
it  must  he  stated  specially* 

The  meaning  of  these  latter  expressions  is  distinctly  stated 
by  the  Court,  and  particularly  by  this  judge,  in  the  case  of 
Towers  V.  Barrel^  (1  Term  Rip.  I'iS.)  wh»cli  foSlowed  next 
in  order  of  time ;  t^int  was  a^bo  an  action  for  money  bad 
and  received.  The  money  was  paid  for  a  horse  and  chaise, 
to  be  returned  in  case  the  ptaiutiiPs  wife  sb<MOd  not  ap- 
prove  of  them*  l*hey  were  accordingly  sent  back  to  the 
defendant  in  three  days  after  the  sale,  and  left  on  his  premises 
against  his  consent  to  receive  them. 

Lord  Mansfield,  Ch.  J.,  and  Willis,  J*,  distinguish  Ais 
case  from  that  of  Weston  v.  Domnes^  upon  the  ground  that 
that  was  an  absolute,  and  this  a  conditional  agreement,  which 
was  at  an  end  by  the  return  of  the  horse  and  chaise,  and  was 
no  longer  open*  Both  the  judges  treat  die  case  as  if  the 
vendor  had  taken  back  die  property,  although,  in  fact,  he 
had  not  consented  to  do  so*  Ashhurst,  J.  was  of  opinion, 
that  ttiis  case  would  have  resembled  that  of  Weston  v* 
Dotonesn  if,  in  that,  the  plaintiff  had  returned  the  horses* 
It  is  very  clear,  from  what  was  said  by  the  same  judge  in  that 
case,  that  his  meaning  in  this  was,  if  the  plaintiff  had  re« 
turned  the  first  pair  of  horses^  and  then  demanded  his  mo- 
ney ;  for,  he  adds,  that  in  that  case  there  was  an  end  of  the 
first  contract  by  the  plaintiff's  taking  other  pairs,  and  this 
constituted  a  new  contract,  not  made  on  the  terms  of  the 
first.  But  in  this  case  the  contract  was  conditional,  and 
when  the  horse  and  chaise  weje  returned,  the  contract 
was  at  an  end,  and  die  defendant  held  the  money  against 
conscience.  Bullerj  J*,  is  still  more  explicit*  He  says,  thai 
the  defendant,  by  the  contract^  had  put  it  in  the  power  of  the 
plaintiff  to  terminate  it,  by  returning  the  horse  and  chaise, 
and  that  the  plaintiff  had  no  option  to  refufiie  to  take  them 
back ;  and  that,  being  bound  to  receive  them,  the  case  was 
the  same  as  if  he  had  actually  accepted  them.  He  adds, 
ttiat  the  distinction  between  those  case?  where  the  contract 
is  open,  and  where  it  is  not,  is,  that  if  it  be  rescinded,  either 
by  the  original  terms  of  the  contract^  as  in  this  case,  where 
no  act  remains  to  be  done  by  the  defendant,  or  by  a  tmbsi- 
munt  assent  by  him,  the  plaintiff  may  recover  back  hl>^  whol<* 
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1837*      money,  and  tbeo  this  action  will  lie.    Bat  if  it  be  open,  .the 
\^p^^^^il•  plaiotiff^s  demand  is  only  for  damages  arising  out  of  the 
'''^^**^»*<>n    contract 

Wynn.         The  Court  proceeded  upon  this  distinction  in  deciding 
the  rase  of  Patfne  v.  WhaU^  (7  East^t  Rep.  374.)  which  fol- 
lowed the  one  just  noticed.     The  action  was  to  recover  back 
money  paid  to  the  defendant  for  a  horse  sold  by  him  to  the 
plaintiff,  which  he  warranted  sound*     The  plamtiff  offered 
to  return  the  horse  upon  an  allegation  of  his  unsoundness, 
which  the  defendant  denied,  and  refused  to  take  him  back, 
but  agreed  that,  if  he  was  in  fact  unsound,  he  would  take 
him  back,  and  return  the  purchase  money.    The  unsound- 
ness was  proved  at  the  trial  ^  but  the  Court  was  of  opinion, 
fliat  the  action  could  not  be  ^upported^  and  distinguished 
this  case  from  the  preceding  one  by  observing,  that  in  that 
the  plaintiff  had  an  option,  by  the  original  corUraci^  to  rescind 
it  on  a  certi  in  event ;  but,  here,  it  was  no  part  of  the  origi- 
nal contract  that  the  horse  was  to  be  taken  back  ;  and  that 
the  sub  efluent  promise  amounted  to  no  more  than  that  he 
would  take  him  back  if  the  warranty  were  shown  to  be 
broken,  which  still  left  the  question  of  warranty  open  for 
discussion,  and  then  the  form  of  the  action  ought  to  give  the 
defendant  notice  of  it  by  being  brought  upon  the  warranty* 
The  case  of  Lttwia  v.  dmgrave^  (2  Tauni.  2.)  was  pre- 
cisely like  the  present,  in  which  the  same  distinction,  and 
the  same  principles,  were  recognised  by  the  judge  who  tried 
the  cause  at  Nin  Prius.    It  was  an  action  on  a  bill  drawn 
for  the  price  of  a  horse,  which,  on  the  sale  of  him,  was  war- 
ranted sound,  but  turned  out  not  to  be  so.     The  defendant 
ofiered  to  return  the  horse,  which  was  refused,  and  the  de- 
fendant left  him  in  the  plaintiff's  stable  without  his  know- 
ledge.   The  judge  decided,  that  as  the  plaintiff  had  refused 
to  take  back  the  horse,  the  contract  of  sale  was  not  rescind- 
ed, and,  consequently,  that  the  defendant  must  pay  the  bill^ 
and  take  his  remedy  by  action  for  the  deceit.     But  upon  a 
rule  to  show  cause  why  a  new  trial  should  not  be  granted, 
the  Court  said,  that  it  was  clear  the  plaintiff  knew  of  the 
unsoundness  of  the  horse,  which  was  clearly  a  fraud,  and 
that  no  man  can  recover  the  price  of  an  article  sold  under  a 
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fraud.    See  ak  d  the  cases  of  Fortune  v.  Unghamj  (3  Campb.      1 337. 
416.)andSo/amo7iy.  TVimtr,  (1  Stark.  51.) 

The  result  of  die  above  cases  is  this :  if,  upon  a  sale  with 
a  warraAty,  or  if,  by-  the  special  terms  of  the  contract,  the 
'▼endee  is  at  liberty  to  return  the  article  sold,  an  offer  to  re- 
turn it  is  equivalent  to  an  offer  accepted  by  the  vendor,  and,  or  the  autbo- 
in  that  case,  the  contract  is  rescinded  and  at  an  end,  which  '^ 
b  a  sufficient  defence  to  an  actk>n  brought  by  the  vendor 
for  the  purchase  money <,  or  to  enable 'the  vendee  to  mainttiin 
an  action  for  money  had  and  received  in  case  (he  purchase 
money  has  been  paid.  The  consequences  are  the  same 
where  the  sale  is  absolute,  and  the  vendor  afterwards  con« 
sents,  unconditionally,  to  take  back  the  property  ;  because, 
in  both,  the  contract  is  rescinded  by  the  agreement  of  the 
parties,  and  the  vendee  is  well  entitled  to  retain  the  pur- 
chase money  in  the  one  case,  or  to  recover  it  back  in  the 
other.  But  if  the  sale  be  absolute,  and  there  be  no  subse- 
quent agreement  or  consent*  of  the  vendor  to  take  back  the 
article,  the  contract  remains  open,  and  the  vendee  is  put  t.o 
bis  action  upon  the  warranty,  unless  it  be  proved  that  the 
vendor  knew  of  the  unsoundness  of  the  article,  and  the 
vendee  tendered  a  return  of  it  within  a  reasonable  time. 
We  are,  flierefore,  of  opinion,  that  the  direction  of  the 
Court  in  this  case,  upon  the  second  exception,  was  entirely 
correct.  The  judgment  is  to  be  revenied,  and  the  cause  re* 
manded  tio  die  Court  below  for  a  new  trial. 


[PaACTICZ.] 

Mallow  and  Othen  against  Hikde. 

Where  an  •quity  eauae  may  be  finally  decided  as  between  the  parties 
litigant,  without  bringing  othen  before  the  Court,  who  would,  ge- 
nerally speaking,  :i?  necessary  parties,  such  parlies  may  be  dispen* 
sed  within  the  Circuit  Court,  if  its  proofs  cannot  reach  them,  or  if 
they  are  citizens  of  another  state- 
Vol.  XII  ,26 
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]  827«       But  il'  tlie  I  igfats  of  those  not  befort  the  Court  are  ioseparablj  conoect- 

\^0^\^'^^j       ^<1  with  the  claim  of  the  parties  litigaut,  so  that  a  £nal  dedsion 

'Mallow         cannot  be  made  betfi^een  th«'m  without  nflfecting  the  rights  of  the 

▼•  absent  parties,  the  peculiar  constitution  of  the  Circuit  Court  forms 

Hincle  ^Q  ground  for  dispensing  ii  ilh  such  parties. 

But  the  Court  may,  in  its  discretion,  inhere  the  purposes  of  justice 
reqitire  it,  retain  jurisdiction  of  the  cause  on  an  injunction  bill 
as  between  the  parties  regiilarlj  before  it,  imtil  the  plaintiffs  hare 
had  an  opportunitj  of  litigating  theit  controYersj  with  the  other 
parties  in  a  competent  tribunal,  and  if  it  finally  appear  by  the  judg- 
ment of  such  tribunal,  that  the  plaintiffs  are  equitably  entitled  to 
the  interest  claiimed  by  the  other  parties,  may  proceed  to  a  final  de- 
cree upon  the  merits. 


Feb.  ii(/f.  THIS  catise  was  argued  by  Mr.  Bond  ^ni  Mr.  Brushy  for 
the  appellsDts,  and  by  Mr.  Doddridge  and  Mr*  Scott^  for  the 
respondents. 

»4. 20*A.         ^jy^  Justice  TrihbiiE  delivered  tljc  opinion  of  the  Court. 

This  is  an  appeal  from  the  decree  of  the  Circuit  Court  for 
the  District  of  Ohio,  dismissing  generally,  with  costs,  the  bill 
of  the  appellants,  who  were  plaintiffs  in  that  Court. 

I'he  suit  was  a  contest  for  land  in  the  District  set  apart  ou 
the  north-west  side  of  the  Ohio,  for  the  satisfaction  of  the 
bounty  lands  due  to  the  officers^and  soldiers  of  the  Virginia 
line,  or  continental  establishment,  in  the  revolutionary  war. 

The  plaintiffs  set  up  claim  to  the  land  by  virtue  and  under 
a  survey,  No.  537,  in  the  name  of  John  Campbell.  It  ap- 
pears that  John  Campbell,  before  his  death,  made  his  last 
will  and  testament,  whereby  he  devised  his  land  warrants^ 
entries  and  surveys,  in  the  military  district,  to  Col.  Richard 
Taylor  and  others,  his  executors,  in  trust  for  the  children  oi 
the  testator^s  sister,  Sarah  Beard ;  and  tliat  Taylor  alone  qua- 
lified as  executor,  and  took  upon  himself  the  trust.  Tayloi 
never  conveyed  or  assigned  the  warrants,  entries,  or  surveys, 
to  Mrs.  Beard's  children,  but  permitted  them,  as  the  bill 
charges,  to  take  the  management  of  them  into  their  own 
hands. 

I'.lias  Langham  made  sundr;  executory  contracts  with 
Mrs.  Beard's  children,  ader  they  arrived  at  full  age,  which 
contracts  are  set  out  in  the  bill,  whereby,  as  the  complain- 
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ants  allegCi  Langbam  became  equitably  entitled  to  survey 
No.  537 ;  and  afterwards  soId,and  made  deeds  of  conveyance 
for  the  land  to  the  complainants ;  who,  in  consequence  of 
their  purchases  from  Langham,  took  possession  of,  and  im- 
proved the  land. 

Thomas  S*  Hinde,  having  piirr.hsisf>d  and  procured  an  aS' 
signment  of  a  military  warrant  from  Col.  Richard  Taylor^^ 
and  belonging  to  him  in  his  own  right,  made  an  entry  thereof 
in  Hinders  own  name  in  the  principal  surveyor's  office ;  and 
having  caused  a  survey  to  be  made  thereupon,  covering  sur- 
vey No*  537 J  in  the  name  of  Campbell,  Hinde  obtained  a  pa^ 
tent  for  the  land  from  the  government. 

Being  thus  clothed  with  the  legal  title,  Uinde  instituted 
-actions  of  ejectment  in  the  Circuit  Court  against  the  appci* 
lants,  and  obtained  judgments  of  eviction  against  them- 

They  filed  their  bill  praying  for  an  injunction  against  the 
judgments  at  law,  and  also  praying  that  Hiude  should.be 
decreed  to  release  and  convey  to  them  his  legal  title,  andfor 
general  relief. 

The  bill  charges,  that  Cpl.  Richard  Taylor,  with  full  no- 
tice that  the  appellants  were,  in  virtue  of  Langham's  con- 
tract with  the ^cefltiif  qxu  trmt^  and  Langham's  sale  to  them, 
equitably  entitled  to,  and  in  possession  of,  survey  No.  537, 
fraudulently  combined  with  Hiiide  and  others,  and  impro- 
perly and  without  authority,  withdrew  the  entry  on  which 
survey  No.  537  had  been  made,  and  re-entered  and  caused  it 
to  be  surveyed  elsewhere ;  and  that  Hinde, availing  himself  of 
such  impioper  and  unauthorized  withdrawal,  had  entered, 
surveyed  and  patented  the  land  in  his  own  name,  he  also 
having  notice  of  all  the  circumstances  attending  the  claim 
of  the  appellants ;  and  that  Taylor  and  the  Beards  refuse 
to  perfect  the  survey  by  obtaining  a  patent,  and  refuse  to 
convey  or  transfer  it  to  the  appellants. 

The  bill  also  alleges,  that  Lnngham  had  become  equitably 
and  legally  entitled  to  the  survey  No.  537,  as  a  purchaser 
thereof  for  taxes  due  thereon  to  the  9taio  of  Ohio. 

Hinde  filed  his  answer,  in  which  be  denies  the  charges 
of  fraud  and  collusion ;  insists  the  land  had  become  vacant 
by  the  withdrawing  of  the  entry  in  the  name  of  Campbell, 
Vid  by  surveying  it  elsewhere;  and  that  he  had  legally  a[)- 
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propriated  itbjhis  entry ^  sairey,  and  grant;  he  neither 
admits  nor  denies  the  execution  of  the  contracts  allied  be- 
tween Langham  and  the  Beards,  and  puts  the  complainants 
upon  proof;  and  he  further  insists  that  such  contracts,  if 
made,  conferred  upon  Langham  no  equitable  title :  first,  be* 
cause  the  Beards  had  no  power  to  sell,  without  the  concur- 
rence of  Taylor,  the  trustee ;  and,  secondly,  because  Lang- 
baoi  had  obtained  the  contracts  by  fraud,  and  had  not  paid 
the  consideration  stipulated. 

Neither  Taylor,  the  trustee,  nor  the  cestuis  que  truH,  with 
whom  the  complainants  allege  Langham  contracted  for  the 
land,  are  made  defendants,  they  being  out  of  the  limits  of 
the  jurisdiction  of  the  Court 

No  attempt  has  been  made  in  the  ailment  to  support  the 
validity  of  the  tax  sale,  and  it  may  be  laid  out  of  the  case. 

For  the  appellees  it  is  insisted,  that  the  proper  parties  are 
not  before  the  Court,  so  as  to  enable  the  Court  to  decree 
upon  the  merits  of  the  conflicting  claims.  And  we  are  all 
of  that  opinion.  It  is  plain,  that  the  appellants  cannot  set 
up  the  survey  No.  537,  against  the  appellees'  title,  without 
first  showing  themselves  entitled  to  that  survey.  They  claim 
that  survey,  not  by  any  assignment,  or  other  instrument,  in- 
vestmg  them  with  a  legal  right  to  it,  but  by  executory  agree- 
ments, the  validity  and  obligation  of  which  the  parties  to 
them  have  a  nght  to  contest. 

We  cannot  try  their  validity,  and  decide  upon  their  effi- 
cacy, by  affirming  they  confer  upon  the  appellants  an  equi- 
table right,  without  manifest  prejudice  to  the  rights  of  those 
not  before  the  Court.  The  complainants  can  derive  no  claim 
in  equity  to  the  survey,  under,  or  through  Latigham's  execu- 
tory contracts  with  the  Beards,  unless  the^e  contracts  be 
such  as  ought  to  be  decreed  against  them  specifically  by  a 
Court  of  equity.  How  can  a  Court  of  equity  decide  that 
these  contracts  ought  to  be  specifically  decreed,  without  hear- 
ing the  parties  to  them  ?  Such  a  proceeding  would  be  con- 
trary to  all  the  rules  which  govern  Courts  of  equity,  and 
against  the  principles  of  natuml  justice.  Taylor,  too,  is  the 
legal  proprietor  of  the  warrant,  by  virtue  of  which  the  entry 
and  survey  No.  537  was  made,  and  in  general  the  right  of 
removal  is  incidental  to  the  right  of  property.     But  it  is  al- 
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leged  he  has  parted  with  that  incidental  rij^t,  althoo^  the      1337 
general  legal  title  of  ownership  remainft  in  hiiii ;  or  that  be  v^^ 
has  exercised  thid  incidental  ri^^ht  fraudulently  and  imur«l*     v^U^^ 
perly,  to  the  prejudice  of  the  appellants.  Binda 

Canan^  Court  justly  strip  him  of  (his  incidental  ri^ht^  or 
convict  him  of  fraud  unheard  ?  Besides;  if  the  Court  should, 
by  its  decree,  compel  Hinde  to  release  his  legal  title  to  the 
complainants,  upon  the  grounds,  that  (he  entry  and  survey 
No.  537  are  superior  to  his  title,  it  would  be  giving  to  the 
complainants  that  which  belongs  to  Taylor  as  trustee,  and 
to  his  cestnis  qnt  trunf^  unless  b^  their  acts  and  agreenienta 
they  have  parted  with  their  right  to  the  survey.  If  the 
Courts  of  the  United  States  were  Courts  of  general  jurisdic- 
tion, it  could  not  be  doubted,  tikat  Taylor,  William  and  Jo- 
seph Beard,  and  Mr.  Jtl*Gowan  and  wife,  would  be  necessary 
and  indispensable  parties,  without  whom  no  decree  upon 
the  merits  could  be  made.  But  it  is  contended,  that  the  rule 
which  prevaib  in  Courts  of  equity  generally,  that  all  the 
parties  in  interest  shall  be  brought  before  the  Court, that  th^ 
matter  in  controversy  may  be  finally  settled,  ought  not  to 
be  adopted  by  the  Courts  of  the  United  Staties,  because  from 
the  peculiar  structure  of  their  limited  jurisdiction  over  per- 
sons, the  application  of  the  rule  in  its  full  extent  would 
often  oustthe  Court  of  its  acknowledged  jurisdiction  over  the 
persons  and  subject  before  it. 

It  IS  true,  this  equitable  rule  is  framed  by  the  Court  of 
equity  itself,  and  is  subject  to  its  sound  discretion..  It  is  not, 
like  the  description  of  parties,  an  inflexible  rule,  the  failure 
to  observe  which  turns  the  party  out  of  Court,  merely  be- 
cause it  has  no  jurisdiction  oser  hisT  cause;  but  being  intro- 
duced for  the  purposes  of  justice,  is  susceptible  of  considera- 
ble modifications  for  the  promotion  of  the»e  purposes.     Ac- 
cordiiifjly,  this  Court,  in  (he  case  oi  Edmtudorf  v .  /by/or,  (10 
Wheat.  167.)  has.said,  ^' That  the  rule  which  requires  that 
all  persons  concerned  in  inter)c8t  however  remotely,  should 
be  made  parties  to  the  suit,  though  applicable  to  most  cases 
in  the  Courts  of  the  United  States,  is  not  applicable  to  all. 
in  the  eiercise  of  its  discretion,^  the  Court  will  require 
the  plaintiflTto  do  all  in  his  power  to  bring  every  person  con- 
cerned in  interest  before  the  Court.    But  if  the  case  may 
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be  completely  decided,  as  between  tlie  litigant  parties,  the 
circumstance  that  an  interest  exists  in  some  other  person, 
whom  the  process  of  the  Court  cannot  reach,  as  if  such 
party  be  the  resident  of  some  other  State,  ought  not  to  pre- 
vent a  decree  upon  its  merits.'' 

This  doctrine  was  apphrd  to  the  rase  where  a  small  inte- 
rest was  outstanding  in  one  not  before  the  Court,  as  tenant 
in  common. 

In  that  case,  the  right  of  the  party  before  the  Court  did 
not  depend  upon  the  nght  of  the  party  not  before  the  Court ; 
each  of  their  rights  stood  upon  its  own  independent  basis : 
and  the  ground  upon  which  it  was  necesitary,  according  to 
the  general  principle,  to  have  both  before  the  Court,  was  to 
avoid  multiplicity  of  suits^  and  to  have  the  whole  matter 
settled  at  once. 

In  this  case,  the  complainants  have  no  rights  separable 
from,  and  independent  of,  the  rightr^  of  persons  not  made 
parties.  The  rights  of  those  not  before  the  ( 'i>iirt  lie  at  the. 
very  foundation  of  the  claim  of  right  by  the  plaintiffs,  and  a 
final  decision  cannot  be  made  between  the  parties  litigant 
without  directly  .iffecting  and  prejudicing  the  rights  of  other? 
not  made  parties. 

We  do  not  put  this  case  upon  the  ground  of  jurisdiction, 
but  upon  a  much  broader  ground,  which  must  equally  apply 
to  all  Courts  of  equity,  whatever  may  be  their  structure  as 
to  jurisdiction.  We  put  it  on  the  ground  that  no  Court  can 
adjudicate  directly  upon  a  person's  right,  wnhout  the  party 
being  either  actually  or  couHtructivelly  before  the  Court* 

We  have  no  doubt  the  Circuit  Court  had  jurisdiction 
between  the  complainants  and  the  defendant,  Minde,  so  fai 
a«  to  entertam  the  bill,  and  grant  an  injunction  against  the 
judgments  at  law,  until  the  matter  could  be  heard  in  equity. 

And  if  it  had  been  shown  to  tlie  Circuit  Court,  that  from 
the  incapacity  of  that  Court  to  bring  all  the  necessary  par- 
ties before  it,  that  Court  could  not  decide  finally  the  rights 
in  contest,  the  Court,  in  the  exercise  of  a  sound  discretion, 
might  have  retained  the  cause,  and  the  injunction,  on  the 
application  of  the  complainants,  until  they  had  reasonable 
time  to  litigate  the  matters  of  controversy  between  them, 
and  Taylor  and  the  Beards,  in  the  Courts  of  the  State,  or 
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sucb  other  Courts  as  had  jurisdiction  over  them ;  and  if     1 837« 
then  it  was  made  to  appear  bjf  the  judgment  of  a  compe-  v^^v^^^ 
tent  tribunal,  that  the  coraplainantB  were  equitably  interest-     ^  onnor 
ed  with  t^ie  right?  of  Taylor,  the  truHlee^  and  the  ce$ttn$  que  Peatberstono 
irmi  iu  the  surve}  No*  637,  th^  Circuit  Court  could  have  pro- 
ceeded to  decree  upon  the  merits  of  the  conflicting  surveys. 

Such  a  proceeding  would  seem  to  be.  justified  b}  the  ur- 
gent necessity  of  the  case  in  order  to  prevent  a  failure  of 
justice  ;  and  the  cause  would  have  remained  under  the  con- 
trol of  the  Circuit  Court,  so  as  to  have  enabSed  it  tu  prevent 
unreasonable  delay,  by  the  negligence  or  design  of  the  par- 
ties, in  htigating  their  rights  before  some  competent  tribunal. 

The  cause  having  been  brought  to  »  bearing  before  the 
Circuit  Court  in  its  pre<;ent  imperfect  state  of  preparation, 
that  Court  could  not  do  otherwise  than  dismiss  the  bill ;  but 
as  no  final  decision  of  the  right?  of  parties  could  properly 
be  made,  the  dismission,  iu«ftcad  of  being  general,  ought  to 
have  been  without  prejudice.  So  much  ot  the  decrt:e  a& 
dismisses  the  bill  generally  must  be  reversed,  and  the  de 
cree,  in  all  things  ^Ise,  al&rmed ;  and  the  cause  is  to  be  re 
manded  to  the  Circuit  CourU  with  directions  to  dismiss  thc^ 
bill  without  prejudice.. 


fFlUUDULBl«T  AoEEXUXKT.i 

CoNNOE  and  Others,  Appellants,  against  Fbathuks  rox» 

and  Others,  Respondentia 

A  quustioD  ol  tact  upon  a  bill  filed  to  set  aside  the  sale  and  assign 
inont  of  a  land  warrant,  upon  the  ground  that  it  was  obtained  by 
fraudulent  misrepresentation,  and  taking  undue  advantage  of  tbr 
party's  imbecility  of  body  and  mind. 

Svidence  deemed  insufficient,  and  bill  dismissed. 

THIS  cause  was  argued  by  Mr  White^  for  the  appellants^  Jan.  1 
and  by  Mr.  fmacksy  for  tlic  respondent? 
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1837.  ^^*  Justice  Trimble  debvered  the  opinion  of  the  Court. 

N^^v-^^      This  case  comes  before  the  Court  bj  appeal  from  the 

Connof     j^ree  of  the  Circuit  Court  for  the  Western  District  of 

Featherstone  Tennessee. 

-  The  bill  was  instituted  by  James  Hibbits  in  his  lifetime, 

and  ater  his  death  the  suit  was  revived  in  the  names  of  the 

appellees,  his  heirs  at  law,  after  which  the  defendants,  now 

appellants,  appeared  and  answered. 

The  object  of  the  ^uit  was,  to'  have  delivered  up  to  the 
complainant  a  laud  warrant  of  5,000  acres,  which  had  been 
issijc  tl  lit  the  name  of  James  flibbits,  upon  an  entry  made 
b^  him  in  John  Arinslroiu^s  otlii'e,  No*  394«,  and  to  restrain 
James  and  Henry  W.  M.  Connor,  and  each  o>  rl)€'m/trom 
procuring  a  grant  upon  a  surve}  which  had  been  made  and 
returned  tor  die  uoe  of  James  Coniior,  b)  virtue  ol  the 
warrant,  under  colour  of  certain  assignn  ents  alleged  by 
James  and  Henry  Connor  to  have  been  made  by  Uibbits, 
and  to  have  tho^e  assignments  set  aside. 

It  appears,  that  James  Connor  held  a  writing  undersea!, 
dated  the  Sdth  of  September,  1796,  purporting  to  be  signed 
and  executed  by  James  Hibbiu,  to  the  following  etiect ;  ^'  I, 
James  Hibbits,  of  the  county  of  lr«dell,  and  State  of  North 
Carolina,  for  and  in  consideration  of  the  sum  of  ninety* 
three  pounds  ten  shillings,  of  the  State  aforesaid,  have 
granted,  bargained,  and  sold,  to  James  Connor,  of  Meck- 
leu burgh  county,  and  State  aforesaid,  a  5,000  acre  warrant 
entered  in  Colonel  John  Armstrong's  office,  Mo.  394,  and  1 
do  authorise  Colonel  William  Folkc,  or  any  of  his  deputies, 
or  any  other  surveyor,  to  issue  the  returns,  when  the  land  is 
surveyed,  in  the  name  of  James  Connor*'' 

The  execution  of  this  assignment  is  contested  by  the  bill, 
which  suggt  sts,  that  a  mere  order  for  the  delivery  of  the 
warrant  was  given,  without  any  terms  of  transfer ;  but  its 
due  execution  is  expressly  averred  by  the  answer,  and  clearly 
sustained  by  evidence. 

It  appears,  from  the  statements  of  the  bill  and  an- 
swer of  James  Connor,  that  although  this  assignment  pur* 
ports  to  be  general  and  absolute,  there  was  a  parol  agree* 
ment  and  understanding  between  the  parties  at  the  time  of 
its  execution,  qualifying  its  general  import.    But  the  parties 


OF  THE  UNITED  STATES,  201 

difler  very  materially  as  to  the  character  and  extent  of  this  1 327, 
parol  agreement.  Both  admit  that  Hibbits  was  indebted  to  v^'^nt^ 
Connor  a  sum  of  mocey,  which  it  was  not  convenient  then  vonnor 
to  pay,  but  they  differ  as  to  its  amount.  Both  agree  that  Featherstone 
the  sum  so  due  from  Hibbits  to  Connor,  and  Connor's  agree- 
ment  to  pay  to  government  a  balance  due  upon  the  entry  of 
about  twenty-four  pounds,  with  the  interest  thereon  due  to 
the  State,  and  for  which  the  warrant  was  detained,  was  the 
consideration  of  the  assignment.  Hibbits  insists,  that  by 
the  agreement  and  understanding  of  the  parties,  the  assign- 
ment was  intended  as  a  mortgage  or  security  for  the  debt, 
together  with  the  advance  to  be  made  to  the  government ; 
but  Connor,  in  his  answer,  expressly  denies  such  was  ttie 
character  of  the  agreement,  and  insists  it  was,  that  Connor 
should  be  proprietor  of  the  warrant,  so  far  as  these  sums 
would  go,  at  the  rate  of  sixty  pounds  per  thousand  acres, 
and  that  the  residue  should  be  held  by  him  in  trust  for  Hibbits. 
It  appears  that  Connor  paid  to  the  government  45  pounds, 
1 7  shillings  and  four  pence*  the  balance  due  upon  ttie  entry, 
with  interest,  and  procured  the  warrant  to  issue,  and  be 
delivered  to  him,  on  the  39th  of  November,  1 797.  It  ap- 
pears, that  the  adjustment  and  settlement  of  their  respec- 
tive interests  in  the  warrant,  was  the  subject  of  occasional 
correspondence  and  negotiation  between  them  from  that 
time  until  1817;  but  ttiat,  as  the  land  lay  in  the  Indian 
country,  and  could  not  lawfully  be  surveyed  until  the  Indian 
title  should  be  extinguished  by  the  general  government,  the 
matter  lay  over  until  that  period. 

It  appears  that  in  June,  1817,  James  Connor  sent  his  son. 
Henry  W.  M.  Connor,  with  a  power  of  attorney,  and  in- 
structions, from  North  Carolina,  to  James  Hibbits  in  Ten- 
nessee, to  adjust  the  business  within,  either  by  selling  to 
Hibbits  Connor's  interest  in  the  warrant,  or  purchasing  Hib- 
bits' interest  in  it.  That  on  the  day  of  June,  1817, 
at  Hibbits'  pwn  house,  a  contract  W9a  made  by  Henry  Con- 
nor, as  agent  of  James  Connoj*,  with  Hibbits,  by  which  Hib- 
bits agreed  to  transfer  and  assign  to  James  Connor,  or  his 
agent  for  his  use,  all  Hibbits'  interest  in  the  warrant,  for 
which  Connor  agreed  to  convey  to  Hibbits  by  deeds  with 
8£ecial  warranty,  Connor's  right  in  two  grants  of  1 000  acres, 
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18^7.      >^  Connor^s  name,  calling  to  lie  on  Swift  Creek ;  and  alio 
V^^-v^*^^  Igivea  bond  for  the  conyejance  of  150  acres  in  Bedford 
Connor     county  5  in  execution  of  which  agreement  an  assignment,  of 
Festherstons  the  whole  warrant  was  according!)  executed  b)  Htbbits,and 
deeds  for  (he  two  grants  of  1000  acres  each,  on  Swift  Creek, 
and  a  bond  for  the  150  acres  in  Bedford  County,  were  exe- 
cuted by  Heniy  W.  M.  Connor,  as  agent  for  James  Connor. 

The  bill  charges  that  this  assignment  was  procured  by 
Henry  W.  M.  Connor  ^^most  fraudulently,  and  in  the  fol- 
lowing manner :'' — ^'^  that  Hibbits  was  confined  to  his  bed  by 
a  severe  and  long  spell  of  sickness,  under  the  influence  of 
which  he  had  laboured  seTcral  months;  that  his  intellect  and 
his  faculties  were  so  much  debilitated  and  impaired,  that  he 
scarcely  knew  any  thing  he  was  doing ;  that  Henry  Connor 
represented  all  the  lands  he  proposed  giving  for  the  warrant 
as  good  and  valuable  lands;  and  he  moreover  represented 
that  the  land  called  for  in  said  warrant  lay  south  of,  and 
Avithout  die  limits  of  th<*  state  of  Tennessee ;  all  of  which 
assertions  and  allegations  of  said  Henry  were  false,  and 
known  by  him  to  be  so  at  the  time.  He  had  been  correctly 
infonped  that  the  land  lay  in  this  state,  (Tennessee,)  and  that 
it  was  very  valuable ;  he  had  been  oiTered  for  part  of  it  six 
dollars  per  acre,  and  he  also  knew  that  the  two  tracts  of  1000 
acrep  '^ach  on  Swift  Creek  had  never  been  surveyed  ;  and 
that  the  150  acres  in  Bedford  county  had  been  taken  by  a 
better  claim,'^ 

This  is  the  substance  of  the  charges  of  fraod  and  misre- 
presentation made  in  the  bill,  ail  of  which  are  substantiallv 
denied  by  the  answer. 

At  the  hearing  of  the  cause,  the  Circuit  Court  decreed  that 
the  assignment  of  the  day  of  J  une,  1817,  should  be 

set  aside  and  held  for  nought ;  that  neither  of  the  Connors 
should  hold  any  interest  in  the  warrant  by  virtue  of  that  as- 
signment, and  then  proceeded  to  dirett  what  interest  the 
parties  should  respectively  hold  in  the  warrant,  under  the  asr 
ifcignment  and  contract  of  1 796,  and  directed  a  release  of  dii 
proportion  allotted  by  the  decree  to  the  complainants  ac 
cordingly. 

ft  is  plain  ttiat  if  the  assignment  of  1817  ought  not  to  b 
set  asiilc,  the  decree  must  be  considered  not  only  erroneous 
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but  there  can  be  no  necessity  for  inqairing  what  interest  eacn      ]  397. 
party' should  hold  in  the  warrant  under  tiie  contract  and  as- 


Connor 
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signnient  of  1796,  independently  of  the  assignment  of  1817. 

That  matter  was  adjusted  by  the  contract  and  assignment  of  Fettheffsttme 

1817;  and  unless  that  assignment  should  be  set  aside  for 

fraud  and  imposition^  we  cannot  go  behind  it. 

It  is  argued  that  James  Hibbits  was  so  diseased  in  mind 
and  body  as  to  be  incajpable  of  controlling  his  own  conduct, 
and  that  undue  advantage  was  taken  of  his  imbecility  by 
Heniy  W.  i#i.  Connor.  We  do  not  think  the  allegation 
supported  by  sufficient  proof.  Th^  answer  denies  it ;  and 
William  Cawley  is  the  only  witness  who  speaks  directly  to 
the  purpose.  William  Alexander  swears  he  was  once  at 
Hibbits'  house  in  the  summer  of  1817 ;  that  Hibbits  was  in 
great  agony,  and  then  incapable  of  transacting  business ;  but 
whether  from  the  excess  of  bodily  pain  only,  or  conjointly 
from  that  and  mental  imbecility,  he  is  silent.  The  former 
we  think  the  (air  and  only  import  of  his  evidence,  as  he  says 
nothing  of  the  state  of  Hibbits'  mind,  but  speaks  expressly 
of  bodily  disease.  Besides,  it  is  uncertain  whether  this  was 
before  or  after  the  contract ;  and  cannot,  therefore,  furnish  a 
circumstance  in  aid  of  Cawley's  statements.  Bl&ny  other 
witnesses  depose  as  to  Hibbits'  mental  condition,  whose 
statements  are  irreconcilable  with  Cawley's  impressions. 
A  letter  written  by  Henry  W.  M.  Connor  to  Adam  Miller, 
in  which  he  says,  **  Mr.  Hibbits  has  found  out  that  I  made 
an  advantageous  trade  with  him,  that  the  land  was  in  the 
state  of  Tennessee,  contrary  to  his  expectation,  and  com- 
plains heavily  that  I  took  an  advantage  of  him,  that  he  was 
a  little  deranged  at  the  time,"  is  greatly  relied  on  in  argu- 
ment, not  only  to  prove  Hibbits'  insiinity,  but  to  prove  Hen* 
Tj  W.  M.  Connor  misrepresented  the  situation  of  the  entry 
of  5000  acres,  and  thereby  deceived  and  defrauded  Hibbits. 

So  far  as  the  letter  alludes  to  the  state  of  Hibbits'  mind 
at  the  time  of  the  contract,  and  to  ^*  an  advantage"  having  been 
taken  of  him,  the  writer  evidently  means  to  state  only  Mr. 
Hibbits'  subsequent  complaints,  and  not  the  facts  or  circum- 
stances actually  attending  the  transaction.  The  letter  can- 
not, then, prove  that  Hibbits'  was  deranged,  or  that  Connor 
took  advantage  of  him,  unless  it  is  inferable  from  other  parts 
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1 837.      ^^  ^  letter.    He  says,  Hibbits  had  found  out  that  Connor 
v^^v^to/  had  made  an  advantageoas  trade ;  but  it  would  be  a  very 
Connor     g^rained  construction  of  this  language,  to  suppose  Connor 
Feathcrstone  meant  any  thing  more  by  it  than  a  good  bargain. 

He  says,  Hibbits  had  found  out  the  land  lay  in  Tennes- 
see, contrary  to  his  expectation ;  and  it  has  been  insisted  in 
argument,  that  this  fixes  decisively  upon  Henry  Connor  the 
imputation  of  fraud  and  misrepresentation,  as  to  the  situa- 
tion and  value  of  the  5000  acres  of  land.  We  do  not  think 
so.  In  the  very  doubtful  state  of  the  question,  where  the 
state  boundary  would  run,  when  ascertained  by  public  au- 
thority, the  various  conjectures  and  opinions  then  existing  on 
the  subject,  the  near  proximity  of  the  land  to  the  line,  as  af- 
terwards established,  no  inference  unfavourable  to  the  fair- 
ness-of  Connor's  conduct  can  justly  be  drawn  from  Hibbits' 
expectation  at  the  time  of  the  contract  that  the  land  was  not 
in  Tennessee,  unless  it  were  shown  that  Connor,  by  his  re- 
presentations, superinduced  that  expectation.  There  is  no- 
thing in  the  letter,  and  we  can  discover  nothing  elsewhere  in 
the  evidence,  conducing  to  prove  that  Connor,  at  the  time 
of  the  contract,  made  any  representation  on  the  subject  of 
the  land  being  without  or  within  Tennessee. 

In  the  existing  state  of  circumstances,  in  relation  to  the 
position  of  the  state  line,  which  was  not  fixed  or  known  until 
long  after,  it  could  at  most  be  but  matter  of  opinion  or  con- 
jecture, whether  the  land  would  or  would  not  fall  within 
Tennessee.  It  ib  not  shown  that  Henry  W.  M.  Connor  e:^- 
pressed  even  an  opinion  to  Hibbits  on  the  subject ;  and  if 
Hibbits  entertained  an  erroneous  opinion,  it  would  be  going 
too  far,  in  a  matter,  apparently  involved,  at  the  time,  in  un- 
certainty, to  hold  Connor  responsible  for  that  error. 

The  bill  charges  Connor  with  falsely  representing  the 
value  of  the  5,000  acres;  but  that  is  also  denied  by  the  an- 
swer, and  there  is  no  proof  in  support  of  the  bill. 

It  is  further  aiigued,  that  the  deeds  made  by  Connor  to 
Hibbits  for  the  two  tracts  of  1,000  acres  each,  calling  to  be 
on  Swift  creek,  being  drawn  by  Henry  W.  M.  Connor,  and 
containing  only  a  clause  of  special  warranty,  is  evidence  of 
the  fraud  and  undue  advantage  taken  of  Hibbits'  situation. 
The  clause  of  warranty  in  the  conveyances  is  to  the  follow- 
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lug  eflecty  to  wit:  ^  That  he,  the  said  James  Connor,  for     1337, 
himself  and  heirs,  shall  and  wilh  warrant  and  defend  the  \^^^s/^m^ 
above  named  ^^rant  from  the  lawful  claim  or  claims  of  any     ^^^^^^ 
person  or  persons  whatever ;  but  it  b  hereby  understood  Feathmton^ 
that  the  said  Henry  W.  M.  Connor,  as  agent  for  Jaines  Con- 
nor, does  not  obligate  himself  to  warrant  the  land  called  for 
in  the  grant,  but  only  to  warrant  the  grant  itself  from  all 
l^al  claims  of  any  person  or  persons." 

Whatever  singularity  may,  at  first  blush,  appear  in  this 
clause  of  warranty,  it  vanishes  when  the  state  of  the  country, 
and  the  titles  in  it,  are  understood.  The  6,000  acre  entry 
of  Hibbits,  and  the  land  given  in  exchange  for  it,  in  the 
contract  of  1817,  at  that  time  all  lay  in  the  Indian  country, 
and  the  Indian  title  tbereon  bad  not  been  extinguished.  Al- 
though the  warrant  up<m  the  5,000  acre  entry  had  issued,  it 
had  not  been  surveyed,  and  could  not  be  lawfully  surveyed 
until  the  Indian  title  should  be  extinguished  by  the  general 
government.  Although  grants  had  issued  for  the  two  tracts 
of  1,000  acres  each,  calhng  to  lie  on  Swift  creek,  it  was 
very  probable  that  they  had  issned,  as  is  understood  to  have 
been  the  case  in  many  instances,  without  actual  surveys  hav- 
ing been  executed  on  the  grant  By  the  laws  and  usages 
of  the  Stale,  as  understood  to  exist  at  the  time,  duplicate 
warrants  could  be  procured,  and  located  on  other  lands, 
whenever  it  appeared  the  land  granted  could  not  be  identi- 
fied for  want  of  a  survey,  or  was  lost  by  a  superior  interfering 
claim.  In  such  a  state  of  things,  it  was  evidently  a  risking 
bargain  on  both  sides ;  and  the  peculiar  clause  of  warranty 
must  be  presumed  to  secure  to  Hibbits  the  benefit  of  pro- 
curing warrants  for  the  grants,  if  the  land  could  not  be  held 
by  tht'  grants  themselves.  The  same  remark  may  be  applied 
to  the  150  acres  in  Bedford  county,  with  this  additional  ob- 
servation, that  as  Henry  W«  M.  Connor  did  not  execute  a 
deed  of  conveyance  for  it  at  the  time  of  the  contract,  but  a 
bond  for  a  conveyance,  if  the  1 50  acres  is  lost,  or  he  is  other- 
wise unable  to  convey,  he  is  liable  upon  his  bond,  unless 
he  afterwards  made  a  conveyance  agreeably  to  his  bond ; 
and  in  that  case  Hibbits  M'ould  derive  the  same  advantage 
of  bebg  entitled  to  a  warrant  hv  that  quantity,  notwitb^ 
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18S7.     ttanding  the  opinioo  of  Heniy  W.  M.  Connor,  ai  ezpretaed 
v^^v^^  in  bb  letter  to  Miller  to  the  contrary. 
^LMMe**       ^^  ^^^^  remaining  ground  of  argnment  relied  upon  in 
V.         sppport  of  the  decree  of  the  Circuit  Court  is,  that  the  con- 
Darbj.     gideration  agreed  to  be  given  for  the  last  assignment  has 
Ailed,  and  the  assignment  ought,  therefore,  to  be  set  aside. 
But  the  conrideration  agreed  upon  has  not  failed*    Hibbits, 
as  must  be  inferred  from  the  deeds  for  the  two  tracts  of  1,000 
acres  each,  was  not  to  have  a  good  and  indefeasible  title ; 
but  such  title  only  as  the  grants  might  give,  with  the  inci- 
dental advantages  resulting  from  them  by  the  laws  of  the 
country.    The  160  acres  may  constitute  a  claim  forda« 
mages,  but  furnishes  no  ground  for  setting  aside  the  assign- 
ment  of  1817. 

This  Court  is  of  opinion,  there  is  not  sufficient  evidence 
to  show  that  the  assignment,  dated  the  day  of 

June,  1817,  was  procured  by  fraud,'  or  undue  advantage 
taken  of  the  situation  of  Hibbits ;  and  that  the  said  assign- 
ment  ought  not  to  have  been  set  aside.  The  decree  of  the 
Circuit  Court  is,  therefore,  doemed  erroneous,  and  must  be 
reversed,  and  the  cause  remanded  to  the  Circuit  Court, 
with  directions  to  dismiss  the  bill,  with  cosf^. 


[Local  Law.] 
Edwards'  Lessee  agamsi  Darbt. 

Under  the  act  of  North  Carolina  of  ITBt,  for  the  relief  of  the  offi- 
cers and  soldiers  in  the  continental  line,  &c.,  the  commissioners 
having  determined  that  the  French  lick  was  within  the  reservatioiis 
of  the  statute,  as  public  property,  and  having  surfeyed  the  said 
vesert dtion  in  1784,  tbi?  same  was  protected  from  indifidua]  surrey 
and  location.  aUhough  it  exceeded  the  quantity  of  640  acres. 

The  Fnnch  lick  reservation  has  not  been  since  subjected  to  appro^ 
priatiun,  by  entry  and  survey,  as  vacant  land,  by  tiny  sahsequeiit 
statute  of  North  Carolina  or  Tennessee. 


Jan.  %9ih. 
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THIS  cause  was  argued  by  Mr.  Talbot^  for  the  plaintiff,      iz^7. 
and  by  Mr.  Eaton,  for  the  defendant*  Vi^.^^^ 

Edwards' 

|jt)-H*00 

Mr.  Justice  Triiibli  delivered  the  opinion  of  the  Court.         v. 

This  is  a  writ  of  error  to  a  judgment  of  the  Circuit  Court     Dar^y* 
for  the  Western  District  of  Tennessee.  jan.  t4ti^ 

The  plaintiff  prosecuted  an  action  of  ejectment  in  that 
Court,  to  recover  possession  of  a  small  tract  of  30  or  30 
acres  of  land,  which  had  been  laid  out  in  lots  and  squares  as 
part  of  the  town  of  Nashville,  the  tenants  in  possession 
being  the  owners  or  occupiers  of  such  lots. 

In  the  year  1818,  Patrick  H.  Darb>  appropriated,  by  en* 
trj  and  survey,  all  that  part  of  the  town  from  lot  No.  141, 
to  lot  Na.  465,  the  latter  inclusive ;  and  hairing  obfaioed  a 
grant  therefor  from  the  State  of  Tennessee,  he,  before  the 
institution  of  the  suit,  conveyed  the  land  by  deed  to  Ed- 
wards.    This  was  the  plaintifl*^8  title. 

*The  legislature  of  North  Carolina,  by  an  act  passed  in 
the  year  1782,  entitled,  ^^  Aq  act  for  the  relief  of  the  offi- 
cers and  soldiers  in  the  continental  line,  and  for  other  pur- 
poses therein  mentioned,^'  enacted,  that  certain  bounties  in 
land  should  be  granted  to  the  officers  and  soldiers  in  the 
line  of  that  State,  on  continental  establishment. 

The  seventh  section  of  the  act,  after  reciting  that, 
'^  t¥hereas,  in  May^  1 780,  an  act  passed  reserving  a  certain 
tract  of  country  to  be  appropriated  to  the  aforesaid  pur- 
poses, and  that  it  had  been  represented  to  the  assembly  that 
sundry  families  had,  before  the  passing  of  the  said  act,  set- 
tled on  the  said  tract  of  country,  enacts  that  640  acres  ol 
land  shall  be  granted  to  each  family,  or  head  of  a  family, 
and  to  every  single  man  of  21  years  or  upwards,  (to  include 
their  improvements,)  settled  on  said  land  before  the  first 
day  of  June,  1780,  for  which  they  shall  have  the  right  of 
pre-emption;  provided  do  such  grant  shall  include  any  salt 
licks  or  salt  springs,  which  are  hereby  declared  to  be  re- 
served as  public  property,  toi^etlier  with  640  acres  of  the 
adjoining  lands,  for  the  common  use  and  benefit  of  the  in  • 
habitants  of  that  country,  and  not  subject  to  future  appro- 
priatioDs ;  and  all  the  remainder  of  the  aforesaid  tract  o; 
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1 8?7.  country  shall  be  considered  as  subject  tc  partition  as  by  thia 
act  directed.'^ 

The  eighth  section  appoints  comrnissioners  in  behalf  of 
the  State,  ^^  to  examine  and  superintend  the  laying  off  the 
land  in  one  or  more  tracts,  allotted  to  the  officers  and  sol- 
diers/' 

The  eleventh  section  authorizes  the  commissioners  to  ap- 
point  one  or  more  surveyors,  for  the  more  speedy  s^nd  effec* 
tual  laying  off  and  surveying  said  lands. 

The  commissioners,  in  the  exercise  of  their  powers  in 
carrying  this  act  into  effect,  determined  the  French  lick  to 
be  withifi  the  scope  of  its  provisions,  and  a  proper  object  of 
such  reservation,  and  caused  ia  survey  to  be  made  of  said 
reservation  as  early  as  1784,  which  turns  out  to  include 
six  hundred  and  sixty-seven  and  three  quarter  acres,  instead 
of  six  hundred  and  forty,  and  embraces  within  its  limits  the 
whole  of  the  lots  laid  off  in  the  town  of  Nashville,  and  the 
land  covered  by  the  grant  to  Patrick  H.  Darby. 

In  the  year  1784,  the  legislature  of  North  Carolina,  by 
its  act,  appropriated  200  acres,  part  of  said  reservation,  for 
the  establishment  of  the  town  of  Nashville,  to  be  laid  off  at 
the  bluff  on  the  Cumberland  river,  nearest  the  French 
lick ;  and  commissioners  are  designated  in  the  act  to  lay  out 
the  proposed  iown  in  streets,  lots,  and  squares ;  to  cause  a 
plan  thereof  to  be  made  out ;  and  to  sell  and  dispose  of  the 
lots  in  the  town  when  thus  laid  off. 

Upon' the  trial  of  the  general  issue  in  the  Circuit  Court, 
after  the  plaintiff  had  given  in  evidence  the  grant  to  Darby, 
and  conveyance  from 'D4rby  to  Edwards,  already  recited, 
the  defendants  gave  evidence  conducing  to  prove  ^hat  the 
survey  made  of  the  reservation  around  the  French  lick,  by 
the  commissioners,  as  early  as  1784,  included  the  whole  of 
the  land  granted  to  Darby,  and  then  in  controversy  ;  and 
also,  that  the  commissioners,  or  trustees,  for  laying  off  the 
town  of  Nashville,  had,  in  the  year  laid  off  and  dis- 

posed of  a  part  of  the  town  lots ;  and  that,  afterwards,  the 
commissioners  had  laid  off  and  disposed  of  the  additional 
lots,  to  165  inclusive,  about  the  year  1789^  or  1790;  but  it 
appeared  &at  the  quantity  of  200  acres  was  thereby  ex- 
ceeded by  20  or  30  acresi  ^  such  excess  covering  the  lol& 
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frdni  141  to  165  iDcIauTe,  but  the  whole  of  whi<^h  hy  with- 
in the  French  lick  reservation,  as  kid  .off  by  the  coBuniifion- 
ers  about  the  year  1 784. 

The  Court  instructed  the  jury,  that  if  they  found  the  land 
in  controversy,  and  within  Darby's  grant,  was  also  wittiin 
the  boundary  of  the  town  as  actually  laid  off,  although  that 
boundary  exceeded  the  quantity  of  $00  acres,  or  if  they 
found  it  was  within  the  actual  survey  of  the  French  lick  re- 
servation, as  laid  off  in  1 784«  although  it  exceeded  the  quan- 
tity of  640  acres,  the  land  was  protected  from  individual 
appropriation  by  entry  and  survey,  both  by  being  so  wiyiin 
the  town  boundary  as  laid  off,  and  within  the  reservation  as 
laid  off,  or  if  not  by  both,  it  was  so  protected  by  being  in- 
cluded widiin  the  latter;  and  that,  consequently,  the  grant 
to  Darby  was  void. 

To  this  opinion  and  instruction  the  plaintiff  excepted, 
and  his  exception  was  sealed,  and  made  part  of  the  record. 

It  is  not  necessary  to  decide  whether  the  land  in  contro- 
Tersy  would,  or  would  not,  have  been  protected  from  indi- 
vidual appropriation  by  being  actually  laid  off  and  disposed 
ofas  town  lots,  beyond  the  quantity  of  two  hundred  acres,  as 
we  are  all  of  opinion  it  was  so  protected  by  being  within  the 
French  lick  reservation,  as  laid  off. 

It  is  argued,  that  the  commissioners,  appointed  by  the  act 
of  1 78^.  wprf  not  authorized  to  cause  surveys  to  be  made  of 
the  reservations  of  640  acres  around  the  reserved  salt  licks 
and  springs,  that  the  reservation  was  by  quantity  only,  and 
that  no  legal  efiect  can  therefore  be  attributed  to  the  survey. 
Yftt  admit  the  statute  does  not  give  the  authority  to  survey 
the  reservations,  in  express  terms,  but  do  not  admit  that  the 
auttiority  may  not,  and  does  not,  result  by  necessary  impli- 
cation from  the  duties  they  were  expressly  required  to  per- 
form, and  from  the  general  provisions  of  the  statute.  They 
were  not  expressly  required  by  the  statute  to  determine  what 
licks  and  springs  were  proper  objects  for  reservation,  and 
came  within  the  provisions  of  the  statute;  but  they  were 
re((uired  to  lay  off  and  cause  to  be  surveyed  the  lands  grant- 
ed to  the  officers  and  soldiers,  subject  to,  and  so  as  not  to  in- 
terfere with,  these  reservations.  The  right  of  pre-emption 
granted  by  law  to  the  settlers,  of  640  acres  each,,  includine 
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1 397^      their  settlements,  were  also  to  be  aroided.    It  seems  to  re* 
w^-/^^  salt  necessarilT  from  these  proyisionsi  that  the  commission- 
^LmmIs**^   ers  must  first  determine  what  were  the  proper  subjects  of 
T.         reserration,  and  baring  determined  that  a  given  salt  lick  or 
I^srbj.     fpring  came  within  the  provisions  of  the  law,  the  power  and 
duty  of  laying  off  by  survey  the  640  acres  reserved,  and  to 
be  avoided,  around  the  lick,  seems  necessarily  and  irresisti- 
bly to  result  to  the  commissioners,  in  all  cases  where  they 
ioif^i  deem  it  necessary  to  do  so,  in  order  to  enable  them  to 
ky  off  tile  lands  for  the  officers  and  soldiers,  so  as  to  avoid 
these  reservations.    The  adjacency  of  pre  emption  rights, 
too,  might  render  it  both  necessary  and  proper  that  tb^y,  as 
well  as  the  reservations,  should  he  laid  ofi^  bemuse  both  were 
to  oe  avoided*    Buc  more  especially  it  was  indispensable 
wherever  the  commissioners  were  about  to  lay  off  lands  for 
the  oflScers  and  soldiers,  adjacent  to  a  salt  Uck  or  spring,  to 
hav   a  survey  made  of  the  reservation,  to  give  it  figure  and 
fixed  locality ;  otherwise,  the  rttervation  being  of  quantity 
only,  without  boundary,  one  of  two  consequences  must  have 
resulted,  namely,  that  it  might,  lawfully,  be  encroached 
upon  on  one  side,  and  if  on  one,  on  any  other  side ;  or  that, 
practically,  its  uncertainty  must  have  excluded  a  much  larger 
quantity  than  was  intended  by  Taw  to  be  reserved  from 
the  satisfaction  of  the  claims  of  the  officers  and  soldiers* 

In  the  construction  of  a  doubtful  and  ambiguous  law,  the 
cotemporaneous  construction  of  those  who  were  called  upon 
to  act  under  the  law,  and  were  appointed  to  carry  its  provi- 
sions into  effect,  is  entitled  to  very  great  respect*  The  law 
was  not  only  thus  construed  by  the  .commissioners,  but  that 
construction  seems  to  have  received,  very  shortly  after,  the 
sanction  of  the  legislature.  By  the  third  section  of  an  act 
passed  by  the  legislature  of  North  Carolina  in  1789,  entitled, 
*^  An  act  directing  the  sale  of  the  saltlicks  and  springs,  with 
the  adjoining  land,  within  the  District  of  Mero,^'  it  is  enact- 
ed, that  the  commissioners  appointed  to  carry  that  act  into 
effect  ^^  shall  cause  to  be  surveyed,  whtrt  tuck  survejfs  have 
hot  already  been  madty  all  the  said  salt  licks  and  springs,  with 
the  six  hundred  and  forty  acres  of  adjoining  land.'' 

This  provision  miist  be  construed  as  recognising  the  validi- 
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ly  of,  and  as  ntifTiog  the  sunreys  wbkh  had  been  made  by      ]  327, 
the  conunissfonen  under  the  act  of  1782.  v^^v^^^ 

The  circumstance  of  the  survey  containing  a  considerable   ^^^^^ 
surplus  we  think  inunateriaL    It  was  a  public  act,  done  by         t. 
a  public  authorized  agent  of  tiie  government,  and  afterwards     I^^^bj. 
recognised  by  the  government  itself.    None  but  the  go« 
yemment  itself  ought,  therefore,  to  be  permitted  to  call  it 
in  question. 

It  is  aigued,  that,  however  this  may  be,  flie  legislature,  by 
the  act  of  1 789,  above  recited,  have  declared  the  whole  of 
the  reservation,  not  otherwise  appropriated  to  the  Daviaon 
academy,  the  300  acres  vested  in  the  town,  and  the  land 
granted  to  John  M^Nairy,  to  be  vacant  unappropriated  land, 
subject  to  individual  appropriation  by  entry,  survey,  and 
grant,  in.the  ordinary  mode ;  and  that  as  the  land  granted 
to  Darby  is  not  embraced  by  either  of  these  prior  appropri- 
ations, his  grant  is  valid. 

We  are  uoi  of  that  opinion.  The  secdnd  section  of  the 
act  of  1 789,  directs  the  County  Courts  to  make  out  lists  <*  of 
all  the  salt  licks  and  springs  in  their  respective  counties, 
which  said  Courts  shall  deem  fit  for  the  purpose  of  manu- 
iacturing  salt,  including  all  such  licks  and  springs  as  were 
set  apart  by  commissioners  heretofore  appointed  for  that 
purpose,  as  public  property,  viz.  Heaton's  lick,  Denton's 
lick,  the  French  lick,  &c.,  which  lists  shall  be  entered  on 
the  records  of  said  Courts,  and  copies  thereof  delivered  to 
the  commissioners  appointed  by  this  act ;  and  all  other  salt 
licki  and  springs,  with  the  adjoining  lands,  not  deemed  by 
the  Court  fit  for  the  manufacturing  of  salt,  be,  and  they  are 
hereby  declared  vacant  land,  and  liable  to  be  located  and 
entered  in  the  same  manner  as  other  vacant  land.'' 

The  act  then  proceeds  to  direct  how  the  commissioners 
appointed  by  that  act  shall  proceed  to  sell  the  salt  licks  and 
springs,  with  the  adjoining  lands,  listed  as  deemed  fit  ibr 
manufacturing  salt.  From  these  provisions,  it  was  obviously 
the  intention  of  the  legislature,  that  all  the  salt  licks  and 
springs  deemed  fit  for  the  manufacturing  of  salt,  with  the 
adjoining  lands  to  each,  shall  be  sold  in  the  manner  specially 
directed  by  the  act;  and  the  French  lick  is,  by  the  act  itseff. 
enumerated  as  one  belonging  to  that  clas9. 
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1897.         It  was  only  ihose  not  deemed  fit  for  the  mannfactare  ot 
v^^^v^^^'  salt,  with  the  reserved  lands  adjoining  them,  that  were  de- 
Derereauz  blared  vacant  land,  subject  to  be  appropriated  by  location 
M«rr«       ^Likd  entry.    We  can  discover  no  other  law  of  North  Caro- 
lina, or  of  Tehnessee,  which  subjects  the  reservation  about 
any  of  the  lidcs  deemed  fit  for  manufacturing  salt,  to  appro- 
priation  by  entry  and  survey,  as  vacant,  land. 

We,  therefore,  accord  in  opinion  with  the  Circuit  Court, 
that  the  grant  to  Patrick  H.  JQarby Jsjoudjt^. 

The  Circuit  Court,  as  appears  by  Ihe  bill  of  exceptions., 
permitted  evidence  to  be  given,  for  the  purpose  o^.  showing 
the  Court  had  no  jurisdiction ;  and  instructed  the  jui^,  that 
if  they  believed  the  facts  which  this  evidence  conduced  to 
prove,  the  Court  had  no  jurisdiction  over  the  cause.  This 
was  certainly  irregular  and  improper.  The  jury  were 
sworn  to  try  the  general  issue,  and  the  facts  involved  in  it 
not  to  try  facts  involved  in  a  question  of  jurisdiction. 

The  instructions  of  the  Court  were  calculated  to  lead 
and  divert  the  attention  of  the  jury,  from  the  subjects  of  in- 
quiry properly  before  thelh,  to  others  in  no  way  connected 
with  the  issue*  For  this  error,  the  judgment  of  the  Circuit 
Court  must  be  reversed,  the  cause  remanded  to  the  Circuit 
Court,  with  directions  to  set  aside  the  verdict,  and  for  new 
proceedings  to  be  had  therein,  not  inconsistent  with  the 
iudgment  of  this  Court. 


[Paacticb.] 

DsvERiAux  against  Marr. 

*rhi8  Court  cannot  take  juris^Bction  ot  a  queition,  on  which  the  opu 
nions  of  the  judges  of  the.  Circuit  Coart  are  opposed,  where  Uic 
division  of  opinions  arises  apon  some  proceeding  subsequent  to  the 
decision  of  the  cause  in  that  Coort* 

IN  this  case,  the  judges  of  the  Circuit  Court  of  West  Ten- 
nessee, after  a  ju^ment  bad  been  rendered  in  that  Coort. 
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dirided  in  opinion  upon  the  question  as  to  the  amonnt  of      )  337^ 
the  secaritj  bond,  to  be  given  by  the  party  applying  for  a  s^^^srw 
writ  of  error,  whether  the  amount  of  flie  bond  ous;ht  to  be      ^gden 
sufficient  to  coiier  the  whole  debt,  or  only  for  the  costs  and  Saunde** 
increased  damages  on  the  party  failing  to  prosecute  his  writ 
of  error  with  effect     Whereupon  the  division  of  opinions 
was  certified  to  this  Court,  under  the  6th  section  of  the 
Judiciary  Act  of  the  29th  April,  1803,  ch.  291 . 

The  cause  was  argued  by  Mr.  Ekiton  for  the  plaintiff,  and  Jm.  I7f/i. 
by  Mr.  fVkUt  for  the  defendant. 

This  Court  was  of  opinion,  that  it  had  nojurisdiction  of 
the  question  on  which  the  opinions  of  the  judges  of  -the 
Circuit  Court  were  opposed,  the  division  of  opinions  having 
arisen  after  the  decision  of  the  cause  in  that  Court. 

Certificate  accordingly 


[COHSTIT^IOZVAIi  hAVf,] 

OoDBir,  Plaintiff  in  Error,  against  cJadnders,  Defendant  in 

Error. 

The  power  of  Congress  **  to  establish  uniform  laws  on  the  subject  ot 
bankruptdes  throughout  the  United  States/*  does' not  excludeithe 
right  of  the  States  to  legislate  on  the  same  subject,  except  when 
the  power  is^ciuallj  exercised  bj  Congress,  and  «he  Slate  laws 
conflict  with  those  of  Congress. 

A  bankrupt  or  insoWent  law  of  any  State,  which  discharges  both  the 
person  of  the  debtor,  and  bis  future  acquisitions  of  property,  is  not 
**  a  law  impairing  the  obligation  of  contracts,"  so  far  as  respects 
debts  contracted  subsequent  to  the  passage  of  such  law. 

But  a  certificate  of  discharge,  under  such  a  Jaw,  cannot  be  pleaded 
in  bar  of  an  action  brought  by  a  citizen  of  another  State,  in  the 
Courts  of  the^Dnited  t^tates,  or  of  any  other  State  than  that 
where  the  discbarge  was  obtained. 

ERROR  to  the  District  Court  of  Louisiana. 

This  was  an  action  of  assumpsit,  brought  in  the  Court  be- 
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1837.      low  by  the  defendant  in  error,  Saunders,  a  citizen  ot  Ken- 
V^%<^^  tuckj,  against  the  plaiiitifTin  error,  Ogden,a  citizen  of  Lioa- 
Ogden     iaiana.     The  plaiutilT  beJow  declared  upoo  certain  bills  of 
Saunders,   exchange.  draWu  on  the  30th  of  September,  1806,  by  one 
Jordan,  at  Lexington,  in  the  Slate  of  Kentucky,  npon  the 
defendant  below,  O^den,  in  the  cit^  of  New- York,  (the  de* 
fendaiit  then  being  a  citizen  and  resident  of  'he  State  of  New- 
York,)  accepted  by  him  at  the  city  of  New- York,  and  pro- 
tested for  non-payment. 

The  defendant  below  pleaded  beveral  plea^,  among  which 
was  a  certificate  of  discharge  under  the  act  of  the  legisla- 
ture of  the  State  of  New-York,  of  April  3d,  1801,  for  the 
relief  of  insolvent   debtors,   commonly   called  the  three- 
fourths  act* 

The  jury  found  the  facts  in  the  form  of  a  special  verdict^ 
on  which  the  Court  rendered  a  judgment  for  the  plaintiff 
below,  and  the  cause  was  brought  by  writ  of  error  before 
this  Court.  The  question,  which  arose  under  this  plea  as 
to  the  validity  of  the  law  of  New-York  as  being  repugnant 
to  the  constitution  of  the  United  States,  was  argued  at  Fe- 
bruary term,  1824,  by  Mr.  Ciay^  Mr.  D.  B.  Ogdev^  and  Mr. 
Haines^  for  the  plaintiff  in  error,  and  .by  Mr.  Webster  and 
Mr.  Wheaton^  for  the  defendant  in  error,  and  the  cause  was 
continued  for  advisement  until  the  present  term.  It  was 
Feb.  i9tA.  again  argued  at  the  present  term,  (in  connexion  with  seve- 
nrf  *^*''  **'  other  cnnses  standing  en  thie  calendar,  and  involving  the 
general  question  of  the  validity  of  the  State  bankrupt,  or 
insolvent  laws,)  by  Mr.  Webster  and  Mr.  Wheaton^  against 
the  validity,  and  by  the  Atttmetf  Oemralj  Mr.  £.  lAvmg^ 
stofij  Mr.  Z>.  BiOgden,  Mr.  Jonesy  and  Mr.  Sampson,  for  the 
validity. 

The  editor  has  endeavoured  to  incorporate  the  substance 
both  of  the  former  and  the  present  aigument,  into  the  fol- 
lowing summaries. 

Mr.  Wheaton  argued,  that  the  State  laws  now  in  question 
were  repugnant  to  the  constitution  of  the  United  States, 
upon  two  grounds : 

1st.  That  the  power  of  establishing  ^^  uniform  laws  on 
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the  lobject  of  bankniptcief  througlKHit  the  United  States,''      ]  837. 
was  ezclasively  vested  io  Congress.  \^^v^^ 

2d.  That  the  State  taws  in  question  were  ''  laws  impair-      ^^^^ 
ing  the  obligation  of  contracts*''  the  power  of  passing  which  Saunders, 
was  expressly  prohibited  to  the  States. 

1.  TheStetjB  laws,  the  ralidity  of  which  is  now  drawn  in 
question,  are,  the  act  of  the  legislature  of  New*York  of  the 
ddof  April,  1801,  for  the  relief  of  insolvent  debtors  on  the 
application  of  three  fourths  of  their  creditors,  by  dischafg- 
ing-their  persons,  and  fiiture  property,  from  liability  for  their 
debts,  upon  a  csttto  banarum,  and  the  act  of  die  dd  of  April, 
1813,  granting  the  same  relief  upon  the  application  of  t^ro 
thirds  of  the  creditors.  The  judgment  of  one  of  the  learn- 
ed judges  of  this  Court,  in  the  case  of  Golden  v.  Prmee,  was 
referrcMl  to  in  this  part  of  the  aigument  and  its  reasonii^ 
relied  upon,  to  show  that  the  power  of  esteblishing  uniform 
laws  on  the  subject  of  bankruptoies  throughout  the  Union 
was,  from  its  nature,  an  exclusive  power,  and  that  the  exer- 
cise of  a  similar  power  on  the  part  of  the  Stetes  was  incon- 
sistent* 

3.  These  legislative  acts  are  laws  impairing  die  obligation 
of  contracts*  That  they  are  such,  in  respect  to  contracts  in 
existence  when  tfie  laws  are  passed,  has  already  been  de- 
termined by  the  Court  upon  solemn  argument*  It  was 
also  supposed  to  have  been  decided,  that,  in  such  a  case,  it 
was  immaterial  whether  the  contract  was  made  before  or 
after  the  passage  of  the  law.'  But  the  whole  question 
might  now  be  considered  as  open  for  discussion. 

To  determine  it,  the  nature  and  terms  of  the  constitu- 
tional prohibition  must  be  examined.  ^^J/o  Stole,"  ^c. 
^^ihalt  coin  money,  emit  bills  of  credit,  make  any  thing  but 
gold  and  silver  coin  a  tender  in  the  payment  of  debts,  pwi$ 
any  bill  of  attainder,  tx  poit  facto  law,  or  lam  vnpairtng^  the 
obligaHan  of  cantracif,^^  These  are  comprehensive  terms, 
studiously  designed  to  restrain  the  State  legislatures  from 

a  5  BalTs  Law  Jowm.  50t.  508. 

h  Htuiges  V.  CrowniDsbiekl,  4  Wheat.  Rep.  Iff.    Farmers'  and 
Mechanics*  Bank  t  Smith,  6  ffTuat.  Rep.  ISl. 
e  M'Bfillan  ?.  M'Miell,  4  fFheai.  Rep.  SOS. 


216  CASES  IN  THE  SUPREME  COURT 

1 837*  ^^^  ^f  injustice,  both  in  criminal  and  civil  matters.  And  ( t  *) 
\^^-v*^  the  prohibition  of  issuing  bills  of  credit^  or  making  any  thing 
^S^®°  but  gold  and  silver  coin  a  tender  in  the  payment  of  debts, 
Saunders,  was  intended  to  cut  up  paper  money  by  the  roots.  The 
commercial  credit  of  the  nation  had  severely  «*iffered  from 
this  fatal  scoui^e ;  and  the  anxiety  to  be  relieved  from  it, 
wns  one  of  the  most  pressing  motives  which  induced  the  for- 
mation of  the  new  coustitution.  It  might,  perhaps,  be 
doubted,  whether  the  power  of  coining  money,  which  was 
given  to  Congress,  and  denied  to  the  States,  taken  in  con- 
nexion with  the  prohibition  to  them  to  emit  bills  of  credit, 
or  make  any  thing  but  gold  and  silver  coin  a  tendef  in  the 
payment  of  debts,  was  not  intended  to  give  to  Congress  the 
exclusive  power  of  r^ulating  the  whole  currency  of  the 
country ;  although  the  framers  cf  the  constitution  probably 
did  not  foresee  how  completely  this  provision  would  be 
evaded  bjLthe  multiplication  of  banking  corporations  in  the 
difierent  otates.  The  term  *^  bills  of  credit,"  alone«  would 
reach  the  ordinary  case  of  paper  money  ;  but  the  prohibi- 
tion of  tender  laws  was  meant  to  expand  the  same  thought 
so  as  to  reach  valuation  and  appraisement  laws,  and  all  tiiat 
prolific  brood  of  similar  pernicious  enactments  which  dia- 
figure  the  pages  of  our  history  from  the  peace  of  1783  until 
the  establishment  of  the  present  constitution  in  1789. 
(2.)  ^^  Bills  of  attainder,  and  ex  post  facto  laws,"  were  pro- 
hibited, in  order  to  restrain  the  State  legislatures  from  op- 
pressing individuals  by  arbitrary  sentences,  clothed  with  the 
forms  of  legislation,  and  from  making  retrospective  laws  ap- 
plicable to  criminal  matters.^  (3)  The  prohibition  of 
^^  laws  impairing  the  obligation  of  contracts,"  was  intended 
to  prevent  the  remaining  mischiefs  which  experience  had 
shown  to  flow  from  legislative  interferences  with  contracts, 
and  to  establish  a  great  conservative  principle,  under  which 
they  might  be  protected  from  unjust  acts  of  legislation  io 
any  form. 

To  give  complete  effect  to  this  last  salutary  prohibition, 
the  Court  has  constantly  given  it  an  interpretation  sufficiently 
broad  and  liberal  to  accomplish  the  ends  which  the  framers 

a  Caldere^  tfx.  v.  Bult,  8  Doll.  Rep.  d8<(. 
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of  the  consticutioQ  had  in  view.  For  this  purpose  the  pro-  ]  g^y^ 
bibitidn  has  been  considered  as  extending  to  contracts  exe-  v^^^v^^^^ 
ctUed^  as  well  as  extculory;  to  conveyances  of  land,  as  well  ^i^^^^ 
as  commerciaL  contracts ;  to  public  grants  from  the  State  to  Saunders. 
corporations  and  individuals,  aa  well  as  private  contracts  be- 
tween citizens ;  to  grants  and  charters  in  existence  when 
the  constitution  was  adopted,  as  well  as  those  existing  pre- 
viously, and  even. before  ^he  revolution;  and  to  compacts 
between  the  different  States  themselves.*  In  most  of  these 
cases,  the  impairing  act  waa  applied  to  a  specific  contract 
or  grant,  and  affected  only  the  rights  of  particular  indiyi- 
duals.  But  the  principles  laid  down  by  the  Court  apply  to 
whole  classes  of  contracts ;  and  sbrely  it  will  not  be  pre- 
tended, that  a  law  repealing  all  charters  of  a  certain  descrip- 
tion^  or  impairing  a  general  description  of  contracts,  or 
abolishing  all  debts  of  a  certain  nature^  would  not  be  reach- 
ed by  the  prohibition.  Thre  constitution  necessarily  dealt 
in  general  terms  ;  and  such  is  the  intrinsic  ambi^  lity  of  all 
human  language,  that  it  could  not  entirely  avoid  difficulties 
of  interpretation.  But  the  fault  of  tautol<^  has  never 
been  imputed  to  this  instrument,  and  terms  of  such  signifi- 
cant import  would  hardly  have  been  added  to  this  clause,  if 
it  had  been  intended  merely,  to  repeat  and  amplify  the  same 
thought  which  had  already  been  expressed  in  the  prohibi- 
tion of  paper  money,  and  other  tender  laws.  On  the  other 
hand,  if  it  had  been  intended  merely  to  prohibit  those  par- 
ticular species  of  laws  impairing  the  obligation  of  contracts, 
which  the  history  of  the  times  shows  to  have  been  the  object 
of  peculiar  censure,  they  would  have  been  mentioned  by 
name.  Paper  modey  and  tender  laws  may  be,  and  undoubt- 
edly are,  laws  impairing  the  obligation  of  contracts ;'  but 
they  were  such  notorious  and  flagrant  evils,  that  it  was 
deemed  necessary  to  prohibit  them  expressly,  and' by  name. 
But  the  Convention  would  have  stopped  there,  had  they  not 

a  Fletcher  v.  Peck,  6  CroficA,  87.  New  Jersey  v.  Wilson, 
7  Cranckf  164.  Terreitv.  Taylor,  9  Cranch,  45.  Town  of  Powlet 
T.  Clark,  9  Cranch,  192.  Dartmouth  College  v.  Woodward,  4  Wheat, 
Rep*  518.  Society,  &c.  v.  New-Haven.  8  fVhtat,  Rep.  464.  481. 
Green  ▼.  Biddle,  8  fVhtaURtp,  1. 
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1837.     intended  to  include  anj,  and  erery  law,  impairing  the  obli^ 
\^^v«^^  gation  of  contracts.    And  it  they  had  intended  to  include 
Ogden      Q2ilj  such  as  instalment  and  suspension  laws,  they  would 
Saunders.    ^^®  mentioned  them  specifically.     It  is  believed  that  the 
reasoning  of  the  Court  in  Sturges  v.  CrowntMhield^  is  con- 
clusive on  this  head  *     This  reasoning  receives  confirma- 
tion from  the  historical  fact,  that  in  the  original  draughts  of 
the  proposed  constitution,  this  prohibition  of  laws  impairing 
the  obligation  of  contracts  was  not  included,  although  the 
other  prohibitions  were  contained  both  in  Mr.  C.  Pinck- 
iiey's  draught,  and  in  that  of  the  Con^mittee  of  Nine*     The 
prohibition  now  in  question  was  subsequently  added  in  the 
revised  draught,  which  shows,  atleast,  that  it  was  studiously 
inserted.^ 

Since,  then,  the  Convention  intended  to  prohibit  every 
possible  mode  in  which  the  obligation  of  contracts  might 
be  violated  by  State  legislation,  the  question  recurs,  are 
State  bankrupt  laws  within  the  prohibition  ?  The  clause 
must  be  construed  in  connexion  with  x>tber  parts  of  the 
c^onstitution,  and  must  be  considered  with  reference  to 
those  extrinsic  circumstances  in  the  then  condition  of  the 
country  which  affect  the  question.  One  of  the  great  objects 
of  the  constitution  was  to  restore  violated  faith,  and  to  raise 
the  country ^rom  that  state  of  distress  and  degradation  into 
which  it  had  been  plunged  by  the  want  of  a  regular  admi- 
nistration of  justice  in  the  relation  of  debtor  and  creditor. 
The  motives  for  giving  ^e  power  of  establishing  bankrupt 
laws  to  Congress  are  explained  in  the  cotemporaneous  ex- 
positions of  the  constitution.'  Had  not  this  power  been 
grantied  to  the  Union,  it  might  have  been  argued  with  more 
show  of  reason,  that  the  States  were  not  meant  to  be  pro- 
hibited from  exercising  the  power  so  as  to  impair  the  obliga- 
tion of  contracts.  In  enumerating  the  prohibitions  to^the 
States,  each  particular  class  of  laws  was  not  specified,  for 
the  reasons  before  mentioned.  The  plan  of  the  Iramers  of 
the  constitution  excluded  this  prolixity  of  detail.    Even  in 

a  Jownu  Fed,  Cottventton,  79.  S27.  359. 
h  Ftde^iiU  No.  49^ 
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the  Federaliity  the  authors  have  only  commented  upon  such      i827. 
parts  as  were  silbjected  at  the  time  to  popular  discussion*  V^^v*^^ 
Their  observations  upon  the  present  subject  are  very  gene-     Ogdcn 
ral  and  concise ;  not,  as  has  been  supposed,  because  the   Saunderi. 
concession  by  the  States  was  not  so  extensive  as  we  now 
contend,  but  because  it  Was  almost  universally  regarded  an 
indispensably  necessaiy. 

It  is  said,  in  a  learned  judgment  delivered  from  a  tribunal 
entitled  to  great  respect,  that  all  contracts  are  to  be  con- 
strued and  executed  according  to  the  lex  loci  con/racfu^,  and 
the  obligation  of  the  contract  is  what  the  law  of  the  place 
makes  it.  Hence  it  is  inferred,  that  the  insolvent  laws  of 
the  State  in  which  any  contract  is  made,  form  a  part  of  the 
obligation  of  the  contract.* 

l%e  principle  may  be  admitted  without  conceding  the  in- 
ference. It  is  sought  to  be  illustrated  by  supposing  the  law 
incorporated  into  the  agreement  of  the  parties.  But  it  is 
only  to  suppose  the  clause  of  the  constitution  now  in  ques- 
tion to  be  also  inserted  in  their  agreement,  and  it  will  be 
seen  that  this  imaginary  reference  of  the  contracting  parties 
to  any  particular  law,  leaves  the  question  just  where  it 
found  it.  To  this  reasoning  may  be  opposed  the  authority 
of  another  learned  judge  of  the  same  State,  who,  though  he 
expresses  an  opinion  that  the  prohibition  ought  to  be  applied 
to  retrospective  laws  only,  repudiates  this  argument  **  For,^^ 
(says  he,)  ^*  if  parties  are  to  be  presumed  to  contract  with 
reference  to  existing  laws,  they  must  be  presumed  to  mean 
laws  made  in  pursuance  of  the  constitutionJ^^^  And  it  may 
be  added,  that  the  same  argument  would  apply  with  equal 
force  to  a  law  making  paper  money,  or  any  thing  else  but 
gold  apd  silver  coin,  a  tender  in  the  payment  of  debts.  But 
it  will  hardly  be  pretended,  that  the  existence  of  such  a  law 
at  the  time  and  place  where  the  debt  was  contracted, 
would  prevent  the  creditor  from  recovering  it  *  i  specie. 

It  may,  indeed,  be  admitted,  that  there  is  a  difficulty  in 
distinguishing  between  the  obligation  of  a  contract,  and  the 
remedy  given  by  the  law  to  enforce  it.    It  may  be  admitted. 

a  Mathsr  v.  Bush,  IB  Jqhns.  IUp>  i5S.  £49.  Per  Spencer,  Ch.  J 
^  Per  Kent,  Ch.  t  Johns*  Ch.  Rep.  870. 


220  CASES  IN  THE  SUPREME  COUKT 

1827.      ^^^  ^^  Stales  have  a  ri^t  to  niodify  the  remedy,  so  far  as 
V^^i»v«^   respects  their  own  Coarts ;  that  the  lex  fori  may  be  chained 
Ogden      in  many  ref^pects ;  that  the  process  for  the  collection  of  debts 
Saunderf.    ^^7  ^  altered  ;  still  it  does  not  follow,  that  a  law  taking 
away  all  remedy  whatever,  and,  in  effect,  abolishing  the 
debt,  woald  be  a  valid  act     Unless  such  an  act  l>e  a  law 
impairing  the  obligation  of  contracts,  it  is  difficult  to  con- 
ceive of  such  a  law.    Wherever  there  is  a  right,  thereimust 
be  a  remedy.'  The  remedy  may  be  modified,  but  it  may  not 
be  so  modified  as  to  impair  or  destroy  the  obligation.  A  dis* 
chaige  of  the  person  only,  upon  a  cessio  bonorum,  under  a 
State  insolvent  law,  may  not  impair  the  obligation  of  his 
contracts,  and  may  be  effectual  within  the  territory  of  the 
State,  and  in  the  State  Courts.     But  a  dischaige  of  the  per- 
son, and  the  future  acquisitions  of  property  of  the  debtor, 
under  a  State  bankrupt  law^  absolutely  extinguishes  the 
debt,  and  cannot,  therefore,  be  valid  in  any  place  where  the 
authority  of  the  constitution  of  the  United  States  extends. 
The  distinction  between  bankrupt  and  insolvent  laws  is  suf- 
ficiently clear  for  all  practical  purposes.     Both  in  Great 
Britaiti  and  on  the  European  continent,  the  banlgrupt  laws 
are  limited  to  merchants  and  traders,  and  the  dischaq;e  is 
absolute.    On  the  other  hand,  both  by  the  inlKiIvent  system 
of  England,  and  the  cessio  bonorum  of  the  countries  governed 
by  the  Roman  civil  law,  the  benefit  of  the  cession  i|i  extend- 
ed to  all  classes  of  persons ;  but  it  dischai^ges  the  person 
only,  leaving  the  subsequent  acquisitions  of  the  debtor  liable 
to  the  demands  of  his  creditors.*     The  cessto  bononan  does 
not,  therefore,  impair  the  obligation  of  the  contract.    It 
only  suspends  and  modifies  the  remedy.    ^^  Neither  a  civil 
nor  a  natural  obligation  (says  Ayliffe)  is  dissolved  by  a  ces^' 
sio  bonorum;  though  it  produces  a  good  exception  in  law^ 
and  suspends  the  force  of  an  obligation  for  a  time ;  the  ex- 
tinguishment of  an  ob)*gation  being  one  thing,  and  the  ces- 

a  S  BL  Comm.  23. 

b  Inst,  de  Act,  f .  40.  IHg,  1.  4.  De  ctssione  honormu  3  Pothie^, 
Pandtct.  Just  in  IVor.  Ord.  Dig.  174.  B.  4f.  Eneyclop.  Meth.  art. 
Jurisprudence,  Cession.  Code  durCommerce,  art.  568.  KenVs  Comw. 
to).  1.  o.  3»C.  16  Johns.  Hep.  344,  24&.  not*  (a)  (h.) 
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satioD  of  it  another ;  for,  whtin  an  oUigation  b  once  extinct,      1 337. 
it  never  revives  again.'''  N^^v^^ 

Supposing,  then,  that  the  prohibition  ought  to  be  con-  ^i^^ 
strued  as  extending  to  State  batikrupt  laws,  what  reason  is  Saunden. 
there  to  believe  that  the  Convention  meant  to  restrict  it  w 
laws  operating  upon  existing  contracts  only  ?  Tliey  had 
already  expressly  prohibited  retrospective  laws  in  criminal 
matters;  and  retrospective  laws, applicable  to  civil  cases, 
hardly  required  any  positive  and  express  prohibition.  .In 
every  system  of  jurisprudence  snch  laws  are  considered  as 
contrary  to  {he  first  principles  of  natural  justice ;  and  even 
in  those  countries  where  the  Courts  do  not  feel  themselves 
at  liberty  to  disobey  the  will  of  the  legislature  when  cieariy 
ei^pressed,  however  unreasonable  or  unjust,  they  will  not 
give  effect  to-  it  unless  it  is  thus  expressed.^  Had  retro- 
spective  laws,  affecting  vested  rights  acquired  under  con- 
tracts, been  alone  intended,  more  appropriate  and  restric- 
tive terms  would  have  been  used.  But,  thus  limited  in  its 
operation,  the  prohibition  would  have  been  wholly  ineffectual* 
The  prohibition  of  paper  money,  and  tender  laws,  was  cer- 
tainly m^nt  to  apply  to  prospective,  as  well  as  retrospec- 
tive acts.  To  prohibit  debts  from  beii^  compulsively  satis- 
fied with  any  thing  but  gold  and  silver  coin,  and  yet  to  per- 
mit the  States  to  make  laws,  for  discharging  debts  without 
payment  of  any  kind,  is  an  absurdity  of  which  the  Conven- 
tion cannot  be  suspected.  It  is  universally  admitted,  that 
the  prohibition  covers  instalment  and  suspension  laws. 
These  confessedly  involve  all  the  mischiefs  meant  to  be  cor- 
rected ;  and  yet  we  are  told  the  States  may  pass  them  ad 
libitum^  provided  they  only  make  them  prospective  in  their 
operation.  The  history  of  the  times  will  show  that  many 
of  (be  laws  Which  the  Convention  must  have  had  in  their 
eye,  were  prospective,  either  in  effect,  or  in  express  terms.'' 

a  Aytiffe's  Civ.  Law,  1. 4.  tit.  1. 

h  BrucUm,  1.  4.  foL  Si^S  Dig.  50.  17.  75.  Code  NapoUofi,  art  £. 
Dash  V.  Van  Kleeck,  7  Johns.  Rep.  477.  500.  KenVs  Comm.  vol.  1  ■ 
part  3.  lect.  20. 

c  iSitote  Papers,  vol.  1.  p.  SS.  Mr.  Hammond's  correspondence 
with  Mr.  Jefferson. 
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1837,      Tl^  probibitioo  is  associated  in  the  same  clause  with  other 

\^^>r^  prohibitions,  all  intended  to  promote  the  tame  objecti  tfial 

^gd«n      of  securing  the  observance  of  i^ood  faith  in  matters  of  con- 

Saunderi.    tract.     *^  No  Slate  shall  make  any  thing  but  gold  and  silver 

coin  a  tender  in  the  payment  of  dthts^^^  or  ^^  pass  any  law 

impairing  the  obligation  of  contracUj^^    What  dthts  ?    AU 

debts,  both  those  contracted  before  and  after  the  passage  of 

the  tender  law.    What  contracts  ?  AU  contracts,  both  those 

made  before,  and  those  made  after  the  impairing  law. 

What  is  this  **  obligatUm  of  contracts,''  which  is  prohibi- 
ted from  being  impaired  by  any  act  of  State  l^sfation  ? 
We  answer,  it  is  the  civil  obligation,  the  binding  efficacy, 
the  coercive  power,  the  legal  duty  of  performing  the  con- 
tract. The  constitution  meant  to  preserve  tlie  inviolability 
of  contracts,  as  secured  by  those  eternal  principles  of  equiQr 
and  justice  which  run  throughout  ever)  civilized  code,  which 
form  a  part  of  the  law  of  nature  and  nations,  and  by  which 
human  society,  in  all  countries  and  all  ages,  has  been  regula- 
ted and  upheld.  It  is  said  that  the  obligation  of  contracts  is 
derived  from  the  municipal  law  alone :  Obligatio  est  juris 
vinculum^  quo  necessitate  astringimur  alicvjus  rai  sohendm 
secundum  nostrwcivHatis  jure."^  This  is  what  we  deny.  It 
springs  from  a  higher  source :  from  those  great  principles  of 
universal  law,  \ihich  are  binding  on  societies  of  men  as  well 
as  on  individuals.  The  writers  on  natural  law  are  full  of 
this  subiect.*    And  the  Court  itself  has  given  a  practical 

a  Just.  Inst.  1.  5.  tit.  14. 

h  Grotius,  {De  J,  B  de  P.)  **  On  this  subject  we  are  supplied 
with  noble  arguments  from  the  divine  oracles,  whicli  inform  us  that 
God  himself,  who  can  be  limited  by  tio  established  rules  of  law, 
would  act  contrary  to  his  own  nature,  if  he  did  not  perform  his  pro- 
mises. From  whebce  it  follows,  that  the  obligation  to  perform  pro* 
mises,  springs  from  the  nature  of  that  unchangeable  justice,  which  is 
an  attribute  of  God,  and  common  to  all  who  bear  his  image  in  the 
use  of  reason.'*  (B.  ^  ch.  11.  s.  1  )  **  It  is  a  most  sacred  command 
of  nature,  and  guides  the  whole  order  of  human  life,  that  CTery  man 
fulfil  bis  contracts.'*  (B.  S.  ch.  4.  s.  £.) 

BurlamaqyL  V  It  is  as  ridiculous  to  assert  U^at  before  the  establish- 
nient  of  civil  laws  and  society,  there  was  no  rule  of  justice  to  which 
mankind  were  subject,  as  to  pretend  that  truth  and  rectitude  depend 
on  the  will  of  men,  and  not  on  the  nature  of  things."  (Vol.  f.  p.  19S.) 

FtfMe/,  Jhoi^  d^  Qenf.    '« It  is  9bown  by  the  law  of  nature,  tlist 
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exporitioii  to  the  claase,  which  cannot  be  reconciled  to  the  f  8^7, 
soppositioD,  that  the  obligation  of  contracts  depends  alone  v^^v^^i/ 
on  the  municipal  laws  of  the  States.  In  the  case  of  Green  ^'S^^^ 
▼•  Biddle^*  it  was  determined,  that  certain  acts  of  Kentucky  .  Saunders, 
were  repugnant  to  the  constitution  of  the  United  States,  as 
impairing  the  obligation  of  the  compact  of  1 789,  between 
the  States  of  Virginia  and  Kentucky,  respecting  the  titles  to 
land  in  the  latter  State.  Here  the  contract  was  a  treaty  be* 
tween  two  sovereign  States  of  the  Union.  Whence  was  its 
obligation  derived  but  from  the  law  of  nature  and  nations? 
When  It  is  contended  that  the  obligation  of  contracts  de* 
pends  upon  universal  law,  it  is  not  meant  to  assert  that  the 
State  legislatures  may  not  change  their  present  municipal 
codes.  But  it  is  denied  that  they  may  change  them  so  as  to 
affect  that  *^  great  prmcipU  which  the  Convention  intended 
to  establish  thai  contracts  shoutd  be  inviolabie.^^  Many 
perplexing  cases  may  be  imagined,  where  it  would  be  diffi« 
cult  to  ascertain  tlie  precise  extent  of  the  constitutional  li- 
mitation upon  the  power  of  the  States.  In  a  new  system  of 
government,  so  complicated  as  ours,  it  will  not  be  easy,  nor 
is  it  necessary,  to  adjust  by  anticipation  the  precise  limits  of 
its  conflicting  authorities.  '*  Moral  lines  are  strong  and 
broad,''  and  it  is  not  possible  to  mark  them  with  mathema- 

he  who  has  made  a  promise  to  any  one,  bat  conferred  on  him  a  true 
right  to  require  the  thing  promised ;  and  that,  consequently,  not  to 
keep  a  perfect  promise,  is  to  violate  the  right  of  another,  and  is  as 
manifest  an  injuscice  as  tliat  of  depriving  a  person  of  his  property. 
There  would  be  no  more  security,  no  longer  any  commerce  between  - 
mankind,  did  they  not  believe  themselves  obliged  to  preseive  their 
faith  and  to  keep  then  word.  This  ob]i]E;ation  is  then  as  necessary,  as 
natural,  and  indubitable,  between  the  nations  that  live  togethei  in  a 
state  of  nature,  and  acknowledge  no  superior  on  earth,  to  maintain 
order  and  peace  in  their  society."  (B.  2.  ch.  IS.  s.  lOS.) 

PothuTf  4e$  ObtigationM.  **  Natwal  law  is  the  cause,  mediately  at 
least*  of  all  obligations ;  for  if  contracts,  torts,  and  quasi  torts,  pro- 
duce obligations,  it  is  because  the  natural  law  ordains  that  every  one 
should  perform  his  promises,  and  repair  the  wrongs  ho  has  commit 
ted."    (Pt.  1.  ch.  I.) 

a  Z  Wheat.  Utp.  1. 

h  Stnrpe5  v.  Cr^wninshieid,  4  WIttat*  Eep,  ftOt). 
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1897.  ^^^  DrecisioQ^  What  we  iDsiflt  opoD  is,'  that  the  prohibitiou 
^^v^^  wai  detigned^to  guarantee  to  the  people  of  the  whole  Udiod, 
T.  of  each  State,  and  to  foreigners,  the  inviolability^  of  contracts, 
Saunders,  the  impartial  administration  of  civil  justice,  the  observance 
of  good  (kith,  that  ligament  of  the  social  union,  so  as  to  enforce 
the  execution  of  agreements  in  some  effectual  mode*  The 
prohibition  is  universal.  All  manner  of  contracts  are  inclu- 
ded  in  it,  and  their  obligation  is  forbidden  from  beii^  im- 
paired by  -any  legislative  act  whatsoever.  ^^  No  State  shall 
pass  ofuf  law  impairing  the  obligation  of  contracts."  It  is 
not  merely  any  law  impairing  a  particular  contract,  but  it  is 
any  law  impairing  the  obligaUanj  or  binding  efficacy  of  con* 
tracts  in  g^eral.  It  is  any  such  law,  general  or  special, 
applicable  to  a  specific  contract,  or  to  all  contracts,  or  to  a 
particular  class  of  contracts ;  to  contracts  made  between  ci- 
tizens of  the  same  State,  or  with  citizens  of  difiejren  t  States^ 
or  aliens ;  between  the  State  and  individuals  or  corporations, 
and  between  the  States  themselves ;  whether  the  contract 
was  in  existence  when  the  constitution  was  adopted,  or  sub- 
sequently made ;  and  (as  we  contend)  whether  the  hiw  was 
made  subsequent  to  the  contract,  or  the  contract  to*the  law. 
It  has,  indeed,  been  attempted  to  carve  out  of  the  univer- 
sality of  the  prohibition,  an  implied  exception  of  such  laws 
as  were  in  existence  when  the  constitution  was  formed,  or 
which  the  States  bad  been  accustomed  to  pass  in  the  ordi- 
nary course  of  their  domestic  legislation.  But  nothing  can 
be  more  arbitrary  than  this  distinction.  It  is  said,  that  insol- 
vent laws  were  in  existence  when  the  constitution  was  form- 
ed and  adopted,  and  had  existed  from  very  early  colonial 
times.  So  were  paper  money  and  tender  laws,  i^istalment 
and  suspension  laws.  Yet  these  are  confessedly  meant  to  be 
prohibited ;  and  whenever  such  laws  have  been  inadvert- 
ently or  designedly  passed  by  any  State  since  the  adoption 
of  the  constitution,  no  care  has  heen  taken  to  make  fbem 
prospective  only  in  their  o^>ration.  If  it  be  said  that  paper 
tnoney  and  tender  laws  are  txprttsly  prohibited,  the  answer 
is,  that  the  extend  of  the  prohibition  does  not  depend  upon 
the  particular  kind  of  law  being  specified ;  hut  that,  if  it  is 
once  ascertained  th^t  any  law  (alls  within  the  general  prohi- 
Utbn,  its  being  Imiited  to  future  cases  only  will  not  rescue 
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It  from  the  grasp  of  that  prohibition.  The  general  l^isla-  1827. 
tive  power  of  the  States  over  contracts  is  left  untouched  by  v^^^v^m/ 
the  clause  in  question.  The  States  may  still  provide  what  ^gden 
shall,  and  what  shall  not,  be  the  lawful  subject  of  contracts;  Saunders 
in  what  form  they  shall  be^nade,  ahd  whether  in  writing,  un- 
der seal,  or  by  parol ;  and  by  what  solemnities  they  shall  be 
attested ;  who  may  contract,  and  who  are  disiabled  from  con- 
tracting ;  what  contracts  are  forbidden  by  the  policy  of  the 
State,  either  as  respects  its  internal  commerce,  its  police,  its 
health,  its  finances,  its  morals.  In  short,  the  dominion  of  the 
States  over  the  entire  field  of  civil  legislation  is  complete, 
except  so  far  as  it  has  been  surrendered,  expressly,  or  by 
fair  implication,  to  the  national  government,  or  as  its  exer* 
cise  is  expressly  prohibited  to  the  States.  But  still  the 
question  recurs,  how  far  has  it  been  surrendered,  and  how  far 
lias  its  exercise  been  thus  prohibited  ?  The  States  may  enact 
laws  forbidding  certain  kinds  of  contracts  from  being  made : 
or  any  contract  being  made  by  certain  individuals ;  or  requi 
ring  them  to  be  made  in  certain  prescribed  forms,  and  at  • 
tested  with  certain  solemnities,  and  proved  by  certain  species 
of  testimony.  Contracts  made  contrary  to  these  regulations 
maybe  void  in  their  inception,  and  never  have  a  legal  ob- 
ligation ;  or  those  which  are  permitted  to  be  made,  may  be 
discharged  by  performance,  by  payment,  or  by  prescription 
and  the  presumption  arising  from  the  lapse  of  time  as  a  rule 
of  evidence.  The  States  may  make  any  and  all  regulations 
respecting  contracts,  provided  they  do  not  include  among 
these  regulations  a  provision  that  lawful  contracts  shall  have 
no  obligation.  The  constitution  makes  the  binding  obliga- 
tion an  inseparable  incident  to  the  contract.  Without  doubt, 
the  supreme  power  of  the  nation  may  make  Taw*;  impairing 
the  obligation  of  contracts.  Congress,  n^^^*^  being  prohi- 
liited  in  the  constitution,  may  make,  laws  bavii.g  that  effect, 
wherever  it  is  a  necessary  consequence  of  the  exercise  of  any 
legislative  power  given, by  the  constitution.  Thus,  the  war- 
leaking  power  necessarily  involves  in  its  exercise  the  disso- 
lution of  contracts  of  affreightment,  and  charter  party,  of  in- 
surance, and  partnership,  and  other  conventions  connected 
with  a  commercial  intercourse  with  the  public  enemy.  But 
fhe  radical  vice  of  t^t:  opposite  argument  consists  in  assu- 
VouXII.  26 
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1827.      (^'"V  ^^^^  ^^^  Stales  are  supreme  iu  respect  to  this  matter^ 

^^^^>/^^  They  liave  part(Bd  with  the  poi^ver  of  making  all  laws  im- 

Ugden     pairing  the  obligation  of  contracts,  and  Ihej  liave  given  the 

Saunders,  power  to  Congress,  so  far  as  it  is  involved  in  the  enactment 

of  bankrupt  laws,  or  of  anjr  other  law  which  Congress  has 

authority  to  make. 

As  to  what  may  be  said  in  respect  to  the  consequences  of 
the  decision  the  Court  is  called  upon  to  pronounce,  they 
have  been  very  much  exaggerated  in  all  the  discussions  which 
have  taken  place  on  this  subject.  Few  of  the  States  have 
ever  had  bankrupt  lawR.  Most  of  them  have  confined  their 
regulations  to  a  discharge  of  the  person  only.  Others  have 
already  modiD^d  their  insolvent  laws,  and  conformed  them 
to  the  recent  •  ccisions  of  this  Court.  There  is  a  general 
disposition  to  ucquiesce  in  those  decisions.  The  person  of 
the  debtor  is  every  where  free.  The  statute  of  limitations  is 
fast  obliterating  stale  demands  :  and  it  is  consolatory  to  be- 
lieve, tliat  although  the  perseverance  of  this  high  tribunal,  in 
its  former  resolutions,  might  be  attended  with  some  tempo- 
rary and  partial  evils,  they  would  soon  find  their  appropriate 
remedy  in  the  exertion  of  the  constitutional  power  of  Con- 
gress. Whatever  diHiculties  may  attend  the  question,  relating 
to  a  uniform  code  of  bankrupt  laws,  they  must  ultimately  be 
overcome  by  the  legislative  wisdom  of  the  country.  The 
establishment  of  such  a  code  is  imperiously  demanded  by 
our  peculiar  situation  as  a  confederacy  of  numerous  States, 
closely  connected  by  an  active  commerci»l  intercourse,  with 
various  partial  and  conflicting  regulations  co  icerning  the  re* 
iation  of  debtor  and  creditor ;  by  the  policy  of  reciprocating 
the  laws  of  foreign  countries  upon  the  same  subject ;  and  by 
the  general  interests  of  commerce,  interwoven  as  they  are 
with  our  grandeur  and  power  as  a  nation,  and  with  all  the 
sources  of  public  and  private  prosperity. 

The  AUomty  General^  Mr.  E.  Liungstwi,  Mr.  Clajf^  Mr.  D 
li.  OgJan,  Mr.  Jonts^  Mr.  Sampson^  and  Mr.  Haines^  argued. 
contra,  (1 .)  that  the  power  of  establishing  >'  uniform  laws  on 
ttie  subject  of  bankruptcies  throughout  the  United  States,''  as 
given  to  Congress  in  the  constitution,  was  not  exclusive  of 
the  iJtatfs  over  the  same  Mibjcct.   (2.)  That  the  laws  of  the 
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State  of  New- York,  now  in  question,  were  not  laws  '*  na-      1837* 

pairing  the  obligation  of  contracts,^^  in  the  ;>ensc.  of  the  con-  s^^v^w/ 

ititution.  ^«^**" 

▼. 

S^UDdCTS. 

[The  Editor  regrets  that,  from  the  number  of  counsel  who 
aiiB;aed  on  this  side  of  the  question,  and  the  gre^t  varictj  of 
topics  insisted  on  by  them,  he  has  been  obliged  to  condense 
the  whole  argument  into  the  following  summary,  which  he 
hopes  will  be  found  to  contain  the  substance  of  their  reason- 
ing, although  it  does  not  distinctly  assign  to  each  his  appro- 
priate portion  of  the  argument,  and  is  far  from  doing  justice 
to  the  learning,  eloquence,  and  abilitv,  with  which  the  sub« 
ject  was  discussed. j 

1.  It  was  stated  to.be  the  settled  docti-ine  of  this  Court, 
that  any  State  of  the  Union  has  a  right  to  pass  a  bankrupt 
law,  provided  such  law  does  not  impair  the  obligation  of 
contracts,  and  provided  there  be  no  act  of  Congress  in  force 
to  establish  a  unifonn  system  of  bankruptcy  conflicting  wit}i 
such  law.  Although  some  of  the  powers  of  Congress  arc 
exclusive,  from  their  nature,  without  any  express  prohibi- 
tion of  the  exercise  of  the  same  powers  by  the  States,  the 
power  of  establishing  bankrupt  laws  is  not  of  this  descrip- 
tion.'' The  Court  had  determined  that  the  right  of  the  se- 
veral States  to  pass  bankrupt  laws  is  not  extinguished  by  the 
enactment  of  a  uniform  bankrupt  law  throughout  the  Union  by 
Congress,  but  only  suspended  so  far  as  the  two  laws  conflict.^, 
One  of  the  laws  of  New- York,  now  in  question,  was  origi 
nally  passed  on  the  21st  of  March,  1788,  was  re-enacted  in 
1801,  among  the  revised  laws  of  that  year,  arfJxontinued  in 
force  until  long  after  the  discharge  of  the  plaintiflf  in  erroi 
was  obtained.  And  although  a  uniform  bankrupt  law  of 
Congress  was  in  force  during  a  part  of  this  period,  it  was 
repealed  before  the  discharge ;  and,  consequently,  supposing 
the  State  insolvent  law  diJ  conflict  in  any  respect  with  the 
bankrupt  law  of  Congress,  it  was  only,  so  far,  suspended  in  its 
operation,  and  upon  the  repeal  of  the  law  of  Congress,  was 
revived  in  all  its  eflects.    The  other  act,  that  of  1813»  wac 

Stiircssv.Crowniniihi*ld.4^fffe.*e;?.  lOt*  '»  (h'd^ 
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1827*      passed  after  the  repeal  of  the  bankrupt  law  of  (Congress  ox 
w>^v^^/  1800. 

Ogden  Qy^  supposiug  this  to  be  an  open  question,  in  order  to 
Saunders,  determine  it,  it  was  said  to  be  necessary  to  look,  not  merelj 
at  the  great  federal  objects  for  which  the  constitution  was 
ordained,  but  to  the  antecedent  condition  of  the  parties  to 
the  compact.  They  were  sovereign  States,  witfi  all  the 
powers  of  municipal  government,  which  tl^ey  had  long  ex- 
ercised ;  and  with  regard  to  this  particular  power  of  passing 
insolvent  and  bankrupt  laws,  they  had  been  in  the  actual  ex- 
ercise of  it  for  many  years  before  the  adoption  of  the  consti* 
lution,  and  even  from  the  earliest  colonial  times.  The  Eng- 
lish bankrupt  laws,  and  the  temporary  acts  which  were  oc- 
casionally passed  by  the  British  Parliament  for  the  relief  of 
insolvent  debtors,  were  not  extended  to  the  colonies.  The 
several  States  had  insolvent  laws  in  force  at  the  adoption  of 
the  constitution,  and  they  continued,  after  the  adoption,  to 
alter,  revise,  and  re-enact  those  laws,  manifestly  uncon- 
scious that  they  had-  parted  with  this  power.  This  was,  in- 
deed, BO  proof  that  they  had  not  parted  with  it,  if  there  was 
any  other  party  having  at  once  a  right  and  an  interest  to 
make  the  objection.  But  die  people  of  the  Union,  repre- 
sented in  Congress,  so  far  from  contesting  the  power  of  the 
States  over  this  matter,  had  never  exercised  the  power  of 
making  bankrupt  laws^  except  in  a  single  instance,  and  then 
with  an  express  saving  of  the  State  insolvent  laws.*  So, 
the  people  of  the  several  States,  represented  in  their  respec- 
tive local  legislatures,  had  all  exercised  this  power.  Here, 
then,  was  a  significant  declaration  of  the  people  that  thej 
had  not  parted  with  this  power  in  their  State  capacities ; 
and  that  the  grant  of  a  similar  authority,  in  their  new  ca- 
pacity of  a  federal  union,  did  not,  by  the  mere  grant  of  it, 
exclude  the  exercise  of  it  by  them  in  their  State  capacities, 
at  least  until  superseded  by  a  general  and  permanent  law  of 
Congress.  Cotemporaneous  construction  had  always  been 
considered  as  of  great  weight  in  matters  of  constitutional 
law ;  and  in  the  question  relating  to  the  power  of  Congress 

n  Bankr,  Taho  of  1800,  ch.  178.  s,  6] 
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to  establish  tucb  corporations  as  the  Bank  of  the  United      1837. 
States,  was  considered  as  decisive.     There  are  onl)  three   .^^^^^^^ 
cases  in    which  the  States  are    eicluded  from   the   ex*      ^^A^^ 
ercise   of  any    power   antecedentljr    possessed    bj   them   Saunders. 
(l«)   When  a  power  is  granted  to  Congress^  in  exclusive 
tdnns.      (2.)   When  the   States  are   expressly  prohibited 
firom  exercising  it  in  a  specific  form.     (3.)  When  a  power  is 
granted  to  Congress,  the  cotemporaneous  exercise  of  which 
by  the  States  would  be  incompatible    It  was  not  assert- 
ed-on  the  other  side,  that  the  power  now  in  queiition 
falls  under  cither  of  the  two  first  heads ;  nor  could  it,  bj 
any  fair  course  of  reasoning,  be  shown  to  fall  under  the 
third  head,  of  being  an  incompatible  power,  except  when  the 
incompatibility  arises  from  its  actual  exercise  by  Congress* 
The  grant  of  the  power  of  establishing  *^  a  uniform  rule  of 
naturalization,^'  and  ^^  uniform  laws  on  the  subject  of  bank- 
ruptcies,'' being  contained  in  the  same  clause,  and  express- 
ed in  similar  terms,  had  justly  been  considered  as  subject 
to  the  same  interpretation.     Before  the  adoption  of  the 
constitution,  the  States  had  various  incongruous  rules  of  na* 
turalization,  and  laws  on  the  subject  of  bankruptcies,  some 
3f  which  discharged  the  person  only  of  the  debtor,  and  othere 
bis  future  acquisitions  of  property.     Then  came  this  provi- 
sion of  the  constitution,  which  manifestly^looks  to  the  ante- 
cedent condition  of  things  existing  in  the  several  States. 
The  word  uniform  was  significantly  used  as  appli^ikble  to 
that  condition  of  things.     In  any  other  view,  the  expression 
has  no  peculiar  meaning,  and  does  not  qualify  the  general 
grant  of  power ;  for  all  the  laws  of  Congress,  on  general 
subjects,  are  necessarily  ^^  uniform  throughout  the  United 
States."    The  censure  of  the  State  regulations,  implied  in 
the  terms  in  which  the  power  to  correct  them  is  given  to 
Congress,  was  pointed  against  their  want  of  uniformity.  l*he 
policy  and  neoessity  both  of  bankrupt  and  naturalization 
laws,  was  clearly  recognised.     The  sole  object  of  granting 
to  Congress  any  power  over  these  subjects,  was  to  secure 
that  uniformity  which  the  conflicting  regulations  of  the  dif- 
ferent States  couldDot  attain.     But  the  terms  in  which  the 
grant  is  conceived  were  not  mandatory.    Congress  was  left 
free  to  exercise  \U  or  not,  at  its  discretion  ;  and  the  onl 
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1897.      consequence  of  an  actual  exerrjse  of  tlie  power  by  Con- 
v^^  ^^  gross,  was  to  supersede,  during  such  exercine,  the  State 

^^^^"  laws,  so  far  as  thej  conflict  niili  the  laws  of  Congress.* 
Saunders.  2.  The  clause  reiied  upon  as  virtuail}  abohshing  this  power^ 
is  found  in  a  subbequent  and  remote  section  of  the  constitu- 
tion, wherein,  after  an  enumeration  of  certain  (specified  laws 
which  the  States  may  not  pass,  it  is  added,  ''  nor  any  law  im« 
pairing  the  obligation  of  contracts.''  From  this  it  was  in- 
ferred,  that  the  States  cannot  pass  bankrupt  laws,  althou^ 
the  power  is  not  exclusive  in  Congress.  The  States  may 
pass  banknipt  laws,  it  had  been  said,  provided  they  do  not 
impair  the  obligation  of  contracts.  But  all  bankrupt  laws 
do  impair  the  obligation  of  contracts  ;  t.  e.  they  dischaige 
the  debtor  from  his  debts  without  payment ;  and,  therefore, 
the  States  cannot  pas9  them,  even  when  the  power  is  not  ac- 
tually exercised  by  Congress.  It  had.  however,  been  con- 
ceded, that  they  may  pass  insolvent  laws  which  discharge 
the  person  only,  becatisc  these  do  not  impair  the  ohligation, 
but  only  affect  the  remedy.  It  haJ  been  said  they  affect  the 
remedy  only,  because  they  still  leave  the  obligation  entire  to 
be  enforced  against  the  future  property  of  the  debtor.  But 
suppose  the  State  law  should  deny  the  creditor  any  power 
of  coercion  whatever,  whether  against  the  body  or  the  estate 
of  the  debtor,  it  would  still  act  upon  the  remedy  only,  and 
yet  would  strip  the  contract  of  all  its  binding  efficacy,  ex- 
cept merely  that  moral  obligation,  tliat  scintilla  jurit^  which, 
though  it  might  form  a  sufficient  consideration  for  a  new  pro- 
mise, was  in  itself  no  ground  of  action.  As  the  obligation 
of  the  contract  does  not  depend  upon  municipal  law,  the 
withdrawal  of  all  the  means  of  coercion  which  that  law 

a  **  It  may  be  exercised  or  dediaed  as  the  fvisdom  of  that  body 
shall  decide,  if,  in  the  opinion  of  Congress,  iiniforiii  laws  on  the 
subject  of  bankruptcies  ought  not  to  b^  pstablished,  it  does  not  follow 
that  partial  laws  may  not  exist<  or  that  State  lei^islaiiou  on  the  subject 
must  cease.  It  is  not  the  inere  existence  of  the  ponder,  but  its  exer- 
cise, which  is  incompatible  with  the  exercise  of  the  same  power  by 
the  Stares.  It  is  not  the  right  to  establish  these  unifoim  laws,  but 
their  actual  establishment,  which  is  inconsistent  with  the  partial  acts.'* 
-^Sturees  v.  Crowoin^hield,  4  WheaLJtttp.  196. 
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gives,  cannot  impair  the  obligation,  since  it  only  takes  away      1827. 
the  remedy.     Thus  according  to  tlii?*  distinction  between  v^^^r^^ 
the  right  and  the  remedy^  creditors  are  left  completely  at  the      ^^  ^^ 
mercy  of  State  lei{is<lalion,  notwithhtaiidiug  the  boasted  ef-    Saunders, 
ficacy  of  this  ronstitiitioual  prohibition. 

But  (it  was  a?iked)  what  is  the  true  import  of  this  clause, 
forbidding  the  States  rn)ni  passing  ^^  any  law  impairing  the 
obligation  of  contracts?^'  A  contract  is  not  merely  that 
which  the  parties  eipressly  stipulate.  It  is  that  also  which 
the-existing  laws  of  the  countr)  ^here  the  contract  is  made 
annex  as  conditions  to  it  at  the  time  when  it  is  formed.  It 
bad  been  admitted,  that  a  State  might  prohibit  contracts  al- 
together.  If  so,  it  may  permit  them,  sub  mbdo^  with  such 
conditions  as  it  thinks  tit  to  annex ;  and  the  parties  who  make 
a  contract  in  that  State,  make  it  subject  to  the  conditions. 
These  conditions  enter  into  the  contract,  and  form  a  part  of 
it  as  completely  as  if  they  had  been  expressly  stipulated  by 
the  parties  themselves.  These  conditions  are  sometimes 
beneficial  to  one  party,  sometimes  to  the  other:  sometimes 
they  add  to  the  contract,  sometimes  they  diminish  it.  But 
in  every  instance  they  rt^ceive  the  tacit  assent  of  the  parties, 
and  are  not  considered  as  impairing  the  obligation  of  the 
contract.  A.  gives  B;  a  bond  for  1000  dollars,  payable  on 
demand.  There  is  no  stipulation  for  interest.  But  the  law 
annexes  the  tacit  condition  that  the  obligee  shall  receive  in- 
terest, and  that  at  a  certain  fixed  rate.  So  in  the  contract 
of  exchange,  the  draper  of  a  bill  does  not  stipulate  to  pay 
it  if  the  drawee  refuses.  In  the  same  manner,  the  liability  of 
the  endorser  to  the  holder  is  implied  by  the  law,  and  cannot 
be  collected  from  the  bill  itself.  Still  less,  is  his  right  to  be 
discharged  for  want  of  due  notice  of  the  dishonour  of  the  bill 
to  be  found  in  the  written  co]itrac:t.  Bui  the  law  implies 
it,  and,  therefore,  it  might  be  said  to  impair  the  obligation 
of  the  actual  contract  between  the  parties,  which  con- 
tained no  such  condition.  How  did  it  happen  that  this 
was  not  considered  a  violation  of  the  constitution?  It 
could  only  be  because  the  law  of  the  place  has  annexed 
that  condition  to  the  contract,  and  made  it  as  much  a  part  of 
the  contract  as  if^the  parties  had  expressed  it.  The  same 
principle  applies  to  the  custom  of  adding  days  of  grace  to 
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1897.      ^^  specified  time  of  payment  in  bilk  and  notes,  which  are 
v^^-v^^  various  in  d.irt'rpiit  countries,  and  make  the  contract  of  the 

^f^«"  parties,  whatever  the  law  of  the  place  where  the  payment 
Saunders,  is  to  be  made,  sajs  shall  be  the  contract.^  So,  where  the 
law  of  the  place  gives  a  peculiar  remedy  to  the  creditor  on 
a  bill  or  note,  more  summary  and  strict  than  in  ordinary  ca- 
ses, the  party  shall  be  intended  to  have  renounced  the  bene- 
fit of  the  ordinary  law,  and  to  have  submitted  himself  to  the 
extraordinary  process  provided  for  the  particular  case/  And 
so  of  many  other  cases^  in  which  whatever  is  considered  as 
discharging  the  contract  by  the  law  of  the  place  where  it 
was  made,  or  with  a  view  to  which  it  is  made,  is  considered 
as  discharging  it  every  where  else,  in  whatever  jurisdiction 
the  creditor  may  attempt  to  enforce  it,  although  no  such 
condition  is  expressed  in  the  terms  of  the  contract  itself® 
This  proceeds,  not  upon  the  idea  that  the  foreign  law  can 
impair  the  obligation  of  the  contract,  or  the  foreign  Court 
refuse  to  execute  it,  but  that  they  will  give  the  same  effect 
to  it  which  is  given  by  the  law  and  the  Courts  of  the  coun- 
try where  it  is  made ;  they  will  regard  that  as  the  contract 
of  the  parties  which  the  lex  loci  declares  to  be  the  contract 
of  the  parties.^  So,  in  the  present  case,  the  contract  being 
made  in  a  State,  where  the  local  law,  existing  at  the  time, 
annexed  to  the  contract  the  condition  that,  in  certain  events, 
r^yond  the  control  of  the  contracting  parties,  the  contract 
should  be  discharged,  the  parties  contracting  in  the  place 
of  the  law,  and  with  a  knowledge  of  the  law,  are  presumed 
to  assent  to  it. 

But,  it  had  been  said,  that  if  the  local  law  be  a  part  of 
the  contract,  so  also  in  the  constitution.  This  might  be 
admitted,  without  in  any  manner  affecting  the  question. 
The  constitution  does  not  define  ^^  the  obligation  of  con- 
tracts."    It  does  not  say  that  the  express  stipulations  of  the 

a  Renner  v.  The  Bank  of  Columbia,  9  Wheat  Rep,  i>56. 

6  The  Bank  of  Columbia  v.  Oakley,  4  IVhtat  Rep,  235. 

c  iStr.  733.  Cookers  Bankrupt  Law,  314.  5  EkisVs  Rep.  124. 
3  Thrm  Rep,  609.     1  East^s  Rep  6.     1  DalL  188.  229. 

d  9  Ves  jun.  449.  1  Bl  Rep,  257.  2  Burr.  1077.  1  Bos,  if 
PidL  158.  16  Johns.  Rep,  233. 250.  Huherus  Prale)it,  torn.  2.  lib. 
\t\t,  3m  Jh  ConJUctu  Legun^  cited  in  note  to  3  Ho//.  370 
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partiei  alone  shall  form  the  contrack    The  contract  it      1827, 
formed  of  espresa  and  implied  consent,  of  convention,  and  Vi^^v*^^ 
of  law.    The  constitntion  contemplates  it  in  ita  legal  sense,     ^^^^ 
and  in  all  its  parts.     If^  then,  the  local  laws  iA  force  when  Savmderi' 
the  contract  is  made,  forma  part  of  the  contract,  this  is  the 
contract  which  the  constitution  says  shall  not  be  impaired. 
So  that  it  was  not  the  plaintiff  in  error  who  sought  to  impair 
the  obligation  of  his  contract.-  It  wasthe  creditor  who  would 
impair  the  obligation,  by  striking  out  of  the  contract  one  of 
the  conditions  annexed  to  it  by  the  law  of  the  place. 

Admitting,  then,  that  the  States  could  not  pass  bankrupt 
laws  which  shall  dischaiige  antecedent  contracts,  it  did  not 
follow  that  they  might  not  pass  bankrupt  laws  under  which 
debts  subsequently  contracted  might  be  discharged.  In  the 
latter  case,  the  law  annexes  conditions  to  the  express  con- 
tract of  the  parties,  to  which  it  implies  their  assent^  All 
the  different  restraints  on  State  legislation  which  are  asso- 
ciated in  the  same  prohibitory  clause,  were  intended  to  pre- 
vent certain  unjust,  oppressive,  and  impolitic  laws,  both  in 
civil  and  criminal  matters.  It  had  not  been  denied  on  the 
other  side,  that  the  prohibition  of  bills  of  attainder,  and  ex 
poit  facio  laws,  were  exclusively  aimed  at  acts  retrospec- 
tive, partial,  and  unjust  in  their  operation ;  and  it  would  not 
be  difficult  to  show,  that  none  of  the  other  prohibitions 
were  intended  to  affect  the  sovereign  power  of  the  States 
over  their  civil  and  criminal  codes,  wlien  exercised,  as  all 
legislative  power  ought  to  be  exercised,  by  general,  impar* 
tial,  and  prospective  regulations.  The  histor}  of  the  times, 
and  the  cotemporaneous  expositions  of  the  clause,  at  the 
formation  and  adoption  of  the  constitution,  together  with 
the  subsequent  judicial  interpretations  of  it  in  cases  which 
had  since  arisen,  all  concurred  to  prove,  that  the  evils  com* 
plained  of,  and  the  remedies  meant  to  be  applied  for  their 
correction,  exclusively  referred  to  legislative  acts  affecting 
vested  rights,  or  past  transactions.*    The  history  of  the  le- 


a  5  Monk.  ZAfe  of  WcuhhigUmt  75.  S5.  89,  259.  S  Ra$n$ay*M 
Ufiw.  Hist  46.  77.  t  Ramsay's  Hist,  of  South  Carolina,  440.  489. 
Joum.  Fed.  Conoention, 79.  i27.  d59.  VkfrnaJMates, 999.  9lhU, 
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1837.  gisiatioo  of  the  State  whose  acts  were  now  under  considera- 
V^^>r^b/  tioD,  would  afford  a  strong  illustration  of  this  topic  of  argu- 
Y.^"  ment.  A  system  of  insolrent  laws  had  eiisted  in  thatState, 
Saundtf s.  with  some  short  interruptions,  for  sixt}  years  past ;  and  sub* 
sequent  to  the  adoption  of  the  constitution,  such  laws  had 
repeatedly  passed  the  scrutiny  of  the  Council  of  Revisioui 
always  composed  of  able  statesmen  and  learned  jurists,  and, 
in  some  instances,  of  those  who  had  taken  an  active  part  in 
the  formation  of  the  constitntion,  without  even  a  suggestion 
that  these  acts  were  prohibited  by  the  clause  in  question** 
In  eveiy  instance  in  which  this  Court  had  hitherto  applied 
the  prohibition  to  a  State  law,  it  was  to  some  act  operating 
upon  antecedent  existing  contracts.  Such,  too,  was  the 
plain  and  obvious  meaning  of  the  words  of  the  prohibition. 
How  could  any  law  be  said  to  imjiair  the  obligation  of  a 
contract  not  in  existence  when  the  law  was  passed  ?  The 
obligation  must  first  be  contracted  before  it  can  be  impair- 
ed. Some  right  must  be  vested  under  a  contract,  before 
any  party  can  have  a  right  to  complain  of  a  law  impairing 
its  obligation.  The  party,  who  supposes  himself  to  be  in- 
jured^ cannot  complain  of  a  law  in  existence  when  his  con- 
tract was  made,  because  (as  had  been  shown)  the  law  form- 
ed A  part  of  that  contract,  and,  therefore,  could  not  impair 
its  obligation. 

It  was  asked,  what  is  the  contract,  and  what  the  obligation 
of  the  contract  ?  And  it  was  answered,  that  the  contract  was 
what  the  parties  understood  it  to  be,  and  the  y  -understood  it 
as  the  law  declares  it  to  be.  Whatever  is  expected  on 
one  side,  and  known  to  be  expected  on  the  other,  is  a  part 
or  condition  of  the  contract.^  The  obligation  of  the  contract 
is  not  the  contract  itself,  but  something  arising  out  of  it. 
The  moral  obligation  is  that  which  binds  the  conscience 
only.    The  Iega4  obligation  is  that  which  the  law  imposes. 

990.  1  Tuck,  hi  312  Appendix,  part  I.  Tht  Ftdertdut,  No.  44. 
t  Statt  Papers,  S5S.  Secret  ikbatts,  70.  5  HnlVt  Law  Joum,  606. 
.980.  »52.  6  HaWs  LawJoum.  474  5  Binrk>Rep.  86£  364.  IS  Ma$8. 
lief.  16.  8  Johns.  Rep,  74.  IQ  Johns.  Rep.  tSS.  7  Johns.  Ch. 
Rep.  876. 

a  16  Johns.  Rep.  £84.  note  (cr..< 
ft  Paley's  Mor.  Phil.  !>•.  106. 
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It  binds  the  contracting  party  to  do  that  which  the  law  sayK  ]  827. 
he  shall  do,  under  certain  contingencies  which  may  arise*  v-^^v^^^/ 
There  is  isothing  or  mere  human  institution  (and  it  is  with  \^^ 
this  that  the  constitution,  deals)  whic'  binis  to  the  perform-  Saunders, 
ance  of  any  contract^  except  the  laws  under  which  that  con* 
tract  is  made,  and  the  rt* roedies  provided  by  them  to  enforce 
its  execution.  The  insolvent  acts  form  a  part  of  those  laws, 
and  of  the  remedies  provided  to  enforce  the  contract*  The 
obligation  of  a  contract  may  be  impaired  by  interference  in 
favour  of  the  creditor,  as  well  as  in  favour  of  the  debtor.  But 
here  the  existing  remedies  secured  to  both  by  the  law  (which 
is  a  part  of  the  contract)  are  preserved  with  integrity,  and 
there  is  consequently  no  violation  of  the  constitutional  provi- 
sion,  which  was  intended  equally  to  protect  the  rights  of 
both  debtor  and  creditor*  Indeed,  the  proceedings  under 
some  of  these  laws  are  compulsory  against  the  debtor,  and 
force  him  to  make  a  surrender  and  assignment  of  his  pro< 
peny  for  the  benefit  of  his  creditors,  on  their  application* 
Bankrupt  and  insolvent  laws  have  existed,  in  various  forms, 
in  every  a^je  and  every  civilized  and  commercial  countr}*. 
as  one  of  the  means-  of  securing  a  fair  and  impartial  distribu- 
tion of  the  effects  of  insolvents  among  all  their  creditors,  or 
as  a  relief  which  society  has  found  it  necessary  to  extend  to 
the  honest  debtor,  who  has  become  unable  from  misfortune 
to  satisfy  the  demands  of  his  creditors*  I'he  States  have,, 
therefore,  the  same  right  to  pass  these  laws,  (supposing  the 
power  not  to  be  exclusively  vested  in  Congress,)  which  they 
have  to  pass  laws  of  limitation,  or  usury,  or  divorce,  or  any 
other  ordinary  regulation  respecting  contracts  All  these 
laws  might  be  said  to  have  the  etTect  of  impairing  the  obliga- 
tions of  contracts,  since  they  alter,  increase,  lessen,  or  dimi- 
nish what  would  otherwise  be  the  effect  of  the  agreement  of 
the  parties,  by  annexing,  conditions  other  and  different  from 
those  expressed  by  the  parties*  If  it  were  possible  to  sup- 
pose a  commercial  contract  made  independent  of  any  of 
of  those  regulations  which  the  municipal  code  of  every  civi* 
lized  country  prescribes,  it  would  be  stripped  of  ail  these 
conditions,  and  reduced  to  the  mere  naked  agreement  of  the 
parties,  without  any  means  of  enforcing  its  performance. 
But  the  municipal  law  pvcs  effect  to  the  actual  contract  of 
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1337       the  parties,  bj  implying  a  multitude  of  clauses  and  condi- 
\^^^/^^^  tions  not  expressed  by  them,  and  by  providing  adequate 
Ogden      means  to  enforce  it.     Every  municipal  code  contains  apro- 
Saunders.   vision  determining  at  what  age  a  person  shall  be  deemed 
cajiable  of  contracting,  and  the  period  of  majority  is  different 
under  different  systems  of  law.     This  is  a  positive  rule  of 
society^     In  a  state  of  nature,  there  is  no  definite  age  at 
which  an  individual  becomes  capable  of  contracting.     Is  not 
the  whole  of  this  subject  under  the  control  of  State  l^sla- 
tion ;  and  would  a  law,  extending  the  period  of  minority,  be 
said  to  be  a  law  impairing  the  obligation  of  contracts  ?  So, 
also,  the  power  of  contracting  which  is  permitted  to  a  mar- 
ried woman  is  tnore  or  less  limited  under  different  systems 
of  jurisprudence,  and  there  is  nothing  in  which  the  positive 
institutions  of  society  are  more  diversified.    And  the  con- 
tract of  marriage  itself  is  subject  to  be  dissolved  by  the  laws 
of  the  different  States  of  the  Union,  un^er  various  circum* 
stances  and  conditions.  The  policy  of  some  States  had  made 
absolute  divorces  extremely  difficult  to  be  obtained,  others 
had  granted  them  with  more  facility.     But  could  it  be  said 
that  these  lalws,  or  any  alteration  of  these  laws,  impaired  the 
obligation  of  the  contract  of  marriage  ?  Was  it  not  a  consti- 
tuent part  of  this  contract,  that  it  should  be  subject  to  be  dis- 
solved under  the  circumstances  and  according  to  the  condi- 
tions prescribed  in  the  laws  of  the  State  in  force  at  the  time 
when  the  m'\rriage  took  place?     In  most  of  the  States,  the 
policy  of  the  English  statute  of  frauds  and  registry  acts  had 
been  adopted,  and  certain  contracts  and  conveyances  were 
required  to  be  in  writing,  and  others  to  be  registered.    Might 
not  the  States  require  it  as  an  essential  condition  to  the  vali- 
dity of  all  contracts  and  all  conveyances,  that  they  should  be 
in. writing, and  should  be  registered;  and  could  this  condi- 
tion, annexed  by  the  law  to  the  contract  of  the  parties,  be 
said  to  impair  its  obligation  ?    In  short,  it  was  insisted  that 
the  argument  on  the  other  side,  when  pushed  to  its  legiti* 
mate  consequences,  would  go  to  restrain  State  legislation 
upon  almost  every  subject  of  property  and  internal  police, 
and  to  fasten  upon  the  States,  against  their  sovereign  will, 
immutable  codes  of  civil  jurisprudence,  the  inconvenience 
and  mischiefs  of  which  could  not  he  corrected  by  any  means 
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within  the  conetitntioiial  pow^rof  CoitgresB.  Od  inofit  of  the      1837. 
liubjects  orordi(iar)  civil  legislation,  Congress  had  no  power  >^^^>r^^ 
at  all;  and  on  this  particular  subject  of  tmnkruptcy,  there      ^S^^ 
was  little  hope  of  its  being  exercised.     So,  that  if  the  Court    Saunders* 
should  pronounce  the  State  bankrupt  codes  invahd,  and 
Congresi  should  refuse  to  supply  their  plate  b)  tlie  esta- 
blishment of  uniform  laws  throughout  the  Union,  the  comitrj 
would  present  the  extraordinary  spectacle  of  a  great  com* 
mercial  nation,  without  laws  on  the  subject  of  bankroptcj* 

Mr.  WtbsteTj  m  reply. 

l*he  question  arising  in  this  case  is  not  more  important:* 
nor  so  important  efien,  in  its  bearing  on  individual  cases  of 
private  right,  as  in  its  character  of  a  public  political  ques- 
tion. The  constitution  was  intended  to  accomplish  a  great 
political  object*  Its  design  was  not  so  much  te  prevent  in- 
justice or  injury  In  one  case,  or  in  successive  single  cashes,  as 
it  was  to  make  general  salutary  provisions,  which,  in  their 
operation,  should  give  security  to  all  contracts,  stability  to 
credit,  uniformity  among  all  the  States,  ii.  those  things  which 
materially  concerned  the  foreign  commerce  of  the  country, 
and  their  own  credit,  trade,  and  intercourse  among  them? 
selves.  The  real  question  is,  therefore,  a  much  broader 
one  than  has  been  argued.  It  is  this,  whether  the  constitu- 
tion has  not,  for  general  political  purposes,  ordained  that 
bankrupt  laws  shouM  be  established  only  by  national  autho- 
rity ?  We  contend  that  such  was  the  intention  of  the  con* 
stitution ;  an  intention,  as  we  think,  plainly  manifested  by  a 
consideration  of  its  several  provisions. 

The  act  of  New- York,  under  which  this  question  arises. 
provides,  that  a  debtor  may  be  discharged  from  all  his  debts, 
upon  assigning  his  property  to  trustees  for  the  use  of  his  cre- 
ditors. *  When  applied  to  the  discharge  of  debts,  contracted 
before  the  date  of  the  law,  this  Court  has  decided  that 
the  act  is  invalid.*  The  act  itself  makes  no  dis^tiaction  be- 
tween past  a*iJ  future  debts,  but  provides  for  the  discharge 
of  both  in  the  same  manner.    In  the  case,  then,  of  a  debt 

a  Sturgesv.  Crowninshield.  4  ffh€€t  JUp.  iZ^. 
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1837*  already  existing,  it  is  admitted,  that  the  act  does  impair  tbe 
V^'^r^  obligation  of  contracts.  We  wish  the  full  extent  of  this  de- 
^  ^"  cision  to  be  well  coiii^idered.  It  is  not,  merely,  that  the  le- 
Saunders.  gisUture  of  the  State  cannot  interfere,  b}  law,  in  the  parti- 
cular case  of  A.  or  B.,  to  injure  or  impair  rights  which  have 
become  vested  under  contracts ;  but  it  is,  that  thej  have  no 
power,  by  general  law,  to  regulate  the  manner  in  which  all 
debtors  may  be  discharged  from  subHisung  contracts;  in 
other  words,  they  cannot  pass  general  bankrupt  laws,  to  be 
applied  in  presenii.  Now,  it  is  not  contended  that  such 
laws  are  unjust,  and  ought  not  to  be  passed  by  any  legisla- 
ture. It  is  not  said  they  are  unwise  or  impolitic.  On  the 
contrary,  we  know  the  general  experience  is,  that  when 
bankrupt  laws  are  estabhshed,  they  make  no  distinction  be* 
tween  present  and  future  debts.  While*  all  agree  that  spe* 
cial  acts,  made  for  individual  ca^es,  are  unjust,  all  admit  that 
a  general  law,  made  foRrall  cases,  may  be  both  just  and  po* 
litic.  The  question,  then,  which  meets  us  in  the  threshold, 
is  this :  if  the  constitution-meant  to  leave  (he  States  the  pow- 
er of  estiiblishing  systems  of  bankruptcy  to  act  upon  future 
debts;  what  great  or  important  objectf'tyf  a  political  nature, 
was  answered,  by  denying  the  power  of  milking  such  sys* 
terns  applicable  to  existing  debts? 

The  argument  used  in  Sturge$  v.  Crowninshield^  was,  at 
least,  a  plausible  and  consistent  .^rgiiment.  It  maintained, 
that  the  prohibition  of  the  constitution  was  levelled  only 
agstinst  interferences  in  individual  cases,  and  did  not  apply  to 
general  laws,  whether  those  laws  were  retrospective  or  pros- 
pective  in  their  operation.  But  the  Court  rejected  that  con- 
clusion. It  decided,  that  the  constitution  was  intended  to 
apply  to  general  laws,  or  systems  of  bankruptcy ;  that  an 
act,  providing  that  all  debtors  mi^ht  be  dischaiged  from  all 
creditors,  upon  certain  conditions,  was  of  no  more  validity 
than  an  act,  providing  that  a  particular  debtor,  A.,  should  be 
discharged  on  the  same  conditions  from  his  particular  credi- 
tor, B. 

It  being  thus  dfxided  that  general  laws  are  thus  within  the 
prohibition  of  the  constitution,  it  is  for  the  plaintiflTin  error 
now  to  show,  on  what  ground,  consistent  with  the  general 
objects  of  the  constitution,  he  can  establish  a  distinction. 
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which  can  giye  eflfoct  to  those  general  laws  in  their  applica-      ]  397. 
tion  to  fature  debts,  while  it  denies  them  eflect  in  their  ap-  \^^^\^^^ 
plication  to  subsisting  debts.    The  words  are«  that  ^^  no  State      ^S||^ 
$kall  pa$$  any  law  impairing  the  obligation  of  contrartu^^   Ssiuidsrf, 
The  general  operation  of  all  such  laws  is,  to  impair  that  ob- 
ligation ;  that  IS,  to  discharge  the  obligation  without  fulfilling 
it    This  is  admitted;  anii  the  onljr  grctund  taken  for  the 
distinction  to  stand  on  is,  that  when  the  law  was  in  exist- 
ence at  the  time  of  the  making  the  contract^  the  parties 
must  be  supposed  to  have  reference  to  it,  or,  as  it  is  usually 
expressed,  Uie  law  ia  made  a  part  of  the  contract.    Before 
considering  what  foundation  tbere  is  for  this  argument,  it 
maj  be  well  to  inquire,  what  is  that  obligation  of  contracts 
of  which  the  constitution  speaks,  and  whence  is  it  derived? 
The  definition  given  by  the  Court  in  Siurgei  v.  Cnmmin' 
ikieldy  is  sufficient  for  our  present  purpose.     ^^  A  contract," 
say  the  Court,  '^  is  an  agreement  to  do  some  particular 
thing ;  the  law  binds  the  party  to  perform  this  agreement, 
and  this  is  the  obligation  of  the  contract." 

It  may,  indeed,  probably,  be  correct  to  suppose  the  con- 
stitution used  the  words  in  somewhat  of  a  more  popular 
sense.  We  speak,  for  example,  familiarly  of  a  usurious 
contract,  and  yet  we  saj,  speaking  technically,  that  a  usuri- 
ous agreement  is  no  contract. 

By  the  obligation  of  a  contract,  we  should  understand  the 
constitution  to  mean,  the  dutj  of  performing  a  legal  agree- 
ment.    If  the  contract  be  lawful,  the  party  is  bound  to 
perform  it.     But  bound  by  what  ?    What  is  it  that  binds 
him  ?    And  this  leads  to  what  we  regard  as  a  principal 
iailacy  in  the  argument  on  the  other  side.     That  argu- 
ment supposes,  and  insists,  that  the  whole  obligation  of 
a  contract  has  its  origin  in  the  municipal  law.     This  po- 
sition we  controvert.     We  do  not  say  that  it  is  that  obli- 
gation which  springs  from  conscience  merely ;  but  we  deny 
that  it  is  only  such  as  springs  from  the  f>articular  law  of  the 
place  where  the  contract  is  made.     It  must  be  a  lawful  con- 
tract, doubtless ;  that  is,  permitted  and  allowed  ;i  because 
society  has  a  right  to  prohibit  all  &uch  contracts,  as  well  as 
all  such  actions,  as  it  deems  to  be  mi&chievous  or  injurious. 
Bnt  if  the  contract  be  such  as  the  Jnw  of  society  tolerates 
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1 837.      ^^  other  words,  if  it  be  lawful,  ttien  we  say,  ttie  duty  of  per* 
y^^^v^^  fonnii)g  it  springs  from  universal  law.     And  this  b  the  con* 

^«^«°      current  sense  of  all  the  writers  of  authority. 
Saunden.        The  duty  of  |>erforming  promises  is  thus  shown  to  rest 
on  universal  law ;  and  if.  departing  from  this  well  established 
principle,  we  now  follow  the  teachers  who  instruct  us  that 
the  obligation  ,of  a  contract  has  its  origin  in  the  law  of  a 
particular  Slate,  and  is,  in  all  casefe,  what  that  law  makes  it^ 
and  no  more,  and  no  less,  we  shall  .probably  find  ourselves 
involved  in  inexplicable  difiicuUies.     A  man  promises,  fora 
valuable  consideration,  to  pay  mone)f  in  New- York;  is  the 
obligation  of  that  contract  created  by  the  laws  of  that  State? 
or  does  it  subsist  independent  of  those  laws  ?    We  contend 
that  the  obligation  of  a  contract,  that  is, .  the  duty  of  per- 
forming it,  is  not  created  by  the^  law  of  the  particular  place 
where  it  is  made,  and  dependent  on  that  law  for  its  exi  tence ; 
but  that  it  may  subsist,  and  does  subsist,  without  that  law^ 
and  independent  of  it.     The  obligation  is  in  the  contrajCt 
itself,  in  the  assent  of  the  parties,  and  in  the  sanction  of  uni- 
versal  law.     This  is  the  doctrine  of  Grotius^  Vattel^  Burh* 
maqftti,  Pothitr^  and  Ruthrrforth.     The  contract^ doubtlesSi 
is  necei^sarily  to  be  enforced  by  the  municipal  law  of  the 
place  where  performance  is  demanded.     The  municipal 
law  acts  on  the  contract  after  it  is  made,  to  compel  its 
exe<?ution,  or  give  damages  for  its  violation.    But  this  is  a 
very  difleretit  thing  from  the  same  law,beiDg  the  origin  or 
fountain  of  the  contract.     Let  us  illustrate  Ihis  matter  by 
an  example.     Two  persons  contract  together  in  New- York 
for  the  delivery,  by  one  to  the  other,  of  a  domestic  animal 
or  utensil  of  husbandry,  or  a  weapon  of  war.     This  is  a 
lawful  contract,  and  while  the  parties  remain  in  New- York, 
it  is  to  be  enforced  by  the  laws  of  that  State.     But  if  they 
remove  with  the  article  to  Pennsylvania  or  Maryland,  there 
a  new  law  comes  to  act  upon  the  contract,  and  to  apply 
other  remedies  if  it  be  broken.     Thus  far  the  remedies  arc 
furnished  by  the  law^  of  society.    But  suppose  tfie  same 
parties  to  go  together  to  a  savage  wilderness,  or  a  desert 
island,  beyond  the  reach  of  the  jaws  of  any  society ;  the 
obligation  of  the  contract  stilt  subsists,  and  is  as^  perfect  as 
ever,  ai^d  is  now  to  be  enforced  by  another  law.  that  is.  the 


OF  THE  UNITED  STATES.  241 

law  of  nature^  and -the  party  to  whom  the  proBiifle  was      1837. 
made,  has  a  right  to  take  by  force  the  animal,  ttie  utensil.or  VM^^v^^to/ 
the  weapon,  that  was  promised  to  him.     The  right  is  as  per-      ^S^®^ 
feet  here,  as  it  was  in  Pennsylvania,  or  even  in  New-York ;   Saunders, 
but  this  could  not  be  so  if  the  obligation  were  created  by 
the  law  of  New- York,  or  were  dependent  on  that  law  for  its 
existence,  because  the  laws  of  that  State  can  have  no  ope- 
ration beyond  its  territory.     Let  us  reverse  this,  example* 
Suppose  a  contract  to  be  made  between  two  persons  cast 
ashore  on  an  uninhabited  territory,  or  in  a  place  over  which 
no  law  of  society  extends*    There  are  such  places,  and 
contracts  have  been  made  there  by  individuals  casually 
there,  and  these  contracts  have  been  enforced  in  Courts  of 
law  in  civili2ed  communities.    Whence  do  such  contracts 
derive  their  obligation,  if  not  from  universal  )aw  ? 

If  these  considerations  show  us  that  the  obligation  of  a 
lawful  contract  does  not  derive  its  force  from  the  particular 
law  of  the  place  where  made,  but  aoay  exist  where  that  law 
does  not  exist,  and  be  enforced  where  that  law  has  no  var 
lidity,  then  it  follows,  we  contend,  that  any  statute  which 
diminishes  or  lessens  its  obligation,  does  impain  iU  whe- 
ther it  precedes  or  succeeds  the  contract  in  date.  The 
contract  having  an  independent  origin,  whenever  the  law 
comes  to  exist  together  with  it,  and  interferes  with  it,  it  les- 
sens, we  say,  and  impairs  its  own  original  and  independent 
obligation.  In  the  case  before  the  Court,  the  contract  did 
not  owe  its  existence  to  the  particular  law  of  New- York ;  it 
did  not  depend  on -that  law,  but  could  be  enforced  without 
the  territory  of  that  State,  as  well  as  within  it.  Neverthe- 
less, thou^  legs^lf  though  thus  independently  existing, 
though  thus  binding  the  party  eveiy  where,  and  capable  of 
being  enforced  every  where,  yet,  tiie  statute  of  New- York 
says,  that  it  shall  be  discharged  without  payment.  This, 
we  say,  impairs  the  obligation  of  that  contract.  It  is  ad- 
mitted to  have  been  legal  in  its  inception,  legal  in  its  full 
extent,  and  capable  of  being  enforced  by  other  tribunals  ac- 
cording to  its  terms*  An  act,  then,  purporting  to  discharge  it 
without  payment,  is.  as  we  contend,  an  act  impairing  its 
obligation. 

Vol,  XII. 
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1827.         ^"^  ^^^'^  ^^  "^^^  ^  opposite  argomeDt,  stated  on  difle* 

\^F*v*^  rent  occasiobs  in  different  terms,  but  usually  summed  op  in 

Ogden      (iijg^  ^{|3^  ^^  1^^  j^gglf  }^  ^  pi^f^  ^f  ^1^^  contract,  and,  tbere- 

Saunders.  fore,  cannot  impair  it.  What  does  ttiis  mean  ?  Let  us  seek 
for  clear  ideas.  It  doeb  not  mean  that  the  law  gives  anj 
particular  construction  to  the  terms  of  the  contract,  or  that 
it  makes  the  promise,  or  the  consideration,  or  the  time  of 
performance,  other  than  they  are  expressed  in  the  instru* 
raent  itself.  It  can  only  mean,  that  it  is  to  be  taken  as  a 
part  of  the  contract,  or  understanding  of  the  parties,  that 
the  contract  itself  shall  be  enforced  by  such  la^s  and  regu* 
lations,  respecting  remedy,  and  for  the  enforcement  of  con- 
tracts, as  are  in  being  in  the  State  where  it  is  made  at  the 
time  of  entering  into  it.  This  is  meant,  or  nothing  very 
clearly  intelligible  is  meant,  by  saying  the  law  is  part  of  the 
contract 

There  >  is  no  auUiority  in  adjudged  cases,  for  the  plaintifl* 
in  error,  but  the  State  decbions  which  have  been  cited,  and. 
as  has  already  been  stated,  they  all  rest  on  this  reason,  that 
the  law  is  part  of  the  contract. 

Against  this  we  contend, 

Ist.  That  if  the  proposition  were  true,  the  consequence 
would  not  follow. 

2d.  That  the  proposition  itself  cannot  be  maintained. 

1.  If  it  were  true  that  the  law  is  to  be  considered  as  part 
of  ttie  contract,  the  consequence  contended  for  would  not 
follow ;  because,  if  this  statute  be  part  of  the  contract,  so 
is  every  other  legal  or  constitutional  provision  existing  at  the 
time  which  affects  the  contract,  or  which  is  capable  of  affect- 
ing it ;  and  especially  this  very  article  of  the  constitution 
of  the  United  States  is  part  of  the  contract.  The  plaintiff 
in  error  argues  in  a  complete  circle.  He  supposes  the  par- 
ties to  have  had  reference  to  it  because  it  was  a  binding 
law,  and  yet  he  proves  it  to  be  a  binding  law  only  upon  the 
ground  that  such  reference  was  made  to  it  IV  e  come  be- 
fore the  Court  alleging  the  law  to  be  void  as  unconstitution- 
al ;  they  stop  the  inquiry  by  opposing  to  us  the  law  itself, 
is  this  logical  ?  Is  it  not  precisely  objectio  ejut^  cujui  ditso- 
hilio  pttitur?  If  one  bring  a  bill  to  set  aside  a  judgment,  i& 
that  judemcnt  itself  a  <»ood  plea  in  bar  to  the  bill  **  We  pro- 
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pose  to  inquire  if  this  law  id  of  force  to  controJ  our  coutmot.  1827« 
or  whether,  by  the  coDstitation  of  the  United  States,  such  v^^^v^^^/ 
force  be  not  denied  to  it.  The  plaintiff  in  error  stops  us  ^S°^ 
by  saying  that  it  does  control  the  contract,  and  so  arrives  Saunders, 
shortly  at  the  j^d  of  the  debate.  Is  it  not  obvious,  that 
supposing  the  act  of  New- York  to  be  a  part  of  the  contract, 
the  question  still  remains  as  undecided  as  ever.  What  is 
that  act  ?  Is  it  a  Am,  or  is  it  a  nullity  ?  A  thing  of  force,  or 
a  thing  of  no  force  ?  Suppose  ttie.parties  to  have  contem- 
plated thi3  act,  what  did  they  contemplate  ?  its  words  only, 
or  its  legal  effect  ?  its  words,  or  the  force  which  the  consti- 
tution of  the  United  States  allowed  to  it  f  If  the  parties 
contemplated  any  law,  they  contemplated  all  the  law  that 
bore  on  their  contract,  the  aggregate  of  all  the  statute  and 
constitutional  provisions.  To  suppose  that  they  had  in 
view  one  statute,  without  regarding  others,  or  that  they  con- 
templated a  statute  without  considering  that  paramount 
constitutional  provisions  might  control  or  qualify  that  sta- 
tute, or  abr(^te  it  altogether,  is  unreasonable  and  inadmis- 
sible. ^^  This  contract,^'  says  one  of  the  authorities  relied 
on,  ^^  is  to  be  construed  as  if  the  law  were  specially  recited 
in  it.^'  Let  it  be  so  for  the  sake  of  argument.  But  it  is 
also  to  be  construed  as  if  the  prohibitory  clause  of  the  con- 
stitution were  recited  in  it,  and  this  brings  us  back  again  to 
the  precise  point  from  which  we  departed. 

The  constitution  always  accompanies  the  law,  and  the 
latter  can  have  no  force  which  the  former  does  not  allow  to 
ft.  If  the  reasoning  were  thrown  into  the  form  of  special 
pleadmg,  it  would  stand  thus :  the  plaintiff  declares  on  his 
debt;  the  defendant  pleads  his  discharge  under  the  law ;  the 
plaintiff  alleges  the  law  unconstitutional ;  but  the  defendant 
says,  you  knew  of  it«  existence ;  to  which  the  answer  is  ob- 
vious and  irresistible,  I  knew  its  existence  on  the  statute 
book  of  New- York,  but  I  knew,  at  the  same  t>me,  it  was  null 
and  void  under  the  constitution  nrf  the  United  States. 

The  language  of  another  leading  decision  is,  *'  a  law  in 
force  at  the  time  of  making  the  contract  does  not  violate 
that  contract;^'  but  the  very  question  is,  whether  there  be 
any  such  law  "  in  force ;''  for  if  the  States  have  no  authority 
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1 827.      ^o  ps^  ^^^^  1<^W8,  ttien  no  such  law  can  be  in  force.    The 
>^^y^^  constitution  is  a  part  of  the  contract  as  much  as  the  law,  and 
O^en     ^^g  ^  mach  in  tiie  contemplation  of  the  parties.     So  that 
Saunders,   the  proposition,  if  it  be  admitted,  that  the  law  is  part  of  the 
contract,  leaves  us  just  where  it  found  us,  that  is  to  say,  un- 
der the  necessity  of  comparing  the  law  with  the  constitution, 
and  of  deciding  by  such  comparison  whether  it  be  valid  or 
invalid.    If  the  law  be  unconstitutional,  it  is  void,  and  no 
party  c^n  be  supposed  to  have  had  reference  to  a  jvoid  law. 
If  it  be  constitutional,  no  reference  to  it  need  be  supposed. 

2.  But  the  proposition  itself  cannot  be  maintained.  The 
law  is  no  part  of  the  contract.  What  part  is  it?  the  pro- 
mise ?  the  consideration  ?  the  condition  ?  Clearly,  it  is  nei- 
ther of  these.  It  is  no  term  of  the  contract.  It  acts  upon 
the  contract  only  when  it  is  broken,  or  to  discharge  the  par- 
ty from  its  obligation  after  it  is  broken.  The  municipal  law 
is  the  forse  of  society  employed  to  compel  the  performance, 
of  contracts.  In  every  judgment  in  a  suit  on  contract,,  the 
damages  are  given,  and  the  imprisonment  of  the  person  or 
sale  of  goods  awarded,  not  in  performance  of  the  contiact, 
or  as  part  of  the  contract,  but  as  an  indemnity  for  the  breach 
of  the  contract.  Even  interest,  which  is  a  strong  case, 
where  it  is  not  expressed  in  the  contract  itseli^  can  only  be 
given  as  damages.  It  is  nearly  absurd  to  say  that  a  man's 
goods  are  sold  on -zjieri  facias ^  or  that  he  himself  goes  to 
gaol,  in  pursuance  of  his  contract.  These  are  the  penalties 
wiiich  the  law.  inflicts  for  the  breach  of  his  contract.  Doubt- 
less, parties,  when  they  enter  into  contracts,  may  well  consi<- 
der-both  what  their  rights  and  what  their  liabilities  will  be 
by  the  law,  if  such  contracts  be  broken ;  but  this  contempla- 
tion of  consequences  which  can  ensue  only  when  the  con- 
tract is  broken,  is  no  part  of  the  contract  itself.  The  law 
hits  nothing  to  do  with  the  contract  till  it  be  broken ;  haw 
then  can  it  be  said  to  form  ^  part  of  the  contract  itself? 

But  there  are  other  cogent  and  more  specific  reasons 
against  considering  the  law  as  part  of  the  contract.  (1.)'  If 
the  law  be  part  of  the  contract,  it  cannot  be  repealed  or  al- 
tered ;  because,  in  such  case,  the  repealing  or  modifying  law 
itself  would  impair  the  obligation  of  the  contract.  The  in- 
solvent law  of  New- York,  for  example,  authorizes  the  dis- 
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charge  of  a  ddbtor  on  the  conseDt  of  two-thirds  of  his  credi-      1 837. 
ton.  A  subsequent  act  requires  the  consent  of  three-fourths;  ^^^^/'^^ 
but  if  the  exis^ting  law  be  part  of  the  contract,  this  latter  law        \^^^ 
would  be  void.     In  short,  whatever  is  {mrt  of  the  contract   Saunders, 
cannot  be  varied  but  by  cou3eot  of  the  parties;  therefore  the 
argument  runs  in  absurdum ;  for  it  proves  that  no  laws  for 
enibrcing  the  contract  or  giving  remedies  upon  it,  or  any  way 
affecting  it,  can  be  changed  or  modified  between  its  creation 
and  its  end.     If  the  law  in  question  binds  one  party  on  the 
ground  of  assent  to  it,  it  binds  both,  and  binds  them  until 
they  agree  to  terminate  its  operation.    (2.)  If  the  party  be 
bound  by  an  implied  assent  to  the  law,  as  thereby  making 
the  law  a  part  of  the  contract,  how  would  it  be  if  the  parties 
bad  expressly  dissented,  and  agreed  that  the  law  should 
make  no  part  of  the  contract  ?  Suppose  the  promise  to  have 
been,  that  the  promissor  would  pay  at  all  events,  and  not 
take  advantage  of  the  statute ;  still,  would  not  the  statute 
operate  on  the  whole,  on  this  particular  agreement  and  all  ? 
and  does  not  this  show  that  the  law  is  no  part  of  the  contract, 
but  something  above  it?  (3.)  If  the  law  of  the  place  be  part 
of  the  contract,  one  of  its  terms  and  conditions,  how  could 
it  be  enforced,  as  we  all  know  it  might  be,  in  another  jurisdic* 
tion,  which  should  have  no  regard  to  the  law  of  the  place? 
Suppose  ttie  parties,  after  the  contract,  to  remove  to  another 
State,  do  they  carry  the  law  with  them  as  part  of  their  con- 
tract Y  We  all  know  they  do  not.   Or  take  a  common  case ; 
some  States  have  laws  abolishing  imprisonment  for  debt; 
these  laws,  according  to  the  argument,  are  all  parts  of  the 
contract;  how  then  can  the  party,  when  sued  in  another 
State,  be  imprisoned  contrary  to  the  terms  of  his  contract  ? 
(4.)  Th6  argument  proves^too  much,  inasmuch  as  it  applies 
as  strongly  to  prior  as  to  subsequent  contracts.     It  is  found- 
ed  on  a  supposed  assent  to  the  exercise  of  legislative  au- 
thority, without  considering  whether  that  exercise  be  legal 
or  illegal.  But  it  is  equally  fair  to  found  the  argument  on  an 
implied  assent  to  the  potential  exercise  of  that  authority. 
The  implied  reference  to  the  control  of  legislative  power,  is 
as  reasonable  and  as  strong  when  that  power  is  dormant,  as 
wh'le  it  is  in  exercise.    In  one  case,  the  argument  is,  ''  the 
law  existed,  you  knew  it,  and  acquiesced.'^    In  the  other,  it 
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1 837.  '^  *^  ^  power  to  pass  the  law  existed,  you  knew  it,  and 
\^^v-^  took  yovLT  chance."  There  is  as  clear  ao  assent  in  the  one 
Ogden  instance  as  in  the  other.  Indeed,  it  is  more  reasonable  and 
Sounders,  ofiore  sensible,  to  implv  a  general  assent  to  all  the  laws  of  so* 
cietj,  present  and  to  come,  from  the  fact  of  living  in  it,  than 
it  is  to  implj  a  particular  assent  to  a  particular  existing 
enactment.  The  true  view  of  the  matter  is,  that  every  man 
is  presumed  to  submit  to  all  power  which  may  be  lawfully 
exercised  oyer  him,  or  his  right,  and  no  one  should  be  pre- 
sumed  to  submit  to  illegal  acts  of  power,  whether  actual  or 
contingent*  (5.)  But  a  main  objection  to  this  argument  is, 
that  it  would  render  the  whole  constitutional  provision  idle 
and  inoperative ;  and  no  explanatory  words,  if  such  words 
had  been  added  in  the  constitution,  could  have  prevented 
this  consequence.  The  law,  if  is  said,  is  part  of  the  contract; 
it  cannot,  therefore,  impair  the  contract,  because  a  contract 
cannot  impair  itself.  Now,  if  this  argument  be  sound,  the 
case  would  have  been  the  same,  whatever  words  the  consti** 
tution  had  used.  If,  for  example,  it  had  declared  that  no 
State  should  pass  any  law  impairing  contracts  prospecthely  or 
retroipecthely  ;  or  law  impairing  conthicts,  whether  existing 
or  future ;  or  whatever  terms  it  had  used  to  prohibit  precisely 
such  a  law  as  is  now  before  the  Court,  the  prohibition  would 
be  totally  nugatory  if  the  law  is  to  be  taken  as  part  of  the 
contract ;  and  the  result  would  be,  that,  whatever  may  be 
the  laws  which  the  States  by  this  clause  of  the  constitution 
are  prohibited  from  passing,  yet,  if  they  in  fact  do  pass  such 
laws,  those  laws  are  valid,  and  bind  parties  by  a  supposed 
dissent 

But  further,  this  idea,  if  well  founded,  would  enable  "the 
States  to'  defeat  the  whole  constitutional  provision  by  a  ge* 
ncral  enactment.  Suppose  a  State  should  declare,  by  law. 
that  all  contracts  entered  into  therein,  should  be  subject  to 
such  Taws  as  the  legislature,  at  any  time,  or  from  time  t6 
time,  might  see  tit  to  pass.  This  law,  according  to  the  ar- 
gument, would  enter  into  the  contract,  become  a  part  of  it, 
and  authorize  the  interference  of  the  legislative  power  with 
it,  for  any  and  all  purposes,  wholly  uncontrolled  by  the  con- 
stitution of  the  United  States. 

So  much  for  the  aii^ment  that  the  law  is  a  part  of  the 
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• 

c^ontract  We  think  it«8  sbown  to  be  not  to ;  and,  if  it  wete,      1897, 
the  expected  consequence  would  not  follow*  y^-.-^^r 

The  inquiry,  then,  recurs,  whether  the  law  b  question  ^V^^ 
be  such  a  law  as  the  legislature  of  New- York  had  authority  Saunders, 
to  pass.  The  question  is  general.  We  differ  from  our 
leaitied  adversaries  on  general  principles.  We  difler  as  to 
the  main  scope  and  end  of  this  constitutional  provision. 
They  think  it  entirely  remedial :  we  regard  it  as  preventive. 
They  think  it  adopted  to  secure  redress  for  violated  private 
rights  :  to  us  it  seems  intended  to  guard  against  great  pub- 
lic mischiefs.  They  argue  it,  as  if  it  were  designed  as  an 
indemnity  or  protection  for  injured^private  rights,  in  indi* 
vidual  cases  of  meum  and  tuum :  we  look  upon  it  as  a  great 
political  provision,  favourable  to  the  commerce  and  credit 
of  the  whoi'^  country.  Certainly  we  do  not  deny  its  appli* 
cation  to  cases  of  violated  private  right.  Such  cases  are 
i\early  and  unquestionably  within  its  operation.  Still,  we 
think  its  main  scope  to  be  general  and  political.  And  this, 
we  think,  is  proved  by  reference  to  the  history  of  the  coun- 
try, and  to  the  great  objects  which  were  sought  to  be  ob- 
tained by  the  establishment  of  the  present  government; 
Conmierce,  credit,  and  confidence,  were  the  principal  things 
which  did  not  exist  under  the  old  confederation,  and  which 
it  was  a  main  object  of  the  present  constitution  to  create 
and  establish.  A  vicious  system  of  legislation,  a  system  of 
paper  money  and  tender  laws,  had  completely  paralyzed  in- 
dustry, threatened  to  beggar  every  man  of  property,  and  ul- 
timately to  ruin  the  country.  The  relation  between  debtor 
and  creditor,  always  delicate,  and  always  dangerous  when- 
ever it  divides  society,  and  draws  out  the  respective  partieb 
into  different  ranks  and  classes,  was  in  .such  a  condition  in 
the  years  1787,  '88,  and  '89,  as  to  threaten  the  overthrow 
of  all  government ;  and  a  revolution  was  menaced,  much 
more  critical  and  alarming  than  that  through  which  the 
country  had  recently  passed.  The  object  of  the  new  con- 
stitution was  to  arrest  these  evils ;  to  awaken  industr)'  by 
giving  security  to  property  *,  to  establish  confidence,  credit, 
and  commerce,  by  salutary  laws,  to  be  enforced  by  the  pow* 
cr  of  the  whole  community.  The  revolutionary  war  was 
over,  the  country  had  peace,  but  little  domestic  tranquillity 
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1327,      libertj*  but  few  of  its  enjoyments,  and  none  of  its  secarify* 
V^p^v"^^  The  States  had  struggled  togetoer,  but  their  union  was  im- 

Ogdta     perfect.     They  had  freedom,  but  not  an  established  course 
Saunders,   of  justice.     The  constitution  was  therefore  framed,  as  it 
professes,  *^  to  form  a  more  perfect  union,  to  establish  jus- 
tice, to  secure  the  blessings  of  liberty,  and  to  insure  domes-^ 
tic  tranquillity.^' 

It  is  not  pertinent  to  this  occasion,  to  advert  to  all  the 
means  by  which  these  desirable  ends  were  to  be  obtained. 
Some  of  them,  closely  connected  with  the  subject  now  un- 
der consideration,  are  obvious  and  prominent.  The  objects 
were,  commerce,  credit,  and  mutual  confidence  in  matters  of 
property  ;  and  these  required,  among  other  things,  a  uniform 
standard  of  value,  or  medium  of  payments.  One  of  the 
first  powers  given  to  Congress,  therefore,  is  that  of 
coining  money,  and  fixing  the  value  of  foreign  coins; 
and  one  of  the  first  restraints  imposed  on  the  States,  is 
the  total  prohibition  to  coin  money.  These  two  provi- 
sions are  industriously  followed  up  and  completed,  bj 
denying  to  the  States  all  power  of  emitting  bills  of  cre- 
dit, or  of  making  any  thing  but  gold  and  «tilver  a  tender 
in  the  payment  of  debts.  The  whole  control,  therefore, 
over  the  standard  of  value,  and  medium  of  payments,  is 
vested  in  the  general  government.  And  here  the  question 
instantly  suggests  itself,  why  should  such  pains  be  taken  to 
confide  in  Congress  alone  this  exclusive  power  of  fixing  on 
a  standard  value,  and  of  prescribing  the  medium  in  which 
debts  shall  be  paid,  if  it  is,  after  all,  to  be  left  to  every  State 
to  declare  that  <lebtB  may  be  dischai^ged,  and  to  prescribe 
how  they  may  be  discharged,  without  any  payment  at  all  ? 
Why  say  that  no  man  shaJi  be  obliged  to  take  in  discharge 
of  a  debt  paper  money  issued  by  the  authority  of  a  State, 
and  yet  say,  that  by  the  same  authority  the  debt  may  be  dis- 
charged without  any  payment  whatever  ? 

We  contend,  that  the  constitution  has  not  left  its  work 
thus  unfinished.  We  contend,  that,  taking  its  provisions  toge- 
ther, it  is  apparent  it  was  intended  to  provide  for  two  things^ 
intimately  connected  with  each  other. 

1    A  uniform  medium  for  the  payment  of  debts.^ 
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a.  A  uniform  manner  of  dischaipng  debts  when  they  are      i83^. 
to  be  discharged  without  payment,  \^^v^^ 

The  arrangement  of  the  grants  and  prohibition  contained  ^S^^^ 
in  the  constitution,  are  fit  to  be  regarded  on  this  occasion.  Saunders. 
The  grant  to  Congress,  and  the  prohibition  on  the  States, 
though  they  are  certainly  to  be  construed  together,  are  not 
contained  in  the  same  clauses.  The  powers  granted  to 
Congress  are  enumerated  one  after  another  in  the  eighth 
section ;  the  principal  limitations  on  those  powers,  in  the 
ninth  section ;  and  the  prohibitions  to  the  States,  in  the 
tenth  section.  Mow,  in  order  to  understand  whether  any 
particular  p'^wer  be  exclusively  vested  in  Congress,  it  is  ne- 
cessary to  read  the  terms  of  the  grant,  toge^er  with  the 
terms  of  the  prohibition.  Take  an  example  from  that 
power  of  which  we  have  been  speaking,  the  Qoinage  power. 
Here  the  grant  to  Congress  is,  *'  To  coin  money,  r^ulate 
the  value  thereof,  and  of  foreign  coins.''  Now,  the  corrella- 
tive  prohibition  on  the  States,  though  found' ia  another  sec- 
tion, is,  undoubtedly,  to  be  taken  in  immediate  connexion 
with  the  foregoing,  as  much  so  as  if  it  had  been  found  in  the 
same  clause.  The  only  just  reading  of  these  provisions, 
therefore,  it  this  :  *'  Congress  shall  have  j)otoer  to  coin  money ^ 
regulate  the  value  thereof^  and  of  foreign  coin}  but  no  State 
shall  coin  money j  emit  hills  of  credit^  or  make  any  thing  but 
gold  and  silver  coin  a  tender  inpayment  of  debts J^^ 

These  pi^visions  respect  the  med*um  of  payment,  or 
standard'  oT  value,  and,  thus  collated,  their  joint  result  is 
clear  and  decisive.  We  think  the  result  clear  also,  of  those 
provisions^  which  respect  the  discharge  of  debts  without 
pi  ^ment.  Collated  in  like  manner,  they  stand  thus :  <<  Con- 
gress  shall  have  potoer  to-  establish  uniform  laws  on  the  «ufr- 
jui  of  bankruptcies  throughout  the  United  States  ^  but  no^ 
State  shall  pass  any  law  impairing  the  obligation  of  con^ 
tractsJ*^  This  collocation  cannot  be  objected  to  if  they 
refer  to  the  same  subject  matter ;  and  that  they  do  refer  to 
the  same  subject  matter,  we  have  the  authority  of  this 
Court  for  sa'ying,  because  this  Court  solemnly  determined, 
in  Sturges  v.  Crowninshield^  that  this  prohibition  on  the 
States  did  apply  to  systems  of  bankruptcy.    It  must  be  now 

Vo! .  XIL  35 
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1897.      ukco,  dierefore,  that  State  banknipt  laws  were  in  the  niod 
v^p^v^^w/  of  the  Convention  when  the  prohibition  was  adopted,  and, 
Ogden     therefore,  the  grant  to  Coi^ress  on  the  rabject  of  bankrupt 
Saondert.    Iaws,  and  the  probibitiou  to  the  State  on  the  same  subject, 
are  properly  to  be  taken  and  read  together ;  and  being  thm 
read  t<^tber,  is  not  the  intention  clear  to  take  away  from 
the  States  the  power  of  passing  bankrupt  laws,  since,  while 
enacted  bj  them,  such  laws  would  not  be  uniform,  and  to 
confer  the  power  etclusivelj  on  Coi^ress,  by  whom  uni- 
form laws  could  be  established  ? 

Suppose  the  order  of  arrangement  in  the  constitution 
had  been  otherwise  than  it  is,  and  that  the  prohibitions  to 
the  States  hid  preceded  the  grants  of  power  to  Congress, 
the  two  powers,  when  .collated,  would  then  have  read  thus : 
-  .Vo  State  shall  pqsi  am/  law  impairing  the  obligaHon  of 
contracts ;  but  Congras  tnay  establish  uniform  laws  on  the 
subjfct  of  bankruptcies.'^^  Could  any  man  have  doubted,  in 
ih;*t  case,  that  the  meanii^was,  that  the  States  should  not 
f  ass  laws  discharging  debts  Without  payment,  but  that  Con- 
gress mignt  establish  uniform  bankrupt  acts  ?  and  y^t  this 
inversion  of  the  order  of  the  clauses  does  not  alter  their 
sense.  We  contend,  that  Congress  alone  possesses  the 
power  of  establishing  l^ankrupt  laws ;  and  althou^  we  are 
aware,  that  in  Sturget  v.  Crovminshield,  the  Court  decided, 
that  such  an  exclusive  power  could  notbe  inferred  from  the 
words  of  the  grant  in  the  seventh  section,  we  yet  would  re- 
spectfully request  the  bench  to  reconsider  this  point  We 
think  it  could  not  have  been  intended  that  both  the  States 
and  general  government  should  exercise  this  power;  and, 
therefore,  that  a  grant  to  one  implies  the  prohibition  on  the 
.her.  But  not  to  press  a  topic  which  the  Court  has  al- 
ready had  under  its  consideration,  we  contend,  that  even 
without  reading  the  clauses  of  the  constitution  in  the  con- 
nexion which  we  have  suggested,  and  which  is  believed  to  be 
the  true  one,  the  prohibition  in  the  tenth  section,  taken  by 
itself,  does  forbid  the  enactment  of  State  bankrupt  lawa,  as 
applied  to  future,  as  well  as  present  debts.  We  argue  this 
from  the  words  of  the  prohibition ;  from  ihc  association 
they  are  found  in,  and  from  the  objects  intended. 
1    The  words  are  general.    The  States  can  pasa  no  law 
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impairing  coDtrftcta ;  that  is,  any  contract.    In  the  nature     1827. 
of  things  a  lair  mnj  impair  a  foture  contract,  and,  there^v^^v^ 
fore,  sach  contract  is  within  the  protection  of  the  constitu-     Ogden 
tion.    The  words  being  general,  it  is  for  the  other  side  to   Saoadert. 
show  a  limitation .$  and  this,  it  is  submitted,  they  have  whoUy 
friled  to  do,  unless  they  shall  haye  established  the  doctrine 
that  the  law  itself  is  part  of  the  contract.    It  may  be  added, 
that  the  particular  expression  of  the  constitution  is  worth 
regarding.     The  thing  prohibited  is  called  a  /a»,  not  an 
ocf ;  a  law,  in  its  general  acceptation,  is  a  nile  prescribed 
for  future  conduct,  not  a  legislatiye  interference  with  exist- 
ing rights*     The  framers  of  the  constitution  would  hardly 
have  given  the  appellation  of  law  to  violent  invasions  of  in- 
dividual right,  or  individual  property,  by  acts  of  legislative 
power.     Although,  doubtless,  such  acts  fall  within  tiib  pro- 
hibition, yet  they  are  prohibited  also  by  general  principles, 
and  by  the  constitutions  of  the  States,  and,  therefore,  fur- 
ther provision  against  such  acts  was  not  so  necessary  as 
against  other  mischiefs. 

2.  The  most  conclusive  argument,  perhaps,  arises  from 
the  connexion  in  which  the  clause  stands.  The  words  of 
th  prohibition,  so  far  as  it  applies  to  civil  rights,  or  rights  of 
property,  are,  ^'  that  no  State  shall  coin  money,  emit  bills  of 
credit,  make  any  thing  but  gold  and  silver  coin  a  tender  in 
the  payment  of  debts,  or  pass  any  law  impairing  the  obliga- 
tion of  contracts.^'  The  prohibition  of  attainders,  and  ex 
poit  facto  laws,  refer  entirely  to  criminal  proceedings,  and, 
therefore,  should  be  considered  as  standing  by  themselves ; 
but  the  other  parts  of  the  prohibition  are  connected  by  the 
subject  matter,  and  ought,  therefore,  to  be  construed  toge- 
ther. Taking  the  words  thus  together,  according  to  their 
natural  connexion,  how  is  it  possible  to  give  a  more  limited 
construction  to  the  term  ^'  contracts,^^  in  the  last  branch  of 
the  sentence,  than  to  the  word  "  debts,''  in  that  immediate- 
ly preceding  ?  Can  a  State  make  any  thing  but  gold  and 
silver  a  tender  in  payment  of  future  debts  ?  This  nobody 
pretends.  But  what  ground  is  there  for  a  distinction  ?  No 
State  shall  make  any  thing  but  gold  and  silver  a  tender  in 
the  payment  of  debts,  nor  pass  any  law  impairing  the  obli- 
gation of  contracts'.    Now,  by  what  reasoning  is  it  made 
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1827.      ^^^  ^^  ^^^  debts  here  spoken  of,  are  any  debts,  either  CX' 
V^VT^/  isting  or  future ;  but  that  the  contracts  spoken  of  are  sub* 
Ogden      gigting  contracts  only?    Such   a  distinction   seems  to  us 
SauDders.    wholly  arbitrary.    We  see  no  ground  for  it.     Suppose  the 
article,  where  it  uses  the  wo^d  debts^  had  used  the  word 
contracts.    The  sense  would  have  been  the  same  then,  as 
it  now  is  ;  but  the  identity  of  terms  would  have  made  the 
nature  of  the  distinction  now  contended  for  somewhat  ihore 
obvious.    Thus  altered,  the  clause  would  read,  that  no 
State  should  make  any  thing  but  gold  and  silver  a  tender 
in  discharge  of  contracts^  nor  pass  any  law -impairing  the 
obligation  of  con/rac/^  ;  yet  the  first  of  these  expressions 
would  have  been  held  to  apply  to  all  contracts,  and  the  last 
to  subsisting  contracts  only.     This  shows  the  consequence 
of  what  is  now  contended  for  in  a  strong  light*     It  is  cer- 
tain that  the  substitution  of  the  word  contracts^  for  debts. 
would  not  alter  the  sense ;  and  an  argument  that  could  not  bo 
sustained  if  such  substitution  were  made,  cannot  be  sustain- 
ed now.    We  maintain,  therefore,  that  if  tender  laws  may 
not  be  made  for  future  debts,  neither  can  banl  /upt  laws  be 
made  for  future  contracts.  All  the  arguments     ed  here  may 
be  applied  with  equal  force  to  tender  laws  for  future  debts. 
It  may  be  said,  for  instance,  that  when  it  speaks  of  debts,  the 
constitution  means  existing  debts,  and  not  mere  possibilities 
of  future  debt ;  that  the  object  was  to  preserve   vested 
rights ;  and  that  if  a  man,  after  a  tender  law  had  passed,  had 
contracted  a  debt,  the  manner  in  which  that  tender  law  au- 
thorized that  debt  to  be  discharged,  became  part  of  the  con- 
tract, and  that  the  whole  debt,  or  whole  obligation  was  thus 
qualified  by  the  pre-existing  law,  and  was  no  more  than  a 
contract  to  deliver  so  much  paper  money,  or  of  whatever 
other  article  which  might  be  made  a  tender,  as  the  original 
bargain  expressed*     Arguments  of  this  sort  will  not  be  found 
wanting  in  favour  of  tender  laws,  if  the  Court  yield  to  si- 
milar arguments  in  favour  Af  bankrupt  laws. 

These  several  prohibitions  of  the  constitution  stand  in  the 
same  paragraph ;  they  have  the  same  purpose,  and  were  in- 
troduced for  the  same  object ;  they. are  expressed  in  words 
of  similar  import,  in  grammar,  and  in  sense ;  they  are  sub- 
ject to  the  same  construction,  and.  we  think,  no  reason  has 
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yet  beeD  given  for  imposing  an  important  restriction  on  one      1837. 
part  of  them,  which  does  not  equally  show,  that  thesame  re- 
striction might  be  imposed  abo  on  the  other  part. 

We  have  already  endeavoured  to  maintain,  that  one  great 
political  object,  intended  by  the  constitution,  would  be  de- 
feated, if  this  construction  were  allowed  to  prevail.  As  an 
object  of  political  regulation,  it  was  not  important  to  prevent 
the  States  from  passing  bankrupt  laws  applicable  to  present 
debts,  while  the  power  was  left  to  them  in  regard  to  future 
debts;  nor  was  it  at  all  important,  in  a  political  point  of  view, 
to  prohibit  tender  lawn  as  to  future  debts,  while  it  was  yet 
left  to  the  States  to  pass  laws  for  the  discharge  of  such  debts, 
which,  after  all,  are  little  different,  in  principle,  from  tender 
laws.  Look  at  the  law  before  the  Court  in  this  view.  It 
provides  that  if  the  debtor  wilfsurrender,  offer,  or  tender  to 
trustees,  for  the  benefit  of  his  creditors,  all  his  estate  and  ef- 
fects, he  shall  be  discharged  from  all  his  debts.  If  it  bad 
authorized  a  tender  of  any  thing  but  money  to  any  one  cre- 
ditor, though  it  were  of  a  value  equal  to  the  debt,  and  there- 
upon provided  for  a  discharge,  it  would  have  been  clearly 
invalid.  Yet  it  h  maiutained  to  be  good,  merely  because  it 
is  made  for  all  creditors,  and  seeks  a  discharge  from  all  debts ; 
although  the  thing  tendered  may  not  be  equivalent  to  a  shil- 
ling in  the  pound  of  those  debts.  This  shows,  again,  very 
clearly  bow  the  constitution  has  failed  of  its  purpose,  if,  ha- 
ving in  terms  prohibited  all  tender  laws,  and  taken  so  much 
pains  to  establish  a  uniform  medium  of  payment,  it  has  yet- 
left  the  States  the  power  of  discharging  debts,  as  they  may 
see  fit,  without  any  payment  at  all. 

To  recapitulate, what  has  been  said,  we  maintain;  first, 
that  the  constitution,  by  its  grants  to  Congress,  and  its  pro- 
hibitions on  the  States,  has  sought  to  establish  one  uniform 
standard  of  value,  or  medium  of  payment.  Second,  that,  by 
like  means,  it  has  endeavoured  to  provide  for  one* uniform 
mode  of  discharging  debts,  when  they  are  to  be  discharged 
without  payment.  Third,  that  these  objects  are  connected, 
and  that  the  first  loses  much  of  its  importance,  if  the  last, 
also,  be  not  accomplished.  Fourth,  that  reading  the  grant 
to  Congress  and  the  prohibition  on  the  States  together,  the 
inference  is  strong  that  the  constitution  intended  to  confer 
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1B27.  ^^  6xclu«ive  power  to  pass  baokropl  hvnt  oot  Gengresi* 
Fiftbi  thftt  the  probibitioD,  id  the  tenth  sectioiH  reaches  to 
all  anUractt  esistii^  or  future,  in  the  same  way  as  the  other 
pnriiibitioD  in  the  same  section  extends  to  all  deb$»  existing 
or  future.  Sixthly,  and  that,  upon  any  other  constmctioOi 
one  great  political  object  of  the  constitution  will  fitil  of  its 
accomplislunent. 

Feb.  I9th.         The  learned  judges  delivered  their  opinions  as  follows  r 

Mr.  Justice  Washington*  The  first  and  most  important 
point  to  be  decided  in  this  cause  turns  essen^ally  upon  the 
question,  whether  the  obligation  of  a  contract  is  impaired  by 
a  State  bankrupt  or  insolvent  taw,  which  discbarges  the  per- 
son and  the  future  acquisitions  of  the  debtor  from  his  liability 
under  a  contract  entered  into  in  that  State  after  the  passage 
of  the  act  ? 

This  question  has  never  before  been  distinctly  presented 
to  the  consideration  of  this  Court,  and  decided,  althou^ 
it  has  been  supposed  by  the  judges  of  a  highljr  respectable 
State  Court,  that  it  was  decided  in  the  case  of  JlfMillan  v. 
M'Xiel,  (4  fVheat.  Rejh  209.)  That  was  the  case  of  a  debt 
contracted  by  two  citixens  of  South  Carolina,  in  that  State, 
the  dischaige  of  which  had  a  view  to  no  other  State.  The 
debtor  afterwards  removed  to  the  territory  of  Louisiana, 
where  he  was  regularly  discharged,  as  an  insolvent,  from  all 
his  debts,  under  an  act  of  the  legislature  of  that  State,  pass- 
ed prior  to  the  time  when  the  debt  in  question  was  con- 
tracted. To  an  action  brought  by  the  creditor  in  the  Dis- 
trict Court  of  Louisiana,  the  defendant  plead  in  bar  his  dis- 
charge, under  the  law  of  that  territory,  and  it  was  contend- 
ed bj  the  counsel  for  the  debtor  in  this  Court,  that  the  law 
undet  which  the  debtor  was  discharged,  having  passed  be- 
fore the  contract  was  made,  it  could  not  be  said  to  impair 
its  obligation.  The  cause  was  argued  on  one  side  only, 
and  it  would  seem  from  the  report  of  the  case,  that  no  writ- 
ten opinion  was  prepared  by  the  Court.  The  Chief  Justice 
stated  that  the  circumstance  of  Uie  State  law,  under  which  the 
debt  was  attempted  to  be  discharged,  having  been  passed  be- 
fore the  debt  was  contracted,  made  no  difference  in  the  ap- 
plication of  the  principle,  which  had  been  asserted  by  the 
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Court  in  the  case  of  Siurgit  r.  Cmmmhield,  The  cor-  1837. 
rectoess  of  this  position  is  believed  to  be  incontrovertible.  ^,^^>r^ 
The  principle  alluded  to  was,  that  a  State  bankrupt  law,  ^«^** 
which  impairs  the  obligation  of  a  contract,  is  unconstitu-  Smoadsrs. 
tional  in  its  application  to  such  contract.  In  that  case,  it  is 
true,  the  contract  preceded  in  order  of  time  the  act  of  as- 
sembly, under  which  the  debtor  was  discharged,  although  it 
was  not  thought  necessarjr  to  notice  that  circumstance  in 
the  opinion  which  was  pronounced.  The  principle,  how- 
ever, remained  in  the  opinion  of  the  Court,  delivered  in 
MMillan  v.  JIf  Aie/,  unaffected  by  the  circumstance  thatflie 
law  of  Louisiana  preceded  a  contract  made  in  another 
State,  since  that  law,  having  no  extra-territorial  force,  never 
did  at  anj  time  govern  or  afi*ect  the  obligation  of  such 
contract.  It  could  not,  therefore,  be  correctly  said  to  be 
prior  to  the  contract,  in  reference  to  its  obligation,  since  if, 
upon  l^;al  principles,  it  could  affect  the  contract,  that  could 
not  happen  until  the  debtor  became  a  citizen  of  Louisiana, 
and  that  was  subsequent  to  the  contract.  But  I  hold  the 
principle  to  be  well  established,  that  a  discharge  under  the 
bankrupt  laws  of  one  government,  does  not  aflbct  contracts 
made  or  to  be  executed  under  another,  whether  the  law  be 
prior  or  subsequent  in  the  date  to  that  of  the  contract ;  and 
this  I  take  to  be  the  only  point  really  decided  in  the  case  al- 
luded to.  Whether  the  Chief  Justice  was  correctly  under- 
stood by  the  Reporter,  when  he  is  supposed  to  have  said, 
'^  that  this  case  was  not  distinguishable  in  principle  from  the 
preceding  case  of  Sturges  v.  Crowninshieldf^^  it  is  not  ma- 
terial at  this  time  to  inquire,  because  1  understand  the  mean- 
ing of  these  expressions  to  go  no  iarther  than  to  intimate, 
that  there  was  no  distinction  between  the  casiss  as  to  the 
constitutional  objection,  since  it  professed  to  discbaige  a 
debt  contracted  in  another  State,  which,  at  the  time  it  was 
contracted,  was  not  within  its  operation,  nor  subject  to  be 
discharged  by  it.  The  case  now  to  be  decided,  is  that  of  a 
debt  contracted  in  the  State  of  New- York,  by  a  citizen  of 
that  State,  from  which  he  was  discharged,  so  far  as  he  con- 
stitutionally could  be,  under  a  bankrupt  law  of  that  State, 
in  force  at  the  time  when  tlie  debt  was  contracted.  It  is  a 
case,  therefore,  that  bears  no  resemblance  to  the  one  ju<^t 
noticed 
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1827*  I  <^onBe  now  to  the  coBsideration  of  the  qaestioDy  which, 

\^^^v^^  for  the  first  time,  has  been  directly  brought  before  this 
^^^^  Coart  for  judgment  I  approach  it  with  more  than  ordinary 
Saunders*  sensibilitj,  not  only  on  account  of  its  importance,  which 
must  be  acknowledged  by  all,  but  of  its  intrinsic  difficulty, 
which  every  step  I  have  taken  in  arriving  at  a  conclusion 
with  which  my  judgment  could  in  any  way  be  satisfied, 
has  convinced  me  attends  it.  I  have  examined  both  'sides 
of  this  great  question  with  the  most  sedulous  care,  and  the 
most  anxious  desire  to  discover  which  of  them,  when  adopt- 
ed, would  be  most  likely  to  fiilfil  ttie  intentions  of  those* 
who  framed  the  constitution  of  the  United  States.  I  am 
far  from  asserting  that  my  labours  have  resulted  in  entire 
success.  They  have  led  me  to  the  only  conclusion  by 
which  I  can  stand  with  any  degree  of  confidence ;  and  yet, 
1  should  be  disingenuous  were  I  to  declare,  from  this  place, 
that  I  embrace  it  without  hesitation,  and  without  a  doubt  of 
its  correctness.  The  most  that  candour  will  permit  me  to 
say  upon  the  subject  is,  that  I  see,  or  think  I  see,  my  way 
more  clear  on  the  side  which  my  judgment  leads  me  to  adopt, 
than  on  the  other,  and  it  must  remain  for  others  to  decide 
whether  the  guide  I  have  chosen  has  been  a  safe  one  or  not. 
It  has  constantly  appeared  to  me,  throughout  the  diffe- 
rent investigations  of  this  question,  to  which  it  has  been;my 
duty  t6  attend,  -that  the  error  of  those  who  controvert  the 
constitutionality  of  the  bankrupt  law  under  considera- 
tion, in  its  application  to  this  case,  if  they  be  in  error  at  all, 
has  arisen  from  not  distinguishing  accurately  between  a  law 
which  impairs  a  contract,  and  one  which  impairs  its  obliga* 
tion,  A  contract  is  defined  by  all  to  be  an  agreement,  to 
do,  or  not  to  do,  some  particular  act ;  and  in  the  construe*, 
tion  of  this  agreement,  depending  essentially  upon  the  will 
of  the  parties  between  whom  it  is  formed,  we  seek  for  thdr 
intention  with  a  view  to  fulfil  it.  Any  law,  then,  which  en- 
larger,  abridges,  or  in  any  manner  changes  this  intention, 
when  it  is  discovered,  necessarily  impairs  the  contitct  itself, 
which  is  but  the  evidence  of  that  intention.  The  manner, 
or  the  degree,  in  which  this  change  is  effected,  can  in  no  re- 
spect  influence  this  qonclusion  ;  for  whether  the  Iftw  a&ct 
the  validity,  Ate  construction,  the  duration,  the  mtde  of  dis- 
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charge,  or  the  evidence  of  the  agreement,  it  impaiis  Uic      1327. 
contract,  though  it  may  not  do  so  to  the  same  extent  in  all  v^^^sr^^ 
the  supposed  cases.    Thus,  a  law  which  declares  that  no      ^6^^ 
action  shall  be  brought  wherebj  to  chai^ge  a  person  upon    Saunders 
his  agreement  to  pay  the  debt  of  another,  or  upon  an  agree- 
ment relating  to  lands,  unless  the  same  be  reduced  to  wri- 
ting, impairs  a  contract  made  by  parol,  whether  the  law 
precede  or  follow  the  making  of'  such  contract ;  and,  if  the 
argument  that  this  law  also  impairs,  in  tlie  former  case,  the 
obligation  of  the  contract,  be  sound,  it  must  follow,  that  the 
statute  of  frauds,  and  all  other  statutes  which  in  any  manner 
meddle  with  contracts,  impair  their  obligation,  and  are,  con- 
sequently, within  the  operation  of  this  section  and  article 
of  the  constitution.     It  will  not  do  to  answer,  that,  in  the 
particular  case  put,  and  in  others  of  the  same  nature,  there 
is  no  contract  to  impair,  since  the  pre-existing  law  denies 
all  remedy  for  its  enforcement, -or  forbids  the  making  of  it, 
since  it  is  impossible  to  deny  that  the  parties  have  expressed 
flieir  will  in  the  form  of  a  contract,  notwithstanding  the  law 
denies  to  it  any  valid  obligation. 

This  leads  us  to  a  critical  examination  of  the  particular 
phraseology  of  that  part  of  the  above  section  which  relates 
to  contracts.  It  is  a  law  which  impairs  the  obligation  of 
contracts,  and  not  the  contracts  themselves,  which  is  inter- 
dicted. It  is  net  to  be  doubted,  that  this  term,  obligation^ 
when  applied  to  contracts,  was  well  considered  and  weighed 
by  those  who  framed  the  constitution,  and  was  intended  to 
convey  a  different  ineaning  from  what  the  prohibition  would 
have  imported  without  it  it  is  this  meaning  of  which  we 
are  all  in  search. 

What  is  it,  then,  which  constitutes  the  obligation  of  a 
contract  7  The  answer  is  given  by  the  Chief  Justice,  in  the 
ca^e  of  Sturges  YmCrowninihieldy  to  which  I  readily  assent 
DOW,  as  I  did  tiien ;  it  is  the  law  which  binds  the  parties  to  per- 
form their  agreement.  The  law,  then,  which  has  this  binding 
obligation,  must  govern  and  control  the  contract  in  every 
shape  in  which  it  is  intended  to  bear  upon  it,  whether  it  af- 
fect itt  validity,  construction,  or  dischaige. 

Bat  the  question,  which  law  is  referred  to  in  the  above 
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1 927.      definition,  still  remains  to  be  solved.    It  ctnnot,  for  a  mo- 

\^^^v^^  ment,  be  conceded  that  the  mere  moral  law  is  intended, 

Ogden      ^Jq^^  ^^  obligation  which  that  imposes  is  altogether  of  the 

Saunders,    imperfect  kind,  which  the  parties  to  it  are  free  to  obey,  or 

not,  as  they  please.    It  cannot  be  supposed,  that  it  was  with 

this  law  the  grave  authors  of  this  instrnmeut  were  dealing. 

The  universal  law  of  all  civilized  nations,  which  declares 
that  men  shall  perform  that  to  which  they  have  agreed,  hat 
been  supposed  by  the  counsel  who  have  argued  this  cause 
for  the  defendant  in  error,  to  be  the  law  which  is  alluded  to; 
and  I  have  no  objection  to  acknowledging  its  obligation, 
whilst  1  must  deny  that  it  is  that  which  exclusively  governs 
the  contract.  It  is  upon  this  law  that  the  obligation  which 
nations  acknowledge  to  perform  their  compacts  with  each 
other  is  founded,  and  I,  therefore^  feel  no  objection  to  an- 
swer the  question  asked  by  the  same  counsel — what  law  it 
is  which  constitutes  the  obligation  of  the  compact  between 
Viiiginia  and  Kentucky  ?  by  admitting,  that  it  is  this  common 
law  of  nations  which  requires  them  to  perform  it.  I  admit 
further,  that  it  is  this  law  which  creates  the  obligation  of  a 
contract  made  upon  a  desert  spot,  where  no  municipal  law 
exists,  and  (which  was  another  case  put  by  the  same  counsel) 
which  contract,  by  the  tacit  assent  of  all  nations,  their  tribu- 
nals are  authorized  to  enforce. 

But  can  it  be  seriously  insisted,  that  this,  any  more  than 
the  moral  law  upon  which  it  is  founded,  was  exclusively  in 
the  contemplation  of  those  who  framed  this  constitution  f 
What  is  the  language  of  this  universal  law  ?  It  is  shnply 
that  all  men  are  bound  to  perform  their  contracts.  The  in- 
junction is  as  absolute  as  the  contracts  to  which  it  applies. 
It  admits  of  no  qualification,  and  no  restraint,  either  as  to  its 
validity,  construction,  or  discharge,  further  than  may  be  ne- 
cessary to  develope  the  intention  of  the  parties  to  the  con-, 
tract.  And  if  it  be  true,  that  this  is  exclusively  the  law  to 
which  the  constitution  refers  us,  it  is  very  apparent,  that  the 
sphere  of  State  legislation  upon  subjects  connected  with  the 
contracts  of  individuals,  would  be  abridged  beyond  what  it 
can  for  a  moment  be  believed  the  sovereign  States  of  thisUnion 
woold  have  consented  to ;  for  it  will  be  (bund,  upon  exami- 
nation, that  there  are  few  laws  which  concern  the  general 
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police  of  a  state,  or  the  goTernment  of  its  citizeus,  in  tbcii  1827. 
intercourse  with  each  other,  or  with  strangers,  which  may  v^p^v^^ 
not  in  some  way  or  other  a£fect  the  conti^^cts  which  they  have  ^g^^^n 
entered  into,  or  may  thereafter  form.  For  what  are  laws  Sauaden. 
of  evidence,  or  which  concern  remedies — frauds  and  perju- 
ries— laws  of  registration,  and  those  which  affect  landlord  and 
tenant,  sales  at  auction,  acts  of  limitation,  and  those  which 
limit  the  fees  of  professional  men,  and  the  charges  of  tavern 
keepers,  and  a  multitude  of  others  which  crowd  the  codes  of 
every  State,  but  laws  which  may  aflect  the  validity,  con- 
struction, or  duration,  or  discharge  of  contracts?  Whilst  I 
admit,  then,  that  this  common  law  of  nations,  which  has 
been  mentioned,  may  form  in  part  the  obligation  of  a  con- 
tract, I  must  unhesitatingly  insist,  that  this  law  is  to  be  taken 
in  strict  subordination  to  the  municipal  laws  of  the  land 
where  the  contract  is  made,  or  is  to  be  executed.  The  for- 
mer can  be  satisfied  by  nothing  short  of  performance ;  the 
latter  may  affect  and  control  the  validity,  construction^ 
evidence,  remedy,  performance  and  discbaige  of  the  con- 
tract*  The  former  is  the  common  law  of  all  civilized 
nations,  and  of  each  of  them ;  the  latter  is  the  peculiar  law 
of  each,  and  is  paramount  to  the  former  whenever  they  come 
in  collision  with  each  other . 

It  is,  then,  the  municipal  law  of  the  State,  whether  that  be 
written  or  unwritten,  which  is  emphatically  the  law  of  the 
contract  made  within  the  State,  and  must  govern  it  through- 
out, wherever  its  performance  is  sought  to  be  enforced. 

It  forms,  in  my  humble  opinion,  a  part  of  the  contract, 
and  travels  with  it  wherever  the  parties  to  it  may  be  found. 
It  is  so  regarded  by  all  the  civilized  nations  of  the  world, 
and  is  enforced  by  the  tribunals  of  those  nations  according 
to  its  own  forms,  unless  the  parties  to  it  have  otherwis? 
agreed,  as  where  the  contract  is  to  be  executed  in,  or  refers 
to  the  hws  of,  some  other  country  (ban  that  in  which  it  is 
formed,  or  where  it  is  of  an  immoral  character,  or  contra- 
venes the  policy  of  the  nation  to  whose  tribunals  the  appeal 
is  made ;  in  which  latter  cases,  tlie  remedy  which  the  comity 
of  nations  affords  for  enforcing  the  obligation  of  contractf 
wherever  formed,  is  denied.  Free  from  these  objections., 
tbii  law,  wbich^accompanies  (he  contract  as  forming  a  part  of 
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1 8^«      '^  'b  regarded  and  enforced  every  where,  whether  it  affect 
Vi^^^vr^^  the  validitj,  construction,  or  discharge  of  the  contract.    It 
Ogden     1^  ^p^Q  ^|g  principle  of  universal  law,  that  the  discharge 
8aunders«  of  the  contract,  or  of  one  of  the  parties  to  it,  b}'  the  bank- 
rupt laws  of  the  country  where  it  was  made,  operates  as  a 
discharge  every  where. 

If  then^  it  be  true,  that  the  law  of  the  country  where  the 
contract  is  made,  or  to  be  executed,  forms  a  part  of  that 
contract,  and  of  Its  obligation,  it  would  seem  to  be  some- 
what  of  a  solecism  to  say,  that  it  does,  at  the  same  time,  im- 
pair that  obligation* 

But,  it  is  contended,  that  if  the  municipal  law  of  tbo 
State  where  the  contract  is  so  made,  ionn  a  part  of  it,  so 
does  that  clause  of  the  constitution  i^hich  prohibits  the 
States  from  passing  laws  to  impair  the  obligation  of  con> 
tracts ;  and,  consequently,  that  the  law  is  rendered  inopera- 
tive by  force  of  its  controlling  associate.     All  this  1  admit, 
provided  it  be  first  proved,  tiiat  Uie  law  so  incorporated 
with,  and  forming  a  part  of  the  contract,  docs,  in  effect,  im- 
pair  its  obligation ;  and  before  this  can  be  proved,  it  must 
be  affirmed,  and  satisfactorily  made  out^  that  if,  by  the  terms 
of  the  contract,  it  is  agreed  that,  on  tlie  happening  of  a 
certain  event,  as,  upon  the  future  insolvency  of  one  of  the 
parties,  and  his  surrender  of  all  his  property  for  the  benefit 
of  his  creditors,  the  contract  shall  be  considered  as  per- 
formed and  at  an  end,  this  stipulation  would  impair  the  obli- 
gation of  the  contract*  If  this  proposition  can  be  successfully 
affirmed,  I  can  only  say,  that  the  soundness  of  it  is  beypnd 
the  reach  of  my  mind  to  understand. 

Again ;  it  is  insisted,  that  if  the  law  of  the  contract  fonils 
a  part  of  it,  the  law  itself  cannot  be  repealed  without  im- 
pairing the  obligation  of  the  contract.  I'his  proposition  I 
must  be  permitted  to  deny*  It  may  be  repealed  at  any 
time  at  the  will  of  the  legislature,  and  then  it  ceases  to  form 
any  part  of  those  contracts  which  may  aflerwards  be  entered 
into.  The  repeal  is  no  more  void  than  a  new  law  would  be 
which  operates  upon  contracts  to  affect  their  validity,  con- 
struction, of  duration*  Both  arc  valid,  (if  the  view  which 
I  take  of  this  case  be  correct,)  as  they  may  affect  contracts 
afterwards  formed ;  but  neither  are  so,  if  they  bear  upon  ex- 
isting contracts ;  and,  in  the  former  case,  in  which  the  re- 
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peal  contains  no  enactment  the  constitation  would  forbid      1 827. 
the  application  of  the  repealing  law  to  past  contracts,  and 


V 

Ogden 

to  those  only.  v. 

To  illustrate  this  argument,  let  us  take  four  laws,  which,    Saunders, 
either  by  new  enactmetits.  of  by  the  repeal  of  former  laws, 
may  affect  contracts  as  to  their  validity,  construction,  evi- 
dence, or  remedy. 

Laws  against  usury  are  of  the  first  descrijption* 
A  law  which  converts  a  penalty,  stipulated  for  by  the 
patties,  as  the  only  atonement  for  a  hreach  of  the  contract, 
into  a  mere  agreement  for  a  just  compensation,  to  be  mea- 
sured by  the  lej^ai  rate  of  iiiterei»t,  is  of  Ihe  second. 

The  statute  of  frauds,  an  J  the  statute  of  limitations,  mav 
be  cited  as  examples  of  the  two  last. 

The  validity  of  these  laws  can  never  be  questioned  by 
those  who  accompany  me  in  the  vk  w  which  1  take  of  the 
question  under  consideration,  unless  tliey  operate,  by  their 
express  provisions,  upon  contracts  previously  entered  into; 
and  even  then  they  are  void  only  so  far  as  they  do  so  ope- 
rate, because,  in  that  case,  and  in  that  case  only,  do  they 
impair  the  obligation  of  those  contracts.     But  if  they  equally 
impair  the  Obligation  of  contracts  subseoMcutly  made,  whiclt 
they  must  do  if  this  be  the  operation  of  a  bankrupt  law 
upon  sQch  contracts.  *t  '.vuuid  seem  to  follow,  that  ail  such 
law8,  whether  in  the  form  of  new  ennctments,  or  of  repeal 
inglaws,  producing  the  same  legal  consequences,  are  made 
void  by  the  constitution ;  and  }ct  the  counsel  for  the  defend- 
ants in  error  have  not  ventured  to  maintain  so  alarming  a 
'  proposition. 

If  it  be  conceded  ihfit  those  laws  are  not  repugnant  to  the 
constitution,  so  far  as  they  apply  to  6ubf<equcnt  contracts,  1 
am  yet  to  be  instructed  how  to  distuiguisli  between  those 
laws,  and  the  one  now  under  consideration.  How  has  this 
been  attempted  by  the  learned  counsel  who  have  argued  this 
cause  upon  the  ground  of  such  a  distinction  ? 

They  have  insisted,  that  the  effect  of  the  law  first  suppo 
sed,  is  to  annihilate  the  contract  in  its  birth,  or  rather  to 
prevent  it  fi*om  having  a  legal  existence,  and,  consequently, 
that  there  is  no  obligation  to  be  impaired.     But  this  is  clear 
ly  not  so,  since  it  may  legitimately  avoid  all  contracts  afler 
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1-8??.      wards  entered  intoy  which  resenre  to-  the  lender  a  hifjatr 
Vi^^/^^^  rate  of  intereit  than  this  law  permits. 
Ogden  rpij^  ralidity  of  the  second  law  is  admitted,  and  yet  this 

Saunders,  can  only  1>e  in  its  application  to  subseiiuent  contracts;  for 
it  has  not,  and  I  think  it  cannot,  for  a  moment,  be  matntain- 
ed«  that  a  law  which,  in  express  term?!,  varies  the  construc- 
tion of  an  existing  contract,  or  which,  rc|i<:aling  a  fonner 
law,  is  made  to  produce  the  same  effect,  does  not  impair  the 
obligation  of  that  contract- 

The  statute  of  frauds,  and  the  statute  of  limitations,  which 
have  been  put  as  examples  of  the  third  and  fourth  classes  of 
laws,  are  also  admitted  to  be  valid,  because  they  merely 
concern  the  modes  of  proceeding  in  the  trial  o(  causes* 
The  former,  supplying  a  rule  of  evidence,  and  the  latteff 
forming  a  part  of  the  remedy  given  by  the  legislature  to  en- 
force the  obligation,  and  Ukewise  providing  a  rule  of  evi* 
dence. 

All  this  I  admit  But  how  does  it  happen  that  these 
laws,  like  those  which  aflect  the  validity  and  construction  of 
contracts,  are  valid  as  to  subsequent,  and  yet  void  as  to  prior 
and  subsisting  contracts?  Forwcareiniormedb)  the  learned 
judge  who  delivered  the  opinion  of  this  Court  in  the  case 
o(Sturges  v.  Crowninshieldj  that,  '^  if,  in  a  State  where  six 
years  may  be  pleaded  in  bar  to  an  action  of  assumpsit,  a  law 
should  pass,  declaring  that  contracts  already  in  existence, 
not  barred  by  the  statute,  should  be  construed  within  it,  there 
could  be  little  doubt  of  its  unconstitutionality." 
L  It  is  thus  most  apparent,  that,  which  ever  way  we  tum^ 

whether  to  laws  affecting  the  validity,  construction,  or  dis- 
charges of  contracts,  or  the  evidence  or  remedy  to  be  eni« 
ployed  in  enforcing  them,  we  are  met  by  this  overrulii^ 
and  admitted  distinction,  between  those  which  operate  re- 
trospectively, and  those  which  operate  prospectively.  In 
all  of  them,  the  law  is  pronounced  to  be  void  in  the  first  class 
of  cases,  and  not  so  in  the  second.  •   j 

Let  us  stop,  then,  to  make  a  more  critical  examination  of  the 
act  of  limitations,  which,  although  it  concerns  the  remedy, 
or,  if  it  must  be  conceded,  the  evidence,  is  yet  void  or  other- 
wise, as  it  is  made  to  apply  retroactively,  or  prospectively, 
and  aee  if  it  can,  upon  any  intelligible  principle,  be  distin- 
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goiriied  from  a  bankitipt  law,  when  applied  in  tbe  same  man*     j  327. 
ner  }    What  is  the  eflfect  of  the  former  ?  The  answer  is,  to  v^^-v*^ 
discharge  the  debtor  and  all  his  future  acquisitions  from  his     ^S<l^ 
contract ;  because  he  is  permitted  to  plead  it  in  bar  of  any   Bmunderi. 
remedy  which  can  be  instituted  against  him,  and  consequent* 
\y  in  bar  or  destruction  of  the  oblig»tioii  which  his  contract 
imposed  upon  him.     What  ib  the  elfect  of  a  discharge  under 
a  bankrupt  law  1    1  can  answer  this  question  in  no  other 
terms  thao  those  which  are  given  to  the  former  question. 
If  there  be  a  diflerence,  it  is  one  which^in  the  eye  of  justice 
at  least,  is  more  favourable  to  the  validity  of  the  latter  than 
of  the  former;  for  in  the  one,  the  debtor  surrenders  e^ery 
thing  which  he  possesses  towards  the  discharge  of  his  obliga- 
tion, and  in  the  other,  he  surrenders  notliing,  and  sullenly 
shelters  himself  behind  a  leg?  I  objection  witli  which  the  law 
lias  provided  him,  for  the  purpose  of  protecting  his  person, 
and  his  present,  as  well  as  his  future  acquisitions,  against  the 
performance  of  his  contract. 

It  is  said  that  the  former  does  not  discharge  him  absolutely 
from  his  contract,  because  it  leaves  a  shadow  sufficiently 
substantial  to  raise  a  consideration  for  a  new  promise  to  pay. 
And  is  not  this  equally  the  case  with  a  certiflcated  bankrupt, 
who  afterwards  promises  to  pay  a  debt  from  which  his  certi- 
ficate had  discharged  him  ?  In  the  former  case,  it  is  said,  the 
defendant  must  plead  the  statute  in  order  to  bar  the  remedy, 
and  to  exempt  him  from  his  obligation*  And  so,  I  answer, 
be  must  plead  his  discharge  under  the  bankrupt  law,  and  his 
conformity  to  it,  in  order  to  bar  the  remedy  of  his  creditor* 
and  to  secure  to  himself  a  like  exemption.  1  have,  in  short, 
sought  in  vain  for  some  other  grounds  on  which  to  distin- 
guish  the  two  laws  from  each  other,  than  those  which  were 
suggested  at  the  bar.  1  can  imagine  no  other,  and  i  confidently 
believe  that  none  exist  which  will  bear  the  test  of  a  critical 
examination. 

To  the  decision  of  this  Court,  made  m  the  case  of  Sturgts 
V.  Crowntnshield^  and  to  the  reasoning  of  the  learned 
Judge  who  delivered  that  opinion,  I  entirely  submit ;  although 
1  did  not  then,  nor  can  I  now  bring  my  mind  to  concur  in 
that  part  of  it  which  admits  tht,  constitutional  power  of  the 
State  legistetures  to  pass  bankrupt  laws,  by  which  I  under- 
stand, those  laws  which  discharge  the  person  and  the  future 
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1837.      acquisitions  of  the  bankrupt  from  his  deht<«.     I  have  alwajtt 

N^^^.^"^.  thought  that  the  power  to  pass  such  a  law  was  exclusively 

Ogden      vested  by  the  constitution  in  the  lej^slature  of  the  United 

Saunders.    States.    But  it  becomes  me  to  believe  that  this  opinion  was, 

and  is  incorrect,  since  it  stan^Js  condemned  bj  the  decision 

of  a  majority  of  this  Court,  solemnly  pronounced* 

AAer  making  this  acknowledgment,  1  refer  again  to  the 
above  decision  with  some  degree  of  confidence,  io  support 
of  the  opinion  to  which  I  am  now  inclined  to  come,  th&t  a 
bankrupt  law,  which  operates  prospectively,  or  in  so  far  as 
it  does  so  operate,  does  not  violate  the  constitution  of  the 
United  States*  It  is  there  stated,  '^  that,  until  the  power  to 
pass  uniform  laws  on  the  subject  of  bankruptcies  be  exercised 
by  Congress,  the  States  are  not  forbidden  to  pass  a  bank- 
rupt law,  provided  it  contain  no  principle  which  violates  the 
tenth  section  of  the  first  article  of  the  constitution  of  the 
United  States."  The  question  in  that  case  was,  whether 
the  law  of  New  York,  passed  on  the  third  of  April,  1811, 
which  liberates,  not  only  the  person  of  the  debtor,  but  dig- 
charges  him  from  all  liability  for  any  debt  contracted  pre* 
vious,  as  well  as  subsequent  to  his  discharge,  on  his  surren* 
dering  his  property  for  the  use  of  his  creditors,  was  a  valid 
law  under  the  constitution  in  its  application  to  a  debt  con* 
tractcd  prior  to  its  passage  ?  The  Court  decided  that  it  was 
not,  upon  the  single  ground  that  it  impaired  the  obligation 
of  that  contract.  And  if  it  be  true,  that  the  States  cannot 
pa^s  a  similar  law  to  operate  upon  contracts  subsequently 
entered  into,  it  follows  inevitably,  either  that  they  cannot 
pass  such  laws  at  all,  contrary  to  the  express  declaration  of 
the  Court,  as  before  quoted,  or  that  such  laws  do  not  impaii 
the  obligation  ofcoiitracts  subsequeiilly  entered  into ;  in  fine. 
it  is. a  self-evident  proposition,  that  evei-}*  contract  that  can 
be  formed,  must  cither  precede,  or  follow,  any  law  by  wWch 
it  may  be  affected* 

1  havp,  throughout  the  preceding  part  of  this  opInioD, 
considered  the  municipal  la^''  oi  the  countr}  where  the  con- 
tract is  made,  as  incorporated  with  the  contract,  whether  it 
affects  its  validity,  construction,  or  discharge.  But  1  think 
it  quite  immaterial  to  stickle  for  this  position,  if  it  be  con 
ceded  to  roe.  what  can  scarcely  be  denied,  that  thi?  mimich 
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p«}  kw  coDstitates  Uie  law  of  the  .contract  w  formed,  and      1827. 
most  govern  it  throughout.    1  hold  the  legal  consequences  v^'^/^^/ 
to  be  the  same,  in  which  ever  view  the-  law,  as  it  afects  the     ^8Wa 
contract,  is  considered.  Smunderr. 

I  come  now  to  a  more  particular  examination  and  con- 
struction of  the  section  under  which  this  question  arises ; 
and  1  am  free  to  acknowledge,  that  the  collocation  of  Ibe 
subjects  for  which  it  provides,  has  made  an  irresistible  im- 
pression upon  my  mind,  much  stronger,  I  am  persi^ded, 
than  I  can  find  language  to  communicate  to  the  minds  of 
others. 

It  declares,,that  ^'no  State  shall  coin  money,  emit  bills  of 
credit,  make  any  thing  but  gold  and  stiver  coin  a  tender  in 
payment  of  debts.^^  These  prohibitions,  associated  with 
the  powers  granted  to  Congre<<s  ''  to  coin  money,  and  to  re- 
gulate the  value  thereof,  and  of  foreign  coin,''  most  ob- 
viodjsly  constitute  members  of  the  same  family,  being  upon 
the  same  subject,  and  governed  by  the  same  policy. 

This  policy  was,  to  provide  a  fixed  and  uniform  standard 
of  value  throughout  the  United  States,  by  which  the  com- 
mercial and  other  dealings  between  the  citizens  thereof,  or 
between  them  and  foreigners,  as  well  as  the  monicd  trans- 
actions of  the  government,  should  be  regulated.  For  it 
might  well  be  asked,  why  vest  in  Congress  the  power  to  es- 
tabliafh  a  uniform  standard  of  value  Jbj  the  means  pointed 
out,  if  the  States  might  ute  the  same  means,  and  thus  defeat 
the  uniformity  of  the  standard,  and,  consequently,  the  stand- 
ard itself?  And  why  establish  a  standard  at  all,  for  the 
government  of  the  various  contracts  which  might  be  entered 
into,  if  those  contracts  might  afterwards  be  dischai^ged  by  a 
difierent  standard,  or  by  that  which  ii  not  money,  under  the 
authority  of  State  tender  laws  ?  It  is  obvious,  therefore^ 
that  these  prohibitions,  in  the  10th  section,  are  entirely  ho- 
mogeneous, and  are  essential  to  the  establishment  of  a  uni- 
form standard  of  value,  in  the  formation  and  discharge  of 
contracts.  It  is  for  this  reason,  independent  of  the  general 
phraseology  which  is  employed,  that  the  prohibition,  in  re- 
gard to  State  tender  laws,  will  admit  of  no  construction 
which  would  confine  it  to  State  laws  which  have  a  retrd- 
ipective  operation. 

Vol.  XII.  34 
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1827.  The  next  class  of  prohibitions  contained  in  this  section. 

^^*v*«^  consists  of  bilk  of  attainder,  ex  post  facto  laws,  and  laws  im- 

Ogden  pairing  the  obligation  of  contracts* 
Saunders.  Here,  too,  we  ob$>f.rve«  as  I  think,  members  of  the  same 
family  brought  together  in  the  mo»t  iiilimale  connexion  with 
each  other*  The  States  are  forhiddei*  to  pass  any  bill  of 
attainder  or  ex  pnstfucto  law.  hy  which  a  man  shall  be  pun- 
ished crirofnally  or  penally,  by  Iohs  of  life,  of  his  liberty, 
property,  or  reputation,  for  an  act  which,  at  the  time  of  its 
commission,  violated  no  existing  law  of  the  land.  Why  did 
the  authors  of  the  constitution  turn  their  attention  to  this 
subject,  which,  at  the  first  blush,  would  appear  to  be  pecu- 
liarly fit  to  be  left  to  the  discretion  of  those  who  have  the 
police  and  good  government  of  the  State  under  their  man- 
agement and  control  ?  The  only  answer  to  be  given  is,  be- 
cause laws  of  this  character  are  oppressive,  unjust,  and 
tyrannical ;  and,  as  such,  are  condemned  by  the  universal 
sentence  of  civilized  man.  The  injustice  and  tyranny 
which  characterizes  ex  post  facto  laws,  consists  altogether  in 
their  retrospective  operation,  which  applies  with  equal  force, 
although  not  exclusively,  to  bills  of  attainder* 

But  if  it  was  deemed  wise  and  proper  to  prohibit  State 
legislation  as  to  retrospective  laws,  which  concern,  almost 
exclusively,  the  citizens  and  inhabitants  of  the  particular 
State  in  which  this  legislation  takes  place,  how  much  more 
did  it  concern  the  private  and  political  interests  of  the  citi- 
zens  of  all  the  States,  in  their  commercial  and  ordinary  in- 
tercourse with  each  other,  that  the  same  prohibition  should 
be  extended  civilly  to  the  contracts  which  they  might  enter 
into  ? 

If  it  were  proper  to  prohibit  a  State  legislature  to  pass  a 
retrospective  law,  which  should  take  from  the  pocket  of  one 
of  its  own  citizens  a  single  dollar,  as  a  punishment  for  an 
act  which  was  innocent  at  the  time  it  was  committed ;  bow 
much  more  proper  was  it  to  prohibit  laws  of  the  same  cfaa* 
racter  precisely,  which  might  deprive  the  citizens  of  other 
States,  and  foreigners,  as  well  as  citizens  of  the  same  Statei 
of  thousands,  to  which,  by  their  contracts,  they  were  justly 
entitled,  and  which  they  might  possibly  have  realized  but 
for  such  Slate  interference  ?  How  natural,  then*  was  it,  under 
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the  influence  of  these  considerations,  to  interdict  similar      ]  307^ 
legislation  in  regardto  contracts,  by  providing,  that  no  State  v^^'v^^^. 
should  pass  laws  impairing  the  obligation  of  piist  contracts?     Ogden 
It  is  true,  that  the  two  first  of  these  prohibitions  apply  to    Saunders, 
laws  of  a  criminal,  and  the  last  to  laws  of  a  civil  character; 
but  if  1  am  correct  in  my  view  of  the  spirit  and  motives  of 
these  prohibitions,  they  agree  in  the  principle  which  sug- 
gested them.    They  are  founded  upon  the  same^reason,  and 
the  application  of  it  is  at  least  as  strong  to  the  last,  as  it  is  to 
tbe  two  first  prohibitions. 

But  these  reasons  are  altogether  inapplicable  to  laws  of  a 
prospective  character.  There  is  nothing  unjust  or  tyran- 
nical in  punishing  offences  prohibited  by  law,  and  commit- 
ted in  violation  of  that  law.  Nor  can  it  be  unjust,  or  op<^ 
pressive,  to  declare  by  law,  that  contracts  subsequently  en- 
tered into,  may  be  discharged  io  a  way  difierent  from  that 
which  the  parties  have  provided,  but  which  they  know,  or 
may  know,  are  liable,  under  certain  circumstances,  to  be  dis- 
charged in  a  manner  contrary  to  the  provisions  of  their 
contract. 

Thinking,  as  I  have  always  done,  that  the  power  to  pass 
bankrupt  laws  wa^  intended  by  the  authors  of  the  constitu-r 
tion  to  be  exclusive  in  Congress,  or,  at  least,  that  they  ex- 
pected the  power  vested  in  that  body  would  be  exercised, 
so  as  effectually  .to  prevent  its  exercise  by  the  States,  it  is 
the  more  probable  that,  in  reference  to  all  other  interfe- 
rences of  the  State  legislatures  upon  the  subject  of  con- 
tracts, retrospective  laws  were  alone  in  the  contemplation 
of  the  Convention. 

In  the  construction  of  this  clause  of  the  tenth  section  of 
the  constitution,  one  of  the  counsel  for  the  defendant  supposed 
hiqnself  at  liberty  so  to  transpose  the  provisions  contained  in 
it,  as  to  place  the  prohibition  to  pass  laws  impairing  the  obli- 
gation of  contracts  in  juxtaposition  with  the  other  prohibi- 
tion to  pass  laws  making  any  thing  but  gold  and  silver  coin 
a  tender  in  payment  of  debts,  inasmuch  as  the  two  provi*> 
sions  relate  to  the  subject  of  contracts. 

That  the  derangement  of  the  words,  and  even  sentences 
of  a  law,  may  sometime^  be  tolerated,  in  order  to  arrive  at 
the  apparent  meaning  of  the  Ic^slature.  to  be  gathered  from 
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1327.  other  parts,  or  from  the  entire  scope  of  the  law,  T  shall  mt 
K^^^v^^  deaj.  But  I  should  deem  it  a^  very  hazardous  rule  to  adopt 
V^°  ^^  ^^  construction  of  an  instrument  so  matureiv  cohsrJdered 
Smonders.  as  this  constitution  was  by  the  enli^^htened  statesmen  who 
framed  it,  and  so  severely  examinxi  and  criticised  by  its 
opponents  ip  the  numerous  State  conventions  which  finally 
adopted  it.  And  if,  b;  the  cot. s true tion  of  this  sentence, 
arranged  as  it  is,  or  as  the  leatned  counsel  would  have  it  to 
be,  it  could  have  been  made  our  that  the  power  to  pass  pros- 
pectixre  laws,  affecting  contricU^  was  denied  to  the  States,  it 
is  most  wonderful  that  -not  one  voice  was  raised  against  the 
provision,  in  any  of  those  conventions,  by  the  jealous  advo- 
cates of  State  rights,  nor  even  an  amendment  proposed,  to 
explain  the  clause,  and  to  exclude  a  construction  which 
trenches  so  extensively  upon  th«  sphere  of  State  legisla- 
tion. 

But,  although  the  transposition  which  is  contended  foi 
may  be  tolerated  in  cases  where  the  obvious  intention  of 
the  legislature  can  in  no  other  way  be  fulfilled,  it  can  never 
be  admitted  in  those  where  consistent  meaning  can  be  given 
to  the  whole  clause  as  its  authors  thought  proper  to  arrange 
it,  and  where  the  only  doubt  is,  whether  the  construction 
which  the  transposition  countenances,  or  that  which  results 
from  the  reading  which  the  legislature  has  thought  proper  to 
adopt,  is  most  likely  to  fulfil  the  supposed  intention  of  the 
legislature.  Now,  although  it  is  true,  that  the  prohibition 
to  pass  tender  laws  of  a  particular  description,  and  laws  im- 
pairing the  obligation  of  co'^itracts,  relate,  both  of  them,  to 
contracts,  yet,  the  principle  which  governs  each  of  them, 
clearly  to  be  inferred  from  the  subjects  with  which  they 
stand  associated,  is  altogether  different ;  that  of  the  first 
forming  part  of  a  system  for  fixii^  a  uniform  standard  of 
value,  and,  of  the  last,  being  founded  on  a  denunciation  of 
retrospective  laws.  It  is,  therefore,  the  safest  course,  in 
my  humble  opinion,  to  construe  this  clause  of  the  section 
according  to  the  arrangement  which  the  Convention  has 
thought  proper  to  make  of  its  different  provisions.  To  in- 
sist upon  a  transposition,  with  a  view  to  warrant  one  con- 
stniction  rather  than  the  other,  falls  little  short,  in  my  opi« 
nion,  of  a  begging  of  the  whole  question  in  controversy* 
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Bat  why,  it  ban  been  asked,  forbid  the  States  to  pass  laws      1 837. 
making  any  thing  but  ^old  and  silver  coin  a  tender  in  pay-  v^^^nT^ 
ment  of  debts,  contracted  subsequent,  as  well  as  prior,  to  the        \^ 
law  which  authorizes  it;  and^et  confine  the  pfchi  bit  ion  to  pass   Baunden. 
laws  impairing  the  obligation  of  contracts  to  past  contracts,  or 
in  other  words,  to  futuie  b>iiikrupt  laws,  when  the  conse- 
quence resulting  from  each  is  the  same,  the  lalier  being  con- 
sidered b^  the  counsel  as  being,  in  truth,  nothing  less  than 
tender  laws  in  disguise. 

Ail  answer  to  this  question  has,  in  part,  been  anticipated 
by  ^cme  of  the  preceding  observations.  The  powet  to  pass 
bankrupt  laws  having  been  vested  in  Congress,  either  as  an 
exclusive  power,  or  under  the  belief  that  it  would  certainly 
be  exercised,  it  is  highly  probable  that  State  legislation, 
upon  that  subject  was  not  within  tlic  contemplation  of  the 
convention  ;  or,  if  it  was,  it  is  quite  unlikely  that  the  exer- 
cise of  the  power  by  the  State  legislatures,  would  have  been 
prohibited  by  the  use  of  terms  which,  1  have  endeavoured 
to  show,  are  inapplicable  to  laws  intended  to  operate  pros- 
pectively. For  had  the  prohibition  been  to  pass  laws  im- 
pairing contracts^  iustead  o(  the  obligation  of  contracts^.  I 
admit,  ^hat  it  would  have  borne  the  construction  which  is 
contended  for,  since  it  is  clear  that  the  agreement  of  the  par- 
ties in  the  first  case,  would  be  impaired  as  much  by  a  prior 
as  it  would  be  by  a  subsequent  bankrupt  law.  It  has,  be- 
sides, been  attempted  to  be  shown,  that  the  limited  restric- 
tion upon  State  legislation,  imposed  b)  the  former  prohibi- 
tion, might  be  submitted  to  by  <he  States,  whilst  the  exten- 
sive operation  of  the  latter  would  have  hazarded^  to.  say  the 
least  of  it,  the  adoption  of  the  constitution  by  the  State  con- 
ventions. 

But  an  answer,  still  more  satisfactory  to  my  mind,  is  this  : 
Tender  laws,  of  the  desfcription  stated  in  this  section,  arc 
always  unjubt ;  and,  where  there  is  an  existing  bankrupt  law 
at  the  time  the  contract  is  made,  they  can  seldom  be  u  3ful 
to  the  honest  debtor.  They  violate  the  agreement  of  the 
parties  to  it,  without  the  semblance  of  an  apology  for  the 
measure,  since  they  operate  to  discharge  the  debtor  from  his 
undertaking,  upon  terms  variant  from  those  by  which  he 
bound  himself,  to  the  injury  of  the  creditor,  and  unsupport- 
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1 827.      ^  ^  °^°7  cases,  by  flie  plea  of  necessity.    Thej  extend 
^^v^^  raliaf  to  the  opulent  debtor,  who  does  not  stand  in  need  of 
Ogden      j^  J  ng  ^qIi  3,  ^^  ^^e  one  who  is,  bj  misfortuneHi  often  una- 
Saunderi.   voidable,  reduced  to  poverty,  and  disabled  troro  complying 
witbfai»  engat^ements.     In  rt^lation  to  ^ubhcquenl  contracts, 
they  are  unjust  when  extended  to  the  former  class  of  debt- 
ors, and  useless  to  the  second,  Hinr.e  they  ma)  he  relieved  by 
conforming  to  <he  requisitions  of  the   StHie  bankrupt  law, 
where  there  is  one.     Being  discharged  by  this  lafv  fruin  all 
his  antecedent  debts,  and  haying  his  future  acquisitions  secu- 
red to  him,  an  opportunity  is  afforded  him  to  become  once 
more  a  useful  member  of  society. 

If  this  view  of  the  subject  be  correct,  it  will  be  difficult 
to  prove,  that  a  prospective  bankrupt  law  resembles,  in  any 
of  its  features,  a  law  which  should  make  any  thing  but  gold 
and  silver  coin  a  tender  in  payment  of  debts. 

I  shall  now  conclude  this  opinion,  by  repeating  the  ac- 
knowledgment which  candour  compelled  me  to  make  in 
its  commencement,  that  the  question  which  I  have  been  ex- 
amining is  involved  in  difficulty  and  doubt.  But  if  I  could 
rest  my  opinion  in  favour  of  the  constitutionality  of  the  law 
on  which  the  question  arises,  on  no  other  ground  than  this 
doubt  so  felt  and  acknowledged,  that  alone  would,  in  my  es- 
timation, be  a  satisfactory  vindication  of  it.  It  is  but  a  de- 
cent respect  due  to  the  wisdom,  the  int^rity^  and  the  patri- 
otism of  the  legislative  t>ody,  by  which  any  law  is  passed, 
to  presume  in  favour  of  its  validity,  until  its  violktion  of 
the  constitution  is  proved  beyond  all  reasonable  doubt. 
This  has  always  been  the  language  of  this  Court,  when  that 
subject  has  called  for  its  decision ;  and  I  know  that  it  ex- 
presses the  honest  sentiments  of  each  and  every  member  of 
this  bench.  I  am  perfectly  satisfied  that  it  is  entertained  by 
those  of  them  from  whom  it  is  the  misfortune  of  the  majo- 
rity of  the  Court  to  differ  on  the  present  occasion,  and  that 
they  feel  no  reasbnable  doubt  of  the  correctness  of  the  con- 
clusion to  which  their  best  judgment  has  conducted  them. 

My  opinion  is,  that  the  judgment  of  the  Court  below 
ought  to  be  reversed,  and  judtjment  given  for  the  plaintiff  in 
error. 
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Mr.  Joitice  Jobhsov.    This  suit  was  institated  in  Lou*     1337^ 
itiaDa,  in  (lie  Circuit  Court  of  the  United  SUtet,  by  Stnn^  v^^.'^^w/ 
der»,  the  defendant  here,  against  Ouden,  upon  certain  bills     ^8^^ 
of  exc  hange.     Ogden,  the  defeiidatit  there,  pleads,  iu  bar  to  Ssonders. 
the  action,  a  disiharge  obtaiiK^d,  in  due  Ibrm  of  law,  from 
the  Courts  of  the  State  of  New-Vork,  which  discharge  pur* 
ports  to  release  him  from  all  debts  and  domai;ds  eiisting 
agafust  hiin.on  a  specified  day.    This  demand  is  one  of 
that  description,  and  the  act  under  which  the  dischaige 
was  obtained,  was  the  act  of  New* York,  of  1801,  a  date 
long  prior  to  that  of  the  cause  of  action  on  which  this  suit 
was  instituted.    Tlie  discharge  is  set  forth  in  the  plea,  ahd 
represents  Ogden  as  **  an  insolvent  debtor,  beiilig,  on  the  day 
and  year  .therein  aft^r  mentioned,  in  prison,  in  the  city  and 
county  of  New-York,  on  eiecution  issued  against  him  on 
some  civil  action,'^  Sic*     It  does  not  appear  that  any  suit 
had  ever  been  instituted  against  him  by  this  party,  or  on 
this  cause  of  action,  prior  to  the  present.     The  cause  b^ 
low  was  decided  upon  a  special  verdict,  in  which  the  jury  find, 

Ist.  That  the  acceptance  of  the  bills  on  which  the  action 
was  instituted,  was  made  hy  Ogden,  in  the  city  of  New- 
York,  on  the  days  (hey  severally  bear  date,  the  said  defend- 
ant then  residing  in  the  city  of  New  York,  and  continuing 
to  reside  there  until  a  day  not  specified. 

2d.  That  under  the  laws  of  the  State  of  New- York,  in 
such  case  provided,  and  referred  to  in  the  discbarge,  (which 
laws  are  speciallv  iViund,  &c.  meaning  the  State  law  of 
1801,)  application  was  made  for,  and  the  defendant  obtain- 
ed, the  discharge  hereunto  annexed. 

3d.  That,  by  the  laws  of  New- York,  actions  on  bills  oi 
cschai^e,  and  acceptances  thereof,  are  limited  to  the  term 
of  six  years ;  and, 

4th.  That  at  the  time  the  said  bills  were  drawn  and  ac- 
cepted, the  drawee  and  the  drawer  of  the  same,  were  resi 
dents  and  citizens  of  the  State  of  Kentucky. 

On  this  state  of  facts  the  Court  below  gave  Judgment 
against  Ogden,  the  discharged  debtor. 

We  are  not  in  possession  of  the  grounds  of  the  decision  be- 
low ;  and  it  has  been  argued  here,  as  having  been  given  upon 
the  general  nuUity  of  the  discharge,  on  the  ground  of  its  un 
constitutionaUtv.    But,  it  is  obvious,  that  it  might  also  have 
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1897.      proceeded  upon  the  ground  of  its  nullity,  as  to  citizens  of 

v^^^v^w^  other  States,  who  have  never,  by  any  tict  of  their  own,  sub* 

Ogdw      mitted  themselves  to  the  lex  fori  of  tike  State  that  gives  the 

Saunders,    discharge— considering  the  right  given  by  the  constitution 

to  go  into  the  Courts  of  the  United  States  upon  any  con- 

tracts,  whatever  be  their  lex  loci^  as  modifying  and  limiting* 

the  general  power  which  States.are  acknowledged  to  possess 

over  contracts  formed  under  control  of  their  peculiar  laws* 

This  question,  however,  has  not  been  argued,  and  must 
not  now  be  considered  as  disposed  of  by  this  decision. 

The  abstract  question  of  the  general  power  of  the  States 
to  pass  laws  for  the  relief  of  insolvent  debtors,  will  be  alone 
considered.  And  here,  in  order  to  ascertain  with  precision 
what  we  are  to  decide,  it  is  first  proper  to  consider  what 
this  Court  has  already  decided  on  this  subject.  And  this 
brings  under  review  the  two  cases  of  Stnrges  v.  Crownin' 
shield^  and  MMtllan  v.  AtJieal^  adjudged  in  the  year  I8]9| 
and  contained  in  the  4th  vol.  of  the  Reports.  If  the  mar* 
^nal  note  to  the  report,  or  summary  of  the  effect  of  the 
case  of  MMillan  v.  AtJfeal^  presented  a  correct  view  of 
the  report  of  that  decision,  it  is  obvious,  that  there  would 
remain  very  little,  if  any  thing,  for  this  Court  to  decide. 
But  by  comparing  the  note  of  the  Reporter  with  the  facts  of 
the  case,  it  will  be  found  that  there  is  a  generality  of  es* 
pression  admitted  into  the  former,  which  the  case  itself 
does  not  justify.  The  principle  recognised  and  affirmed  in 
MMtllan  v»  MJ^ealy  is  one  of  universal  law,  and  so  obvious 
and  i'ncontestible  that  it  need  be  only  utiderstood  to  be  as- 
sented to.  It  is  nothing  more  than  this,  **  that  insolvent 
laws  have  no  extra-territorial  operation  upofi  the  contracts  of 
other  States  ;  that  the  principle  is  applicable  as  well  to  the  </u- 
charges  given  under  the  laws  of  the  States^  as  of  foreign 
countries  ;  and  that  the  anterior  or  posterior  character  of  the 
law  under  which  the  discharge  is  given^  with  reference  to  the 
date  of  the  contract^  makes  no  dtsdrxmmation  in  the  appUca- 
tion  of  that  prindple,^^ 

The  report  of  the  case  of  Sturges  v.  Crkaninshield  needs 
also  some  explanation.  The  Court  was,  in  that  case,  greatly 
divided  in  their  views  of  the  doctrine,  and  the  judgment 
partakes  as  much  of  a  compromise,  as  of  a  I^al  adjudica* 
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tion.  The  minority  thought  it  better  to  yield  soinetiiiug 
than  risk  the  whole.  And,  although  their  course  of  reason- 
ing led  them  to  the  general  maintenance  of  the  State  power  ^SA^^ 
pver  the  subject,  controlled  and  limited  alone  by  the  oath  ad-  Saundcn 
miniritered  to  all  their  public  functionaries  to  maintain  the 
constitution  of  the  United  States,  yet«  as  denying  the  power 
to  act  upon  anterior  contracts,  could  do  no  harm,  but,  in  fact, 
imposed  a  restriction  conceived  in  the  true  spirit  of  the 
constitution,  they  were  satisfied  to  acquiesce  in  it,  provided 
the  decision  were  so  guarded  as  to  secure  the  power  over 
posterior  contracts,  as  well  from  the  positive  terms  of  the  ad- 
judication, as  from  inferences  deducible  from  the  reasoning 
of  the  Court 

The  c^e  of  Sturges  v.  Crowninshieldy  then,  must,  in  its 
authority,  be  limited  to  the  terms  of  the  certificate,  and  that 
certificate  affirms. two  propositions. 

!•  That  a  State  has  authority  to  pass  a  bankrupt  law,  pro- 
vided such  law  does  not  impair  the  obligation  of  contracts 
within  the  meaning  of  the  constitution,  and  provided  there 
be  no  act  of  Congress  in  force  to  establish  an  uniform  sys- 
tem of  bankruptcy,  conflicting  with  such  law. 

2.  That  a  law  of  this  description,  acting  upon  prior  con- 
tracts, is  a  law  impairing  the  obligation  of  contracts  within 
the  meaning  of  the  constitution. 

Whatever  inferences  or  whatever  doctrines  the  opinion 
of  the  Court  in  that  case  may  seem  to  support,  the  conclu- 
ding words  of  that  opinion  were  intended  to  control  and  to 
confine  theauthority  of  the  adjudication  to  the  limits  of  the 
certificate. 

I  should,  therefore,  nave  supposed,  that  the  question  of 
exclusive  power  in  Congress  to  pass  a  bankrupt  law  was  not 
now  open ;  but  it  has  been  often  glanced  at  in  argunient,  and 
I  have  no  objection  to  express  my  individual  opinion  upon 
it.  Not  having  recorded  my  views  on  this  point  in  the  case 
otCrawninshitld.  I  avail  myself  of  this  occasion  to  do  so. 

So  far,  then,  am  I  from  admitting  that  the  constitution  af- 
fords any  ground  for  this  doctrine,  that  1  nevtr  had  a  doubt, 
that  the  leading  object  of  the  constitution  was  to  bring  in 
aid  of  the  States  a  power  over  this  subject,  which  their  indi- 
vidual powers  never  could  attain  to ;  so  far  from  limiting  mo- 

Vor.XIJ.  3.-; 
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1837.      ^^^P^9  9^^  attenuating  legislative  power  in  its  known  and 
v^rv^^  ordinary  exercise  in  favour  of  unfortunate  debtors,  that  its 
Ogden      g^i^  object  was  to  extend  and  |)erfect  it,  as  far  as  the  com- 
Saunders,    biiied  powers  of  the  Slates,  rip  resented  by  the  general  go- 
vernuieiit,  co'ild  extend  it.  W  lUinut  timt  provision,  no  pow* 
er  would  liave  existed  that  could  extend  a  dibchaiige  beyond 
the  limits  of  the  State  in  which  it  was  given,  but  with  that 
provision  it  might  be  made  co-extensive  with  the  Uniled 
States.     This  was  conducing  to  one  of  the'j^reat  ciid^  of  the 
constitution,  one  which  it  nevcV  lo^s  ^i^^ht  ol  in  any  of  its 
provisions,  that  of  making  an  American  citizen  as  free  in  one 
State  as  he  was  in  another.     And  when  we  are  told  that  this 
instrument  is  t6  be  construed  with  a  view  to  its  federative 
objects,  I  reply  that  this  view  alone  of  the  subject  is  in  ac- 
cordance with  its  federative  character. 

Auotber  object  in  perfect  accordance  witli  this,  may  have 
been  that  of  exercising  a  salutary  control  over  the  po'.er  of 
the  States,  whenever  that  power  bbould  be  exercised  without 
due  regard  to  the  fair  exercise  of  distributive  justice.  The 
general  tendency  of  the  legislation  of  the  States  at  that  time 
to  favour  the  debtor,  was  a  consideration  which  entered 
deeply  into  many  of  the  provisions  of  the  constitution.  And 
as  the  power  of  the  States  over  the  law  of  their  respective 
forums  remained  untouched  by  any  other  provision  of  the 
constitution ;  when  vesting  in  Congress  tiie  power  to  pass  a 
bankrupt  law,  it  was  worthy  of  the  wisdom  of.  tlie  Conven- 
tion to  add  to  it  the  power  to  make  that  system  uniform  and 
universal.  Yet,  on  tliis  subject,  the  use  of  the  term  uniform^ 
instead  ot  general^  may  well  raiue  a  doubt  whether  it  meant 
more  than  that  such  a  law  should  not  be/>ar<ui/,buthave  an 
equal  and  tmiform  application  in  every  part  of  the  Union. 
This  is  in  perfect  accordance  with  the  spirit  in  which  various 
other  provisions  of  the  constitution  are  conceived. 

For  these  two  objects  there  appears  to  have  been  mucli 
reason  for  vesting  this  power  in  Congress  ;  but  for  extending 
to  the  grant  the  elTect  of  exclusiventss  over  the  power  of 
the  States,  appears  to  me  not  only  without  reason,  but  to  be 
repelled  by  weighty  considerations. 

1.  There  is  nothing  which,  on  the  face  of  the  constitution, 
bears  the  semblance  o(  direct  prohibition  on  the  States  to 
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exercise  this  power ;  and  it  would  seem  strange  that,  if  such      ]  3^7^ 
a  prohibition  had  been  in  the  contemplation  of  the  Con-  s^r^/'^^ 
ventioQ«  when  appropriating  an  entire  section  to  theenume-  '  ^g<^^ 
i-ation  of  prohibitions  on  the  States,  they  had  forgotten  this,   Saunders, 
if  they  had  intended  to  enact  it. 

The  antithetical  language  adopted  in  that  section,  as  to 
every  other  subject  to  which  the  power  of  Congress  had 
been  previously  extended,  affords  a  strong  reason  to  con- 
clude, that  some  direct  and  express  allusion  to  the  power  to 
pass  a  bankrupt  law  would  have  been  here  inserted  also,  if 
they  had  not  intended  that  this  power  should  be  concurrent- 
ly, or,  at  least,  subordinately  exercised  by  the  States.  It 
cannot  be  correct  reasoning,  to  rely  upon  this  fact  as  a  ground 
to  infer  that  the  prohibition  must  be  found  in  some  provision 
not  having  that  antithetical  character,  since  this  supposes  an 
intention  to  insert  the  prohibition,  which  intention  can  only 
be  assumed.  Its  omission  is  a  just  reason  for  forming  no 
other  conclusion  than  that  it  was  purposely  omitted.     But, 

2.  It  is  insisted,  that,  though  not  express,  the  prohibi* 
tion  is  to  be  inferred  from  the  grant  to  Coiigress  to  establish 
uniform  laws  on  the  subject  of  bankruptcies  throughout  the 
United  States ;  and  that  this  grant,  standing  in  connexion 
with  that  to  establish  an  uniform  rule  of  naturalization, 
which  is,  in  its  nature,  exclusive,  must  receive  a  similar 
constniction. 

There  are  many  answers  to  be  given  *  to  this  argument ; 
and  the  first  is,  that  a  mere  grant  of  a  State  power  does  not, 
in  itself,  necessarily  imply  an  abandonment  or  relinquish- 
ment of  the  power  granted,  or  we  should  be  involved  in 
the  absurdity  of  denying  to  the  States  the  power  of  taxa- 
tion, and  sundry  other  powers  ceded  to  the  general  govern- 
ment. But  much  less  can  sucH  a  consequence  follow  from 
vesting  in  the  general  government  a  power  which  no  State 
po$ses$edy  and  which,  all  of  them  combined,  could  not  ex- 
ercise to  meet  the  end  proposed  in  the  constitution.  For, 
if  every  State  in  the  Union  were  tof  ass  a  bankrupt  law  in 
the  same  unvarying  words,  although  this  would,  undoubted- 
ly, be  an  uniform  system  of  bankruptcy  in  its  literal  sense^ 
it  would  be  very  far  from  answering  the  grant  to  Congress. 
There  would  still  need  "some  act  of  Congress,  or  ^ome  treaty 
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1827*      under  sanction  of  an  act  of  Congress,  to  give  discharges  in 
^^^/-^^  one  State  a  full  operation  in  the  other.     Thus,  then,  the  in* 
Ogden     ferencc  which  we  are  called  upon  to  make,  will  be  found 
Saunders,   not  to  rest  upon  any  actual  cession  of  State  power,  but  upon 
the  creation,  of  a  new  power  which  no  State  ever  pretended 
to  possess;  a  power  which,  so  far  from  neces)»arily  dimi- 
nishing, or  impairing  the  State  power  over  the  subject,  might 
find  its  full  exercise  in  simply  recognising  a^i  valid,  in  evei^ 
State,  all  dischai-ges  which  shall  be  honestly  obtained  under 
the  existing  laws  of  any  State. 

Again ;  the  inference  proposed  to  be  deduced  from  this 
grant  to  Congress,  will  be  found  much  broader  than  the 
principle  in  which  the  deduction  is  claimed*  For,  in  this, 
as  in  many  other  instances  in-  the  constitution,  the  grant  im- 
plies  only  the  right  to  asswne  and  exercise  a  power  over  the 
Mvbject.  Why,  then,  should  the  State  powers  cease  before 
Congresb  shall  have  acted  upon  the  subject  ?  or  why  should 
that  be  converted  into  a  present  and  absolute  relinquish- 
ment of  power,  which  is,  in  its  nature,  merely  potential,  and 
dependent  on  the  discretion  of  Congress  whetlier,  and 
wheir,  to  enter  on  the  exercise  of  a  power  that  may  super- 
sede it  ? 

Let  any  one  turn  his  eye  back  to  the  time  when  this  grant 
was  made,  and  say  if  the  situation  of  the  people  admitted  of 
an  abandonment  of  a  power  so  familiar  to  the  jurispnidencc 
of  every  State;  so  universally  sustained  in  its  reasonable 
exercise,  by  the  opinion  ar.d  practice  of  mankind,  and  so  vi- 
tally important  to  a  people  overwhelmed  in  debt,  and  urged 
to  enterprise  by  the  activity  of  mind  that  is  generated  by 
revolutions  and  free  governments. 

I  will  with  confidence  affirm,  that  the  constitution  had 
iiever  been  adopted,  had  it  then  been  imagined  that  this 
question  would  ever  have  been  made,  or  that  the  exercise 
of  this  power  in  the  States  should  ever  have  depended 
upon  the  views  of  the  tribunals  to  which  that  constitution 
was  about  to  give  existence.  The  argument  proposed  to 
be  drawn  from  a  comparison  of  this  power  with  that  of 
Congress  over  naturalization,  is  not  a  fair  one,  for  the  cases 
are  not  parallel ;  and  if  they  were,  it  is  by  no  means  settled 
}hat  the  States  would  have  been  precluded  from  this  power. 
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if  Congress  had  not  assumed  it.     But.  admitting,  argununti      ig^?. 
gratia^  that  thej  would,  still  there  an*  considerations  bear-  v.^^^^^ 
ing  upon  Xhe  one  power,  which  have  no  appHcation  to  the      ^^  *" 
other.     Our  foreign  intercourse  being  exclusively  commit-   Saunders, 
ted  to  the  general  ^o^ernmeiit,  it  is  peculiarlj   their  pro- 
vince to  determine  who  are  entitled   to  the  privileges  of 
^American  citizens,  and  the  protection  of  the  American  go- 
vernment.    And  the  citizens  of  any  one  State  being  enti- 
tled by  the  constitutioji  to  enpy  the  rights  of  citizenship  in 
every  other  State,  that  fact  creates  an  interest  in  this  par- 
ticular in  each  other  s  acts,  which  does  not  eiist  with  regard 
to  their  bankrupt  laws ;  since  State  acts  of  naturalization 
would  thus  be  extra-tefritonal  in  their  operatiob,  and  have 
an  influence  on  the  most'vital  interests  of  other  States. 

On  these  grounds.  State  laws  of  naturalization  may  be 
brought  under  one  of  the  four  heads  or  classes  of  powers 
precluded  to  the  States,  to  wit :  that  of  incompatibility ;  and 
on  this  ground  alone,  if  any,  could  the  States  be  debarred 
from  exercising  this  power,  had  Congress  not  proceeded  to 
assume  it.     There  is,  therefore,  nothing  in  that  argument. 

The  argument  deduced  fn>m  the  commercial  character  of 
bankrupt  laws  is  still  more  unfortunate.  It  is  but  necessary 
to  follow  it  out,  and  the  inference,  if  any,  dcducible  frdm  it. 
will  be  found  to  be  direct  and  conclusive  in  favour  of  the 
State  rights  over  this  subject.  For  if,  in  consideration  of 
the  power  vested  in  Congress  over  foreign  commerce,  and 
the  commerce  between  the  States,  it  was  proper  to  vest  a 
power  over  bankruptcies  that  should  pervade  the  States ;  it 
would  seem,  that  by  leaving  the  regulation  of  internal  com- 
merce in  the  power  of  the  States,  it  became  equally  proper 
to  leave  the  exercise  of  this  power  within  their  own  limits 
unimpaired. 

With  r^rd  to  the  universal  understanding  of  the  Ameri- 
can people  on  ihis  subject,  there  cannot  b^  two  opinions.  If 
ever  contemporaneous  exposition,  and  the  clear  understand- 
ing of  the  contracting  parties,  or  of  the  legislating  power, 
(it  is  no  matter  in  which  hght  it  be  considered,)  could  be  re- 
sorted to  as  the  means  of  expounding  an  instrument,  the  con- 
tinuing and  unimpaired  existence  of  this  power  in  the  States 

ught  never  to  have  been  coivtroverted.    Nor  was  it  con- 
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1827*  troverted  until  the  repeal  of  the  bankrupt  act  of  1800,  or 
y^^'sr^^  until  a  state  of  things  arose  in  which  the  means  of  compel- 
^ga«n  ling  a  resort  to  the  exercise  of  this  power  by  the  United 
SauDderf.  States  bctame  a  subject  of  much  interest.  Previouslv  to 
that  period,  thr  Slates  remained  in  (he  peaceable  exercise 
of  this  power,  under  circumstances  entitled  to  great  conside- 
ration. In  every  State  in  the  Union  was  the  adoption  of 
the  constitution  resisted  by  men  of  the  keenest  and  most 
comprehensive  minds;  and  if  an  ai^ument;  such  as  this,  to 
calculated  to  fasten  on  the  minds  of  a  people,  jealous  of  State 
rights,  and  deeply  invoKed  in  debt,  could  have  been  ima- 
gined, it  never  would  have  escaped  them.  Yet  no  where 
does  it  appear  to  have  been  thought  of;  and,  after  adoptii^ 
the  constitution,  in  every  part  of  the  Union,  we  find  the  very 
framers  of  it  every  where  among  the  leading  men  in  public 
life,  and  legislating  or  adjudicating  under  the  most  solemn 
oath  to  maintain  the  constitution  of  the  United  States,  >ei 
no  where  imagining  that,  in  the  cj^ercise  of  this  power,  ^hey 
violated  their  oaths,  or  transcended  their  rights.  Every 
where,  too,  the  principle  was  practically  acquiesced  in,  that 
taking  away  the  power  to  pass  a  law  on  a  particular  subject 
was  equivalent  to  a  repeal  of  existing  laws  on  that  subject. 
Yet  in  no  instance  was  it  contended  that  the  bankrupt  laws 
of  the  States  were  repealed,  while  those  on  navigation,  com- 
merce, the  admiralty  jurisdiction,  and  various  others,,  were  at 
onceabandoned  without  (t»e  formality  of  a  repeal.  Witti  regard 
to  their  bankrupt  or  insolvent  laws,  they  went  on  carrying 
them  into  effect  and  abrogating,  and  re-enactin|£  them,  with- 
out a  doubt  of  their  full  and  unimpaired  power  over  the 
subject.  Finally,  when  the  bankrupt  law  of  1800  was  enact- 
ed, the  only  power  that  seemed  interested  in  uen^ing  the 
right  to  the  States,  formally  pronounced  a  full  and  absolute 
recognition  of  that  right.  It  is  impossible  for  language  to 
be  more  full  and  explicit  on  the  subject,  than  is  the  sixth  sec- 
tion of  this  act  of  Congress.  It  acknowledges  both  the  va- 
lidity of  existing  laws,  and  the  right  of  passing  future  laws. 
The  practical  construction  given  by  that  act  to  the  consti- 
tution is  precisely  this,  that  it  amounts  only  to  a  right  to  as* 
sume  thep(mer  to  legislate  on  the  subject^  and^  therefore^  ah- 
rogates  or  suspends  the  existing  laws^  only  so  far  as  thty  nmy 
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clash  wUh  th$  provisions  of  the  act  of  Cotigrtss.    This  con-      j  827, 
struction  was  universally  acquiesced  in,  for  it  was  that  on  \^f\^^^ 
which  there  had  previously  prevailed  but  one  opinion  from      *>8J*«n 
the-date  of  the  constitution.  Saunders. 

Much  alarm  hab  been  exi^e^j^ed  ref^pecting  the  inharmo- 
nious operation  of  so  many  sy»tt:nis,  ail  operating  at  the 
same  time.  Bui  I  mast  8a}  that  I  cannot  di«i:over  any  real 
ground  for  these  apprehensions.  Nothing  but  a  future  ope- 
ration is  here  contended  for,  aud  noiliing  is  easier  than  to 
avoid  those  rocks  and  quicksands  which  are  visible'  to  alh 
Most  of  the  dangers  are  imaginary,  for  the  interests  of  each 
community,  its  respect  for  the  opinion  of  mankind,  and  a 
remnant  of  moral  feeling  which  will  not  cease  to  operate  in 
the  worst  of  times,  wiU  always  present  important  barriers 
against  the  gross  violation  of  principle.  Hnw  is  the  general 
government  itself  made  up,  but  of  the  same  materials  >^I.:?h 
separately  make  up  the  governments  of  the  States  ? 

It  is  a  very  important  fact,  and  calculated4o  dissipate  the 
fears  of  those  who  seriously  apprehend  danger  from  this 
quarter,  that  the  powers  assumed  and  exercised  by  the 
States  over  this  subject,  did  not  compose  any  part  of  the 
grounds  of  compKiint  by  Great  Britain,  when  negotiating 
witti  our  government  on  the  subject  of  violations  of  the 
treaty  of  peace.  Nt>r  is  it  immaterial  as  an  historical  fact, 
to  show  the  evils  against  which  tht*  constitution  really  in- 
tended to  provide  a  remedy .  Indeed,  it  is  a  solecism  to  sup- 
pose, that  the  permanent  laws  of  any  government,  particu- 
larly those  which  relate  to  the  administration  of  justice  be* 
tween  individuals,  can  be  radically  unequal  or  even  unwise* 
It  is  scarcely  ever  so  in  despotic  governments ;  much  less  in 
those  in  which  the  good  of  the  whole  is  the  predominating 
principle.  The  danger  to  be  apprehended,  is  from  tempo- 
rary provisions  and  desultory  legislation ;  and  this  seldom 
has  a  view  to  (uture  contracts. 

At  all  events,  whatever  be  the  degree  of  evil  to  be  pro- 
duced by  such  laws,  the  limits  of  its  action  are  necessarily 
confined  to  the  territory  of  those  who  inflict  it.  The  ulti- 
mate object  in  denying  to  the  States  this  power,  would  seem 
to  be,  to  give  the  evil  a  wider  range,  if  it  be  one,  by  extend- 
ing the  bienefit  of  discharges  -over  the  whole  of  the  Uuion 
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1827.      Bu^  i^  i^  impossible -to  suppose,  that  the  framersof  the  con- 

\^^\/^^  stitution  could  have  regarded  the  exercise  of  this  power  as 

Ogden     j^jj  g^i  j^  ^Yie  abstract,  else  they  would  hardly  have  eD^raft- 

Saunden.   ^d  it  upon  that  instrument  which  was  to  become  the  great 

safeguard  of  public  justice  and  public  morals. 

And  had  they  been  so  jealous  of  the  exercise  of  this 
power  in  the  Slates,  it  is  not  credible  ttiat  they  would  have 
left  unimpaired  those  unquestionable  powers  over  the  ad- 
ministration of  justice  which  the  States  do  exercise,  and 
which,  in  their  immoral  exercise,  might  leave  to  thecreditor 
ttie  mere  shadow  of  justice.  The  debtor's  person^  no  one 
doubts,  may  be  exempted  from  execution.  But  there  is 
high  precedent  for  exempting  his  lands ;  and  public  feeling 
would  fully  sustain  an  exemption  of  his  slaves.  What  is  to 
prevent  the  extension  of  exemption,  until  nothing  is  left  but 
the  mere  mockery  of  a  judgment,  without  the  means  of  en- 
forcing its  satisfaction  ? 

But  it  is  not  only  in  their  execution  laws,  that  the  cre- 
ditor has  been  left  to  the  justice  and  honour  of  the  States 
for  his  security.  Every  judiciary  in  the  Union  owes  its  ex- 
istence to  some  legislative  act;  what  is  to  prevent  a  repeal 
of  that  act  ?  and  then,  what  becomes  of  his  remedy,  if  he 
has  not  access  to  the  Courts  of  the  Union  ?  Or  what  is  to 
prevent  the  extension  of  the  right  to  imparl  ?  of  the  time 
to  plead  ?  of  the  interval  between  the  sittings  of  the  State 
Courts?  Where  is  the  remedy  against  all  this?  and  why 
were  not  these  powers  taken  also  from  the  States,  if  they 
^could  not  be  trusted  with  the  subordinate  and  incidental 
power  here  ifenicd  them?  The  truth  is,  the  Convention 
saw^ll  Ihti^aud  saw  the  impossibility  of  providing  an  ade- 
quate remedy  for  such  mischiefs,  if  it  was  not  to  be  found 
ultimately  in  the  wisdom  and  virtue  of  the  State  rulers,  un- 
de'r  the  salutary  control  of  that  repMblican  form  of  govern- 
ment which  it  guarantees  to  every  State.  For  the  foreigner 
and  the  citizens  of  other  States^  it  provides  the  safeguard  of 
a  tribunal  which  cannot  be  controlled  by  State  laws  in  the 
application  of  the  remedy ;  and  for  the  protection  of  all, 
was  interposed  that  oath  which  it  requires  to  be  adminis- 
tered to  all  the  public  functionaries,  as  w^ll  of  the  States  as 
the  United  States,     It  may  be  called  the  ruling  principle  of 
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tlie  constitution,  to  interfere  as  little  as  possible  between  the  1 337. 
citizen  and  bis  own  State  government ;  and  bence,  with  a 
few  safeguards  of  a  very  general  nature,  the  executive,  le- 
gislative and  judicial  functions  of  the  States  are  left  as  they 
were,  as  to  their  own  citizens,  and  as  to  all  internal  con- 
cerns. It  is  not  pretended  that  this  discharge  could  operate 
upon  d:ie  rights  of  the  citizen  of  any  other  State,  unless  his 
contract  was  entered  into  in  the  State  that  gave  it,  or  unless 
he  had  voluntarily  submitted  himself  to  the  lex  fori  o£  the 
State  before  the  discharge,  in  both  which  instances  he  is 
subjected  to  its  effects  by  his  own  voluntary  act. 

For  these  considerations,  I  pronounce  the  exclusive  pow- 
er of  Congress  over  the  relief  of  insolvents  untenable,  and 
the  dangers  apprehended  from  the  contrai^  doctrine  un- 
real. 

We  will  next  inquire  whether  the  States  are  precluded 
from  the  exercise  of  this  power  by  that  clause  in  the  consti- 
tution, which  declares  that  no  State  shall  ^^pass  any  bill  of 
attainder,  ex  post  facto  law,  or  law  impairing  the  obligation 
ofcontracts.'^ 

This  law  of  the  State  of  New- York  is  supposed  to  have 
violated  ttie  obligation  of  a  contract,  by  releasing  Ogden  from 
a  debt  which  he  had  not  satisfied ;  and  the  decision*  turns 
upon  the  quesuon,  first,  in  what  "Consists  the  obligation  of  a 
contract?  and,  secondly,  whether  the  act  of  New- York  will 
amount  to  a  violation  cif  ttiat  obligation,  in  the  sense  of  tlie 
constitution* 

The  first  of  these  questions  has  been  so  often  examined 
and  considered  in  this  and  other  Courts  of  the  United  States* 
aftid  go  Utde  progress  has  yet  been  made  in  fixing  the  precise 
meaning  of  the  words  "  obligation  of  a  x:ontract,''  that  I 
should  turn  in  despair  from  the  inquiry,  were  I  not  convin- 
ced that  the  difficulties  the  question  presents  are  mostly 
factitious,  and  the  result  of  refinement  and  technicality ;  or 
^f  attempts  at  definition  made  in  terms  defective  *&oth  in 
precision  and  comprehensiveness.  Right  or  wrong,  I  come 
to  my  conclusion  on  their  meaning,  as  applied  to  executory 
contracts,  the  subject  now  before  us,  by  9  simple  and  short- 
banded  exposition. 

Ri^  and  dt^igativn  are  considered  by  all  ethical  writers 

Vou  XII.  ?f 
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1 027.      ^^  correlative  terms :  Whatever  i  by  my  contract  give  ano- 
v^v^v^^^  ther  a  right  to  require  of  me,  I  by  that  act  lay  myself  under 
Ogdiiu      ^^  obligatiou  to  yield  or  bestow*    The  obligation  of  every 
Saunders,    contract  will  then  consist  of  diat  right  or  power  over  my 
will  or  actions,  which  1,  by  my  contract,  confer  on  another. 
And  that  right  and  power  will  be  found  to  be  measured  nei- 
ther by  moral  law  alone,  nor  universal  law  alone,  nor  by  the 
laws  of  society  alone,  butby  a  combination  of  the  threCy^^n 
operation  in  which  the  moral  law  is  explained  and  applied 
by  tlie  law  of  nature,  and  both  modified  and  adapted  to  the 
exigencies  of  society  by  positive  law.   The  constitutioh  was 
framed  for  society,  and  an  advanced  state  of  society,  in  which 
1  will  undertake  to  say  that  all  the  contracts  of  men  receive 
a  relative,  and  not  a  positive  interpretation :  for  the  rights 
of  all  must  be  held  and  enjoyed  in  subserviency  to  the  good 
of  the  whole.    The  State  construes  them,  the  State  applies 
them,  the  State  controls  them,  and  the  State  decides  how  far 
the  social  exercise  of  the  rights  they  give  us  over  each  other 
can  be  justly  asserted.     1  say  the  social  exercise  of  these 
rights,  because  in  a  state  of  nature,  they  are  asserted  over 
a  fellow  creature,  but  in  a  state  of  society,  over  a  fellow  ci- 
tizen.  Yet,  it  id  worthy  of  observation,  how  closely  the  ana* 
logy  is  preserved  between  the  assertion  of  these  rights  in  a 
bUte  of  nature  and  a  state  of  society,  in  their  application  to 
the  class  of  contracts  under  consideration. 

Two  men,  A.  and  B.,  having  no  previous  connexion  with 
each  other,  (we  may  suppose  them  even  of  hostile  nations,) 
are  thrown  upon  a  desert  island.  The  first,  having  had  the 
good  fortune  to  procure  food,  bestows  a  part  of  it  upon  the 
otlier,  and  he  contracts  to  return  an  equivalent  in  kind.  It 
is  obvious  here,  that  B.  subjects  himself  to  something  more 
tlian  the  moral  obligation  of  his  contract,  and  that  the  law 
of  nature,  &nd  the  sense  of  mankind,  would  justify  A.  b  re- 
sorting to  any  means  in  hiff  power  to  compel  a  compliance 
with  this  contract.  But  if  it  should  appear  that  B.,  by  sick- 
ness, by  accident,  or  circumstances  beyond  human  control, 
liowever  superinduced,  could  not  possibly  comply  with  hia 
contract,  the  decision  would  be  otherwise,  and  the  exercise 
of  compulsory  power  over  B.  would  be  followed  with  the 
iudignation  of  mankind.    He  has  carried  the  power  con- 
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feired  on  him  over  the  will  or  aciiohs  of  unother  beyond      1B37* 
their  legitimate  extent,  and  done  injostice  in  his  turn,  "^T^C^ 
**  Summumjui  $$t  mntma  injtma.^^  \^ 

The  progress  of  parties,  from  the  initiation  to  the  con-  Ssnndmrfi 
summation  of  their  rights,  b  exactly  parallel  to  this  in  a 
state  of  society.  With  this  difference,  that  in  the  concoc- 
tion of  their  contracts,  ttiey  are  controlled  by  the  laws  of 
the  society  of  which  they  are  members ;  and  for  the  con- 
struction and  enforcement  of  their  contracts,  they  rest  upon 
the  functionaries  of  its  gorermneBt.  They  can  enter  into  no 
contract  which  the  laws  of  that  community  forbid,  and  the 
validity  and  effect  of  their  contracts  is  what  the  existing 
laws  give  to  them.  The  remedy  is  no  longer  retained  in 
their  own  hands,  but  surrendered  to  the  communis,  to  a 
power  competent  to  do  justice,  and  bound  to  dischaige  to-^ 
wards  them  the  acknowledged  duties  of  goremment  to  so- 
ciety, according  to  received  principles  of  equal  justice^ 
The  public  duty,  in  this  respect,  is  the  substitute  for  that 
right  which  they  possessed  in  a  state  of  nature,  to  enforce 
the  fulfilment  of  contracts ;  and  if,  even  in  a  state  of  na- 
ture, limits  were  prescribed  by  the  reason  and  nature  of 
thingpi,  to  the  exercise  of  individual  power  in  enacting  the 
fulfilment  of  contracts,  much  more  will  they  be  in  a  state 
of  society.  For  it  is  among  the  duties  of  society  to  enforce 
the  rights  of  humanity ;  and  both  the. debtor  and. the  so- 
ciety have  their  interests  in  the  administration  of  justice, 
and  in  the  general  good ;  interests  which  must  not  be  swal- 
lowed up  and  lost  sight  of  while  yielding  attention  to  the 
claim  of  the  creditor.  The  debtor  may.  plead  the  visita- 
tions of  Providence,  and  the  society  has  an  interest  in  pre* 
serving  every  member  of  the  community  from  desponden- 
cy—-in  relieving  him  from  a  hopeless  state  of  prostration,  in 
which  he  would  be  useless  to  himself,  his  family,  and  the ' 
community.  When  that  state  of  things  has  arrived  in  which 
the  community  has  fairly  and  fully  discharged  its  duties  to 
the  creditor,  and  in  which,,  pursuing  the  debtor  any  longc^ 
would  destroy  the  one,  without  benefitting  the  other,  must 
always  be  a  question  to  be  determined  by  the  comnM>n 
guardian  of  the  rights  of  both  ;  and  in  this  originates  the 
power  exercised  hy  governments  in  ftvonr  of  insohnepN. 
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1 B37.      I^  grows  cwt  of  the  adttiiiittntiOB  of  jottkoy^niid  if  a  tecoi^ 
v^^^*^^  tary  appendage  to  k. 
Ogdeii         j^^^  ^33  ^  ^Q^  ^1^^  1^  diilemit  idea  prerailed,  and 

Saunders,  tben  it  was  sapposed  tbit  the  rights  of  the  creditor  required 
the  sale  of  the  debtor^  and  his  fiunilj*  A  similar  notion 
now  preyaib  on  the  coast  of  Africa,  and  is  often  exercised 
there  by  brute  force.  It  is  worthy  only  of  the  coontij 
in  which  it  now  exists,  and  of  ttiat  state  of  society  in  which 
it  once  originated  and  prevailed. 

^*  Lex  turn  cogU  md  tfnpo##fMta,"  is  la  maxim  applied  by 
laWto  the  contracts  of*  parties  in  a  hundred  ways*  And 
where  is^4he  objection,  in  a  moral  or  political  view,  to  ap«- 
plying  it  to  the  exercise  of  the  power  to  relieve  insolvents  ? 
It  is  in  analogy  with  this  maxim,  tfiat  the  power  to  relieve 
them  is  exercised ;  atid  if  it  never  was  imagined,  tiiat,  in 
other  cases,  this  maxim  violated  flie  obligation  of  ctotractt, 
I  see  no  reason  why  the  fair,  ordinary,  and  reasonable  eter* 
cise  of  it  in  this  instance,  should  be  subjected  to  that  impo- 
tation. 

If  it  be  objected  to  these  views  of  the  subject,  that  Ae)r 
are  as  applicable  to  contracts  prior  to  the  law,  as  to  tfaos^ 
posterior  to  it,  and,  tfierefore,  inconsistent  with  thedecisidn 
in  the  case  of  Sturges  v.  Crowninshieldj  my  reply  is,  that  I 
think  this  no  objection  to  its  correctness.  I  entertained  this 
opinion  then,  and  have  seen  no  reason  to  doubt  it  since. 
But  if  applicable  to  the  case  of  prior  debts,  multo  fortiori, 
will  it  be  so  to  fliose  contracted  subsequent  to  such  a  law; 
the  posterior  date  of  the  contract  removes  all  doubt  of  its 
being  in  the  fair  and  unexceptionable  administration  of  jus- 
tice that  the  discharge  is  awarded. 

I  must  not  be  understood  here,  as  reasoning  upon  the  as- 
sumption that  the  remedy  is  grafted  into  the  contract.  I 
hold  the  doctrine  untenable,  and  infinitely  more  restrictive 
on  State  power  than  the  doctrine  contended  for  by  the  op- 
posite party.  Smce,  if  the  remedy  enters  into  the  contract, 
then  the  States  lose  all  power  to  alter  their  1§wb  for  the  ad- 

• 

ministration  of  justice.  Yet,  I  freely  admit,  that  the  reme- 
dy enters  into  the'  views  of  the  parties  when  contracting ; 
that  the  constitution  pledges  the  States  to  every  creditor  for 
the  full,  and  fair^  and'cendid  exercise  of  State  power  to  the 
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eods  bf  justice,  accbrding  to  its  ordinal^  adrnmistratioD,  mi*  18^. 
influenced  by  viewe  to  l^ten,  or  lessen,  or  defer  the  oUi-  v^^v^^ 
gation  to  which  each  contract  fairly  and  legally  subjects  the  ^S^^ 
individual  who  enters  into  it.  Whenever  an  individual  en^  Btundert. 
ters  into  a  contract,  I  think  bis  assent  is  to  be  inferred,  to 
abide  by  those  rules  in  the  administration  of  justice  which 
beloi^  to  the  jurisprudence  of  the  country  of  the  contract. 
And  when  compelled  to  pursue  his  debtor  in  other  Stetes, 
he  is  equally  bound  to  acquiesce  in  the  law  of  the  forum  to 
which  he  subjects  himself.  The  law  of  the  contract  re- 
mains  the  same  every  where,  and  it  will  be  the  same  in 
every  tribunal;  but  the  remedy  necessarily  varies,  and  wifli 
it  the  effect  of  the  constitutional  pledge,  which  can  only 
have  relation  to  the  hws  of  distributive  justice  known  to 
the  policy  of  each  State  severally.  It  is  very  true,  that  in- 
conveniences may  occasionally  grow  out  of  irregularities  in 
file  administration  of  justice  by  the  States.  But  tbecittselk 
of  the  same  State  is  referred  to  bis  influence  over  his  okn 
institutions  for  his  security,  and  the  citizens  of  the  other 
States  have  the  institutions  and  powers  of  the  general  go- 
vernment to  resort  to.  And  this  is  all  the  security  the  con- 
stitution ever  intended  to  hold  out  against  the  undue  eter- 
cise  of  the  power  of  the  States  over  their  own  contracts, 
and  their  own  jurisprudence. 

But,  since  a  knowledge  of  the  laws,  policy,  and  jurispru- 
dence of  a  State,  is  necessarily  imputed  to  every  one  en- 
tenag  into  contracts  within  its  jurisdiction,  of  what  surprise 
can  be  complain,  or  what  violation  of  public  faith,  who  still 
toters  into  contracts  under  that  knowledge  ?  It  is  no  reply 
to  uiige,  that,  at  the  same  time  knowing  of  the  constitution, 
he  had  a  right  to  suppose  the  dischai^  void  -and  inopera- 
tive, since  this  would  be  but  speculating  on  a  legal  opinion, 
in  which,  if  he  proves  mistaken,  he  has  still  nothing  to  com- 
plain of  but  his  own  temerity,  and  concerning  which,  all 
that  come  after  this  decision,  at  least,  cannot  complain  of 
being  misled  by  their  ignorance  or  misapprehensionSr  Their 
knowledge  of  the  existing  laws  of  the  State  will  hencefor- 
ward be  unqualified,  and  was  so,  in  the  view  of  the  law^  be- 
fore this  decision  was  made. 

It  is  now  about  twelve  or  fourteen  years  since  I  was  called 


286  CASES  IN  THE  SUPREME  COURT 

1897.      upon,  on  my  €ircuit,  in  the  case  of  6e//,  Canange  ^  Co.  Vr 

N^^^v-^  JL  Jacoba^  to  review  all  this  dottrine.    The  cause  was  ably 

^^*"     aigued  by  gentlemen  whose  talents  are  well  known  in  this 

Saunders.  Capitol,  and  the  opinions  which  1  then  formed,  I  have  seen 

no  reason  since  to  distrust. 

It  appears  to  me,  that  a  great  part  of  the  difficulties  of 
the  cause,  arise  from  not  giving  sufficient  weight  to  the  ge- 
neral intent  of  this  clause  in  the  constitution,  and  subject- 
ing it  to  a  severe  literal  construction,  which  would  be  better 
adapted  to  special  pleadings. 

By  classing  bills  of  attainder,  ex  post  facto  iaws,  and  laws 
impairing  the  obligation  of  contracts  together,  the  general 
intent  becomes  very  apparent;  it  is  a  general  provision 
against  arbitrary  and  tyrannical  legislation  over  existing 
rights,  whether  of  person  or  property.  It  is  true,  that  some 
confusion  haa  arisen  from  an  opinion,  which  seenrs  early, 
and  without  due  examination,  to  have  found  its  vay  into 
this  Court;  that  the  phrase  '^ex  poatfacto^^  was  confined 
to  laws  affecting  criminal  acts  alone.  The  ikct,  upon  ex* 
amination,  will  be  found  otherwise ;  for  neither  in  its  signifi- 
cation or  uses  is  it  thus  restricted.  It  applies  to  civil 
as  well  as  to  criminal  acts,  (i  Shep.  Towh.  68.  70.  73;) and 
with  this  enlarged  signification  attached  to  that  phrase,  the 
purport  of  the  clause  would  be,  *'''thai  the  Statee  thallpoBs 
no  lawj  attaching  to  the  acts  of  individuals  other  effects  or 
consequences  than  those  attached  to  them  ffy  the  laws  existing 
at  their  date  ;  and  all  ct>ntracts  thus  eonstruedy  shall  be  en* 
forced  according  to  their  just  and  reasonabk  purport.^^ 

But  to  assign  to  contracts,  universally,  a  literal  purport, 
and  to  exact  for  them  a  rigid  literal  fulfilment,  c6uld  not 
have  been  the  intent  of  the  constitution.  It  is  repelled  by 
a  hundred  examples.  Societies  exercise  a  positive  control 
as  well  over  the  inception,  construction,  and  fulfilment  of 
contracts,  as  over  th.e  form  and  measure,  of  the  remedy  to 
enforce  th^m. 

As  instances  of  the  first,  take  the  contract  imputed  to  the 
drawer  of  a  bill,  or  endorser  of  a  note,  with  its  modifica- 
tions ;  the  deviations  of  the  law  from  the  literal  contract  of 
the  parties  to  a  penal  bond,  a  mortgage,  a  policy  of  insu- 
rance, Kittomfy  bond,  and  vnrious  others  that  might  be 
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euumerated.    And  for  instances  of  discretion  exercised  in      1 827« 
applying  the  remedy,  take  the  time  for  which  executors  are  v^^v^^ 
exempted  from  suit ;  the  exemption  of  members  of  legisla-        ^^^ 
tures ;  of  judges ;  of  persons  attending  Courts,  or  going  to    Baund«r». 
elections ;  the  preferences  given  in  the  marshalling  of  as- 
sets ;  sales  on  credit  for  a  present  debt ;  shutting  of  Courts 
altogether  against  gaming  debts  and  usurious  contracts,  and 
above  all,  acti  of  limitatian.    I  hold  it  impossible  to  main- 
tain the  constitutionality  of  an  act  of  limitation,  if  the  mo- 
dification of  the  remedy  against  debtors,  implied  in  the  dis- 
charge of  insolvents,  is  unconstitutional.    I  have  seen  no 
distinction  between  the  cases  that  can  bear  examination. 

It  is  in  vain  to  say  that  acts  of  limitation  appertain  to  the 
remedy  only :  both  descriptions  of  laws  appertain  to  the  re- 
medy, and  exactly  in  the  same  way  ;  they  put  a  period  to 
the  remedy,  and  upon  the  same  terms,  by  what  has  been 
called,  a  tender  of  paper  money  in  the  form  of  apleOy  and  to 
the  advantage  of  the  insolvent  laws,  since  if  the  debtor  can 
pay,  he  has  been  made  to  pay.  But  the  door  of  justice  is 
shut  in  the  face  of  the  creditor  in  the  other  instance,  with- 
out an  inquiry  on  the  subject  of  the  debtor's  capacity  to 
pay.  And  it  is  equally  vain  to  say,  that  the  act  of  limita- 
tion raises  a  presumption  of  payment,  since  it  cannot  be  ta- 
ken advantage  of  on  the  general  issue,  without  provision 
by  statute ;  and  the  only  legal  form  of  a  plea  implies  an  ac- 
knowledgment that  the  debt  has  not  been  paid. 

Yet  so  universal  is  the  assent  of  mankind  in  favour  of  li- 
mitation acts,  that  it  is  the  opinion  of  profound  politicians, 
that  no  nation  could  subsist  without  one. 

The  right,  then,  of  the  creditor,  to  the  aid  of  the  public 
arm  for  the  recovery  of  contracts,  is  not  absolute  and  unli- 
mited, but  may  be  modified  by  the  necessities  or  policy  ot 
societies.  And  this,  together  with  the  contract  itself,  must 
be  taken  by  the  individual,  subject  to  such  restrictions  and 
conditions  as  are  imposed  by  the  laws  of  the  country.  The 
right  to  pass  bankrupt  laws  is  asserted  by  every  civilized 
nation  in  the  world.  And  in  no  writer,  I  will  venture  to  say, 
has  it  ever  been  suggested,  that  the  power  of  annulling  such 
contracts,  universally  exercised  under  their  bankrupt  or  in- 
solvent systems,  involves  a  violation  of  the  obligation  of  con 
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lft97.  tracts.  In  interDatioD;il  law,  the  auhjeet  is  perfectly  ttDder^ 
N^Fv^^r^  stood,  and  the  right  generally  acquiesced  in ;  and  yet  the 
^M«"  denial  of  justice  ia,  by  the  same  code,  an  acknowledged 
8aiiiid«rs.  cause  of  war* 

Bat,  it  is  contended,  that  if  the  obligation  of  a  contract 
baa  relation  at  all  to  the  laws  which  give  or  modify  the 
remedy,  then  the  obligation  of  a  contract  is  ambulatory,  aiid 
uncertain,  and  will  mean  a  different  thiii'^  hi  every  State  in 
which  it  may  be  necessary  to  enibrce  the  contract. 

There  ia  no  question  that  this  efiect  follows;  and  yei, 
after  this  concession,  it  will  still  remain  to  be  shown  how 
any  violation  of  the  obligation  of  the  contract  can  arise  from 
that  cause.  It  is  a  casualty  well  known  to  the  creditor  when 
he  enters  into  the  contract ;  and  if  obliged  to  prosecute  lais 
rights  in  another  State,  what  more  can  he  claim  of  that 
State,  than  that  its  Courts  shall  be  open  to  him  on  the  same 
terms  on  which  they  are  open  to  other  individuals?  It  is 
only  by  voluntarily  subjecting  himself  to  the  lex  fori  of  a 
State,  that  he  can  be  brought  within  the  provisions  of  it^ 
statutes  in  favour  of  debtors,  since,  in  no  other  instance, 
doies  any  State  pretend  to  a  right  to  discbaige  the  contracts 
entered  into  in  another  &tate.  He  who  enters  into  a  pecu*> 
niary  contract,  knowing  diat  he  may  have  to  pursue  hid 
debtor,  if  he  flees  from  justice,  casts  himself,  in  fact,  upon 
the  justice  of  nations. 

It  has  also  been  uiged,  with  an  earnestness  that  could 
only  proceed  from  deep  conviction,  that  insolvent  laws 
were  tender  laws  of  the  wors  description,  and  that  it  is 
impossible  to  maintain  the  constitutionality  of  insolvent  laws 
that  have  a  future  operation,  vrithout  asserting  the  right  of 
the  States  to  pass  tender  laws,  provided  such  laws  are  con- 
fined to  a  future  operation. 

Yet  to  all  this  there  appears  to  be  a  simple  and  conclusive 
answer.  The  prohibition  in  the  constitution  to  make  any 
thing  but  gold  or  silver  coin  a  tender  in  payment  of  debts  is 
express  and  universal.  The  framers  of  the.  constitution  re- 
garded it  as  an  evil  to  be  repelled  without  modification : 
they  have,  therefore,  left  nothing  to  be  inferred  or  deduced 
from  construction  on  tbTS- subject.  But  the  contrary  ia  th^ 
fact  with  regard  to  insolvent  laws ;  it  contains  no  express 
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prohibition  to  pass  such  laws,  and  we  are  called  upop  here  1837. 
to  deduce  such  a  prohibition  from  a  clause,  which  is  an|^  v^"v"^ta/ 
thing  but  explicit,  and  which  already  has  been  judicially  de-  ^Sden 
clarcd  to  embrace  a  ^reat  variety  of  other  subjects.  The  Saunders, 
inquiry,  then,  is  open  and  indispensable  in  relation  to  insol- 
vent laws,  prospective  or  retrospective,  whether  they  do,  in 
the  sense*  of  the  constitution,  violate  the  obligatioil  of  con- 
tracts ?  There  would  be  much  in  the  argument,  if  there  was 
no  express  prohibition  against  passing  tender  laws ;  but  with 
such  express  prohibition,  the  cases  have  no  analogy.  And, 
independent  of  the  different  provisions  in  the  constitution, 
there  is  a  distinction  existing  between  tender  laws.and  insol- 
vent laws  in  their  object  and  policy,  which  sufficiency  t>oint8 
out  the  principle  upon  which  the  constitution  acts  upon 
them  as  several  and  distinct ;  a  tender  law  supposes  a  capa- 
city in  the  debtor  to  pay  and  satisfy  the  debt  in  some  way, 
but  the  discharge  of  an  insolvent  is  founded  in  his  incapaci- 
ty ever  to  pay,  which  incapacity  is  judicially  determined  ac- 
cording to  the  laws  of  the  State  that  passes  it.  The  one 
imports  a  positive  violation  of  the  contract,  since  all  cdn- 
tracts  to  pay,  not  expressed  otherwise,  have  relation  to  pay- 
ment in  the  current  coin  of  the  country;  the  other  imports 
an  impossibility  that  the  creditor  ever  can  fulfil  the  contract 

If  it  he  urged,  that  to  assume  this  impossibility  is  itself  an 
arbitrary  act,  that  parties  have  in  view  something  more  tiian 
present  possessions,  that  liiey  look  to  future  acquisitions, 
that  industry^  talents  and  integrity  are  as  confidently  trusted 
as  property  itself;  and,  to  release  them  from  this  liability, 
impairs  the  obligation  of  contracts ;  plausible  iss  the  argu* 
ment  may  seem,  i  think  the  answer  is  obvious  and  incontro- 
vertible. 

Why  may  not  the  community,  set  bounds  to  the  will  of  the 
-contracting  parties  in  tBis  as  in  every  other  instance  ?  That 
will  b  controlled  in  the  instances  of  gaming  debts,  usurious 
contracts,  marriage,  brokagehonds,  and.  various  others ;  and 
why  may  not  the  community  also  declare  that,  ^'  look  to  what 
yon  will,  no  contract  formed  within  the  territory  which  we 
govern  shall  be  valid  as  against  future  acquisitions ;"  ^^  we 
have.aD  interest  in  the  happiness,  and  services,  and  families 
of  this  cMHoonity,  which  shall  not  be  superseded  by  indi 

Vot.  XIL  3T 
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1837*  vidad  Tiewi  ?"  Who  can  doubt  the  power  of  the  State  to 
|irobibit  ber  citizens  from  ranning  iq  debt  altogether  f  A 
measure  a  thousand  times  wiser  than  that  impulse  to  specu- 
ktion  and  ruin,  which  has  hitherto  been  communicated  to 
hidiyiduals  bj  our  public  policy.  And  if  to  be  prohibited 
altogether,  where  is  the  limit  which  may  hot  be  set  both  to 
the  acts  and  the  views  of  the  contracting  pai^ties  ? 

When  considering  the  first  question  in  this  cause,  I  took 
occasion  to  remark  on  the  evidence  of  contemporaneous  ex- 
position deducible  from  well  known  facts.  Every  candid 
mind  will  admit  that  this  is  a  very  different  thing  from 
contending  that  the  frequent  repetition  of  wrong  will  cre- 
ate a  right.  It  proceeds  upon  the  presumption,  that  the 
cotemporaries  of  the  constitution  have  claims  to  our  defe- 
rence on  the  question  of  right,  because  they  had  the  best 
opportunities  of  informing  themselven  of  the  understanding 
of  the  framers  of  the  constitution,  and  of  the  sense  put  upon 
it  by  the  people  when  it  was  adopted  by  them ;  and  in  this 
point  of  view  it  is  obvious  that  the  consideration  bears  as 
strongly  upon  the  second  point  in  the  cause  as  on  the  first. 
For,  had  there  been  any  possible  ground  to  think  otherwise, 
who  could  suppose  that  such  men,  and  so  many  of  them, 
acting  under  the  most  solemn  oath,  and  generally  acting  ra- 
ther under  a  feeling  of  jealousy  of  the  power  of  the  general 
government  than  otherwise,  would  universally  have  acted 
upon  the  conviction,  that  the  power  to  relieve  insolvents  by 
a  discharge  from  the  debt  had  not  been  taken  from  the 
States  by  the  article  prohibiting  ttie  violation  of  contracts  ? 
The  whole  history  of  the  times,  up  to  a  time  subsequent  to 
the  repeal  of  the  bankrupt  law,  indicates  a  settled  know- 
ledge of  the  contrary. 

If  it  be  objected  to  the  views  which  I  have  taken  of  this 
subject,  that  Uiey  imply  a  departure  from  thedirect  and  literal 
meaning  of  terms,  in  order  to  substitute  an  artificial  or  com- 
plicated exposition ;  my  reply  is,  that  'the  error  is  on  the  other 
side ;  qid  lutret  m  UterA^  karet  in  cortice.  All  the  notions  of 
society,  particularly  in  their  jurisprudence,  are  more  or  less 
artificial ;  our  constitution  no  where  speaks  the  binguage  of 
men  in  a  9tate  of  nature;  let  any  one  attempt  a  Kteral  expo- 
sition of  the  phrase  which  immediately  pi^ecadet  the  one  un* 
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der  coDBideratioii,  I  mean  *'  ex  poti  faciOj^^  and  he  will  soon      1 337. 
acknowledge  a  failure.    Or  let  him  reflect  on  the  mysteries  v«^>^>r^ 
that  bang  around  the  little  slip  of  paper  which  lawyers  know      ^S^^n 
by  the  title  of  a  bail-piece.     The  truth  is,  that  even  compa-    Bauaders. 
led  with  the  principles  of  natural  law,  scarcely  any  contract 
imposes  an  obligation  conformable  to  the*  literal  meaning  of 
terms.    He  who  enters  into  a  contract  to  follow  the  plough 
for  the  year,  is  not  held  to  its  literal  performance,  since  ma* 
ny  casualties  may  intervene  which  would  release  him  from 
the  obligation  without  actual  performance.  There  is  arery 
striking  illustration  of  this  principle  to  be  found  in  many  in* 
stances  in  the  books ;  I  mean  those  cases  in  which  parties  are 
released  from  their  contracts  by  a  declaration  of  war,  er 
where  laws  are  passed  rendering  that  unlawful,  even  inci- 
dentally, which  was  lawful  at  the  time  of  the  contract.  Now, 
in  both  these  instances,  it  is  the  government  that  puts  an  end 
to  the  contract,  and  yet  no  one  erer  imagined  that  it  thereby 
riolates  the  obligation  of  a  contract. 

It  is,  therefore,  far  from  being  true,  as  a  general  proposi- 
tion, '^that  a  government  necessarily  violates  the  obliga* 
tion  of  a  contract,  which  it  puts  an  end  to  without  perform* 
ance."  It  is  the  motive,  the  policy,  the  objecl,  that  must  cha- 
racterize the  legislative  act,  to  aflect  it  with  the  impatatiivn 
of  violating  the  obligation  of  contracts. 

In  the  eflbrt  to  get  rid  of  the  universal  vote  of  mankind  in 
favour  of  limitation  acts,  and  laws  against  gaming,  usury, 
marriage,  brokage,.  buying  and  selling  of  office,  and  man}' 
of  the  same  description,  we  have  heard  it  argued,  that,  as  to 
limitation  acts,  the  creditor  has  nothing  to  complain  of,  be- 
cause time  is  allowed  him,  of  which,  if  he  does  not  avail 
himself,  it  is  his  own  neglect;  and  as  to  all  others,  there  is 
no  contract  violated,  because  there  wair  none  ever  incurred. 
But  it  is  obvious  that  this  mode  of  answering  the  argument 
involves  a  surrender  to  us  of  our  whole  ground*.  It  admita 
flie  ri^  of  the  government  to  limit  and  define  the  power  of 
contracting,  and  the  ezlent  of  the  creditor's  remedy  against 
his  debtor;  torq^ard  other  rights  besides  his,  and  to  nnodiff 
his  nghli  to  as  not  to  let  them  override  entirely  the  genera  1 
interests  of  society,  the  interests  of  the  community  itself  in  * 
tfie  talents  and  servicesof  the  debtor,  the  regard  due  to  his 
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1 8^*      happiness,  and  to  the  claims  of  his  fiunilj  upon  him  and  upon 

v^^»v-^^i^  the  government. 
Ogden         ]>Jq  ^^g  questions  the  duty  of  the  government  to  protect 

Saunders^  t^od  enforce  the  just  rights  of  ever}'  individual  over  all  within 
its  control.  What  we  contend  for  is  no  more  than  this, 
that  it  IS  equally  the  duty  and  right  ofgovernmencs  to  impose 
limits  to  the  avarice  and  tyranny  of  individuals^  so  as  not  to 
suiTer  oppression  to  be  exercised  under  the  semblance  of 
right  and  justice.  It  is  true^  that  in  the  exercise  of  this  pow- 
er, governments  themselves  may  sometimes  be  the  authors  of 
oppression  and  injustice;  but,  wherever  the  constitution 
could  impose  limits  to  such  power,  it  has  done  so ;  and  if  it 
has  not  been  able  to  impose  eifectual  and  universal  restraints, 
it  arises  only  from  the  extreme  difficulty  of  regulating  the 
movements  of  sovereign  power;  and  the  absolute  necessity, 
after  every  effort  that  can  be  made  to  goyern  effectually,  that 
will,  stilk  exist  to  leave  some  space  for  the  exercise  of  discre- 
tion, and  the  influence  of  justice  and  wisdom. 

Mr.  Justice  Thompson.  This  action  is  founded  on  se- 
▼eial  bills  of  exchange,  bearing  date  in  September,  1806, 
drawn  by  J.  Jordan,  upon  Ogdeh,  the  plaintiff  in  error,  in 
favour  of  Saunders,  the  defendant  in  error.  The  drawer 
and  payee,  at  the  date  of  the  bills,  were  citizens  of,  and  re- 
sident in,  Kentucky.  Ogden  was  a  citizen  of,  and  resident 
in,  New-York,  where  the  bills  were  presented,  and  accept- 
ed by  him,  but  were  not  paid  when  they  came  to  taiaturity, 
and  are  still  unpaid.  Ogden  sets  up,  in  bar  of  this  action^ 
his  dischaiige  under  the  insolvent  law  of  the  State  of  New- 
York,  passed  in  April,  1801,  as  one  of  (he  revised  laws  of 
that  Stslte.  His  discharge  was  duly  obtained  on  the  19th  of 
April;  1808,  he  having  assigned  all  his  property  for  the  be- 
nefit of  his  creditors,  and  having,  in  all  respects,  complied 
with  the  laws  of  New-York  for  giving  relief  in  cases  of  in- 
solvency These  proceedings,  according  to  those  laws,  dis- 
charged the  insolvent  from  all  debts  due  at  the  time  of  the 
assignment,  or  contracted  for  before  that  time,  though  paya- 
ble afterwards,  except  in  some  specified  cases,  wiiich  do 
not  affect  the  present  question.  From  this  brief  statement 
it  appears,  that  Ogden,  being  sued  upon  his  acceptances  of 
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the  bills  in  qnefltion,  the  contract  was  madt^  and  to  be  exe-  ]  ggy, 
cuted  within  the.  Stale  of  J^fw-York^  nnd  was  made  mite-  \,^^^^^ 
tquent  to  the  passage  of  the  law  under  which  be  was  dis-  f^%^^^ 
charged.  Under  these  circumstances,  the  general  question  Saunders, 
presented  for  decision  is,  whether  this  discharge  can  be  set 
up  in  bar  of  the  present  suit.  It  is  not  pretended^  but  that 
if  the  law  under  which  the  discharge  was  obtained,  is  valid, 
and  the  dischai^e  is  to  have  its  effect  according  to  the  pro- 
visions of  that  law,  it  4s  an  effectual  bar  to  any  recovery 
against  Ogden.  But,  it  is  alleged,  that  this  law  is  void  un< 
der  the  prohibition  in  the  constitution  of  the  United  States, 
(art.  1.  sec.  10.)  which  declares,  that  ^^  no  State  shall  pass 
any  law  impairing  the  obligation  of  contracts.^'  So  that  the 
inquiry  here  is,  whether  the  law  of  New- York,  under  which 
the  discharge  was  obtained,  is  repugnant  to  this  clause  in 
the  constitution  ;  and,  upon  the  most  mature  consideration, 
1  have  arrived  at  the  conclusion,  that  the  law  4s  not  void, 
and  that  the  dischai^^e  set  up  by  the  plaintiff  in  error  is  an 
effectual  protection  against  any  liability  upon  the  bills  in 
question.  In  considering  this  question,  1  have  assumed, 
that  the  point  now  presented  is  altogether  undecided^  and 
entirely  open  for  discussipn.  Although  several  cases  have 
been  before  this  Court  which  may  have  a  beanng  upon  the 
question,  yet,  Opon  the  ai^gument,  the  particular  point  now 
raised  has  been  treated  by  tbe  cocinseliis  still  open  for  de- 
cision, and  so  considered  by  the  Court  by  permitting  its  dis- 
cussion. Although  the  law  under  which  Ogden  wa9  dis- 
chaffed  appears,  by  the  recorcjl,  to  have  bccti  passed  in  the 
year  1801,  yet,  it  is  proper  to  notice,  that  this  was  a  mere 
iwision  and  r^*enactment  of  a  law  which  was  in  force  as 
eal*ly,  at  least,  as  from  tbe  year  1788,  and  wl^ich  has  con- 
tinued in  force  from  th^it  iime  to  the  present,  (except  from 
tbe  3d  of  April,  181  r,  until  the  I4th  of  February,  1812,)  in  all 
its  material  proyisions,  which  have  any  bearing  upon  the  pre- 
sent question.  To  declare  a  law  null  and  void  after  such  a 
lapse  of  time,  and  thereby  prostrate  a  system  which  has 
been  ki  operation  for  nearly  forty  years,  ou^ht  to  be  called 
for  by  some  urgent  necessity,  and  founded  upon  reasons  and 
principles  scarcely  admitting  of  doubt  in  our  complex 
system  of  government,  we  must  expect  that  questions  in- 


294  CASES  IN  THE  SUPREME  COURT 

1897.  volTing  the  jurisdiGtioimr  limits  between  the  general  and 
v^^^/^^p^  State  governments,  will  frequently  arise ;  and  they  are  al- 
Ogden  ^^y^  questions  o/  great  delicacj^  and  can  never  be  met 
Saunders,  without  feeling  deeply  and  sensibly  impressed  with  the  sen- 
timent,  that  this  is  the  point  npon  which  the  harmony  of 
our  system  is  most  exposed  to  interruption.  Whenever 
such  a  question  Is  presented  for  decision,  I  cannot  better  ex- 
press my  views  of  the  leading  principles  which  ought  to  gO- 
Tem  this  Court,  than  in  the  language  of  the  Court  itself  in 
the  case  of  Fletcher  v.  Peck,  (6  Cranck,  128.)  "The  ques- 
tion (says  the  Court)  whether  a  law  be  void  for  its  repug- 
nancy to  the  constitution,  itf,  at  all  times,  a  question  ^f  much 
delicacy,  which  ought  seldom  or  ever  be  decided  in  the  affir- 
mative in  a  doubtful  case.  The  Court,  when  impelled  bj 
duty  to  render  such  a  judgment,  would  be  unworthy  of  ita 
station,  could  it  be  unmmdful  of  the  solemn  obligation  which 
that  station  imposes.  But,  it  is  not  on  slight  implication, 
and  vague  conjecture,  that  the  legislature  is  to  be  pronounced 
to  have  transcended  its  powers,  and  its  acts  to  be  consider- 
ed void.  The  opposition  between  the  constitution  and  the 
law  should  be  such,  that  the  judge  feels  a  clear  and  strong 
conviction  of  their  incompatibility  with  each  other.''  If 
such  be  the  rule  by  which  the  examination  of  this  case  is  to 
be  governed  and  tried,  (and  that  it  is  no  one  can  doubt,)  I 
am  certainly  not  prepared  to  say,  that  it  is  not,  at  least,  a 
doubtful  case,  or  that  I  feel  a  clear  conviction  that  the  law 
in  question  is  incompatible  with  the  constitution  of  tiie 
United  States. 

In  the  discussion  alt  the  bar,  this  has  rightly  been  consi- 
dered a  question  relating  to  the  divisiouf  of  power  between 
the  general  and  State  governments.  And  in  the  considera- 
tion of  all  such  questions,  it  cannot  be  too  oftbn  repeated, 
(although  universally  admitted,)  or  too  deeply  impressed  on 
the  mind,  that  all  the  powers  of  the  general  government 
are  derived  solely  from  the  constitution ;  and  that  whatever 
power  is  not  conferred  by  that  charter,  is  reserved  to  the 
Statea  respectively,  or  to  the  people.  The  State  of  New- 
it  ork,  when  the  lavr  in  question  was  passed,  (for  I  consider 
this  a  mere  continuation  of  the  Insolvent  Act  of  1 788,)  waa 
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in  the  due  and  ri|^tful  exercise  of  its  powers  as  an  independ-      ]  g^y, 
ent  government ;  and  unless  this  power  has  been  surren"  ^^rv"^^ 
dered  by  the  constitution  of  the  United  States,  it  still  re-      ^^•^ 
mains  in  the  State.     And  in  this  view,  whether  the  law  m   Baiuders. 
question,  he  called  a  bankrupt  or  an  insolvent  law,  is  whollj 
immaterial ;  it  was  such  a  law  as  a  sovereign  State  had  f 
right  to  pass ;  and  the  simple  inquiry  is,  whether  that  rif^l 
has  been  surrendered.     No  difficulty  arises  here  out  of  any 
inquiry  about  express  or  implied  powers  granted  by  the  con- 
stitution.   If  the  States  have  no  authority  to  pass  laws  like 
this,  it  must  be  in  consequence  of  the  express  provision, 
'^  that  no  State  shall  pass  any  law  impairing  the  obligation 
of  contracts.*' 

It  is  admitted,  and  has  so  been  decided  by  this  Court,  that 
a  State  law,  discharging  insolvent  debtors  from  their  con- 
tracts, entered  into  antecedent  to  the  passing  of  the  Ia4,  falls 
within  this  clause  in  the  constitution,  and  is  void.    In  the 
case  now  before  the  Court,  the  contract  was  made  eubstquent 
to  the  passage  of  the  law ;  and  this,  it  is  believed,  forms  a 
solid  ground  of  distinction,  whether  tested  by  the  letter,  or 
the  spirit  and  policy  of  the  prohibition,     it  was  not  denied 
on  the  argument,  and,  1  presume,  cannot  be,  but  that  a  law 
may  be  void  in  part  and  good  in  part ;  or,  in  other  words, 
that  it  may  be  void,  so  far  as  it  has  a  retrospective  applica- 
tion to  past  contracts,  and  valid,  as  applied  prospectively  to 
fiiture  contracts.     The  distinction  was  taken  by  the  Court 
in  the  third  Circuit,  in  the  case  of  Golden  v.  Prince j  (6  HatPa 
L.  J.  502.)  and  which,  1  believe,  was  the  first  case  that 
brought  into  discussion  the.  validity  of  a  State  law  analogous 
to  the  one  now  under  consideration.     It  was  there  held,  that 
the  law  was  unconstitutional  in  relation  to  that  particular 
case,  because  it  impaired  the  obligation  of  the  contract, 
by  discharging  the  debtor  from  the  payment  of  his  debts, 
due  or  contracted  for  before  the  passage  of  the  law.     But 
it  was  admitted,  that  a  law,  prospective  in  its  operation,  un- 
der which  a  contract  afterwards  made  might  be  avoid- 
ed in  a  way  different  from  that  provided  by  the  parties^  would 
be  clearly  constitutional.    And  how  is  this  distinction  to  be 
sustained,  except  on  the  ground  that  contracts  are  deemed 
to  be  made  in  reference  to  the  existing  law,  and  to  be  go- 
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1 827.      verned,  regulated,  aiid  controlled  bj  its  provisions  ?    As  the 
V^^v-^  question  before  the  Court  was  the  validity  of  an  insolvent 
^  *"      law,  which  discharged  the  debtor  from  ail  contracts,  the  dis- 
Sauttders.   tinction  must  have  been  made  m  reference  to  the  operation 
of  the  discharge  upon  contracts  made  befo^,  and  such  as 
were  made  after  the  passage  of  the  law,  and  is.  therefore,  a 
case  bearing  directly    upon  the  question  now  before  the 
Court.     That  the  power  given  by  the  constitution  to  Con- 
gress,  to  establish  uniform  laws  on  the  subject  of  bankrupt- 
cies  throughout  the  United  States,  does  not  withdraw  the 
subject  entirely  from  the  States,  is  settled  by  the  case  of 
Sturget  V.  Crawninshieldl  (4  WheaL  Rep.  191.)    It  is  there 
expressly  held,  that  ^^  until  the  power  to  pass  uniform  laws 
on  the  subject  of  bankruptcies  is  exercised  by  Congress,  the 
States  are  not  forbidden  to  pass  a  bankrupt  law,  provided  it  ^ 

contain  no  principle  which  violates  the  10th  section  of  the 
first  article  of  the  constitution  of  the  United  States.'^  And 
this  case  also  decides,  that  the  right  of  the  States  to  pass 
bankrupt  Iaw9  is  not  extinguishedj  but  is  only  susptndtd  by 
the  enactment  of  a  general  bankrupt  law  by  Congress,  and 
that  a  repeal  of  that  law  removes  disability  to  the  exercise 
of  die  power  by  the  States ;  so  that  the  question  now  before 
the  Court,,  is  narrowed  down  to  the  single  inquiry,  whether 
a  State  bankrupt  law,  operating  prospective li/  upon  contracts 
made  after  its  enactment,  impairs  the  obligation  of  such 
contract,  within  the  sense  and  meaning  of  the  constitution 
of  the  United  States. 

This  clause  in  the  constitution  has  given  rise  to  much 
discussion,  and  great  diversity  of  opinion  has  been  enter- 
tained  ds  to  its  true  interpretation.  Its  application  to  some 
cases  may  be  plain  and  palpable,  to  others  more  doubtful* 
But,  so  far  as  relates  to  the  particular  question  now  under  I 

eonsidt  ration,  the  weight  of  judicial  opinions  in  the  State 
Courts  is  altogether  in  favour  of  the  constitutionality  of  the 
law,  no  far  as  my  examination  has  extended.  And,  indeed, 
I  am  not  aware  of  a  single  contrary  opinion.  (13  Mass. 
Rep.  1.  16  Johns.  Rep.  353.  7  Johns.  Ch.  Rep.  399. 
5  Btfifi.  Rep.  264.  5  ^HalPs  L.  J.  520.  6th  ed.  475.  Mles^ 
Reg,  15th  of  September.  1821.  Townsendy.Townstnd.)- 

In  proceediog  to  a  more  particular  examination  of  the 
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true  import  of  the  clause  "  no  State  shail  pass  any  law  im-      i827» 
pairing  the  obligation  of  contracts,"  the  inc|oirie8  which  v^»"v-^i/ 
seem  naturally  to  arise  are,  what  is  a  contract,  what  its  obli-     ^8^«* 
gation,  and  what  may  be  said  to  impair  it.     As  to  what  con-   Saunderv^ 
stitutes  a  contract,  no  diversity  of  opinion  exists ;  all  the 
elementaiy  writers  pn  the  subject,  sanctioned  by  judicial 
decisions,  consider  it  briefly  and  simply  an  agreement  in 
which  a  competent  party  undertakes  to  do,  or  not  to  do,  a 
particular  thing;  but  all  know,  that  the  agreement  does  not 
always,  nay,  seldom,  if  ever,  upon  its  face,  specify  the  full 
extent  of  the  terms  and  conditions  of  the  contract ;  many 
things  are  necessarily  implied,  and  to  be  governed  by  some 
rule  not  contained  in  the  agreement ;  and  this  rule  can  be 
no  other  than  the  existing  law  when  the  contract  is  made,  or 
to  be  executed.     Take,  for  example,  the  familiar  case  of 
an  agreement  to  pay  a  certain  sum  of  money,  with  interest. 
The  amount,  or  rate  of  such  interest,  is  to  be  ascertained 
by  some  standard  out  of  the  agreement,  and  the  law  pre** 
sumes  the  parties  meant  the  common  rate  of  interest  esta^ 
blished  in  the  country  where  the  contract  was  to  be  per- 
formed.    This  standard  is  not  looked  to  for  the  purpose  of 
i*emoving  any  doubt  or  ambiguity  arising  on  the  contract  it- 
self, but  to  ascertain  the  extent  of  its  obligation ;  or,  to  put 
a  case  more  analogous,  suppose  a  statute  should  declare  ge- 
nerally, that  all  contracts  for  the  payment  of  money  should 
bear  interest  after  the  day  of  payment  fixed  in  the  contract, 
and  a  note,  where  such  law  ^as  in  force,  should  be  made 
payable  in  a  given  number  of  days  after  date.    Such  note 
would  surely  draw  interest  from  the  day  it  became  payable, 
olthough  the  note  upon  its  face  made  no  provision  for  inte- 
rest ;  and  the  obligation  of  the  contract  to  pay  thi   interest 
would  be  as  complete  and  binding  as  to  pay  the  principal ; 
but  such  would  not  be  its  operation  without  looking  out  of 
the  instrument  itself,  to  the  law  which  created  the  obliga- 
tion to  pay  interest.     The  same  rule  applies  to  contracts  of 
every  description ;  and  parties  must  be  understood  as  making 
tlieir  contracts  with  reference  to  existing  laws,  and  impliedly 
assenting  that  such  contracts  are  to  be  construed,  governed, 
and  controlled,  by  such  laws.    Contracts  absolute,  and  an<> 
Vdi..  XII.  St 
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1897.  conditional,  upon  their  face,  are  often  considered  subject  to 
V^Fv*^^  an  irnpiied  condition  which  the  law  establishes  as  applica- 
Ogden  1,)^  ^Q  gych  cases.  Suppose  a  State  law  should  declare^ 
Saunders.  ^'^^^  i<>  s''  conveyances  thereafter  to  be  made,  of  real  es« 
t&i.e,  the  land  should  be  held  tis  security  for  the  payment  of 
the  cor <tderation  money,  and  liable  to  be  sold,  in  case  de- 
fault should  be  made  iii  payment:  would  such  a  law  be 
unconstitutional  ?  And  yet  it  vrould  vary  the  contract  from 
tint  which  was  made  by  the  parties,  it  jiidged  of  by  the  face 
of  the  deed  alone,  and  would  be  making  a  contract  condi* 
tional,  which  the  parties  had  made  absolute,  and  would  cer- 
tainly b«i  impairing  such  contract,  unless  it  was  deemed  to 
have  been  made  subject  to  the  provisions  of  such  law,  and 
with  reference  thereto,  and  tliat  the  law  was  impliedly 
adopted  as  forming  the  obligation  and  terms  of  the  contract. 
The  whole  doctrine  of  the  lex  loci  is  founded  on  this  prin- 
ciple. 

The  1an<;uage  of  the  tJourt,  in  the  third  Circuit,  in  the  case 
of  Campanqutv.  Bumell^  (1  Washington  C.  C.  Rtp.  341.)  is 
very  strong  on  this  point.  Those  lawM,  say  the  Court,  which 
in  ai\y  manner  affect  the  contract,  whether  in  its  construe- 
lion,  the  mode  of  disc/urging  t(,  or  which  control  the  obliga- 
Hon  which  the  cot  tract  imposes,  are  essentially  incorporated 
with  the  coutraC  itself.  The  contract  is  a  law  which  the 
parties  impose  upon  themselves,  subject,  however,  to  the 
paramount  law — the  law  of  the  country  where  the  contract 
is  made.  And  when  to  be  enforced  by  foreign  tribunals 
such  tribunals  aim  only  to  give  effect  to  the  contracts^  ac- 
cording to  the  laws  which  gave  them  validity.  So,  also,  in 
this  Court,  in  the  case  of  Rcnncr  v.  the  Bank  of  Colwnbia^  (0 
Wheat.  Reps  586.)  the  langua<;e  of  the  Court  is  to  the  same 
qfiect,  and  shows  that  we  may  look  out  of  the  contract,  to  any 
known  law  or  custom,  with  reference  to  which  the  parties 
may  be  presumed  to  have  contracted,  in  order  to  ascertain 
their  intention,  and  the  legal,  and  binding  force,  and  obliga- 
tion of  their  contract.  The  Bank  of  Columbia  v.  Oakley^  (4 
Wheat.  Rep.  235.)  is  another  case  recognising  the  same  prin- 
ciple. And  in  the  case  of  DartmoiUh  Colho  v.  hoodwardf 
(4  Wheat.  Rep.  695.)  it  is  well  observed  by  one  of  the  judges 
of  this  Court,  ^^  that  all  contracts  recognised  as  valid  in  any 
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coontfj,  obtain  fbetr  oU^foliofi  and  construction  >Mri  loei     1337, 
eofUraehu^^     And  this  doctrine  is  universally  recognised,  v^^^v^^ 
botb  in  the  finglish  and  American  Gourls*  ^'^ 

If  contracts  are  not  made  with  reference  to  existing  laws^  Bandart. 
and  to  be  gOTemedand  regulated  by  such  laws*  the  agree* 
ment  of  parties,  under  the  extended  construction  nmr 
claimed  for  this  clause  in  the  constitution,  may  control  State 
laws  on  the  sulgect  of  contracts  altogether.  A  parol  agrees 
ment  for  the  sale  of  land  is  a  contract,  and  if  the  agreement 
alone  makes  the  contract,  and  it  deriveti  itv  obligation  solely 
from  such  agreement,  without  reference  to  the  existing  law, 
it  would  seem  to  follow,  that  any  law  which  hud  declared 
such  contract  void,  or  had  denied  a  remedy  for  breach 
thereof,  would  impair  its  obligation.  A  construction  invol- 
ving  such  consequences  is  certainly  inadmissible.  Any  con- 
tract not  sanctioned  by  existing  laws  creates  no  ci? il  obli- 
gation ;  and  any  contract  discharged  in  the  mode  and  man^ 
ner  provided  by  the  existing  law  where  it  was  made,  cannot, 
upon  any  just  principles  of  reasoning,  be  said  to  impair  such 
contract. 

It  will,  I  believe,  be  found  on  examination,  that  the  course 
of  Irgnlation  in  some  of  the  States  between  debtor  and  credi-* 
tor,  which  formed  the  grounds  of  so  much  complaint,  and 
which  probably  gave  rise  to  this  prohibition  in  the  constitu- 
tion, consisted  principally,  if  not  entirely,  of  laws  having  a 
retrospective  operation  npon  antecedent  debts. 

If  a  contract  does  not  derive  its  obligation  ftx^m  the  posi- 
tive law  of  the  country  where  it  is  made,  wbttb  is  to  bO 
found  the  irule,  that  such  obligation  does  not  attach  until  the 
contracting  party  has  attained  a  certain  age  f  In  what  code 
of  natural  law,  or  in  what  system  of  universal  law,  out  of 
which  it  is  said,  at  the  bar,  spring  the  eternal  and  unaltera- 
ble principles  of  right  and  of  justice,  will  be  found  a  wle, 
that  such  obligation  does  not  attach  so  as  to  bind  a  party 
under  the  age  of  twenty-one  years  ?  No  one  will  pretend, 
that  a  law  exonerating  a  party  from  contracts  entered  into 
before  arriving  at  such  age,  would  be  invalid.  And  yet,  it 
would  impair  the  obligation  of  the  contract,  if  such  obliga« 
tion  is  derived  from  any  other  source  than  the  existing  la^ 
of  the  place  where  made.    Would  it  not  be  within  the  legif- 
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1 1127.  timate  powen  of  a  State  kgnktam  to  dodare  pcoBpectiTely 
that  DO  one  should  be  siade  retponrible,  upoD  contracts  en^ 
tered  into  before  arriTiiig  at  the  age  of  tweniif-fivt  years^ 
ThiSf  I  presume,  candot  be  doubted.  But,  to  apply  such  a 
law  to  past  contracts,  eptered  into  when  twenty^onc  years 
was  tl^e  limit,  would  dearij  be  a  violation  of  the  obligation 
of  the  contract.  No  such  distinction,  however,  could  exist, 
unless  the  obligation  of  the  contract  grows  out  of  the  exist- 
ing law,  and  with  reference  to  which  the  contract  must  be 
deemed  to  have  been  mad«. 

The  true  import  of  the  term  obligalionj  as  used  id  the  con- 
stitution, may  admit  of  some  doubt.  That  it  refers  to  the 
civil,  or  1^1,  and  not  moral  obligation,  is  admitted  by  all. 
But  whether  the  remedy  upon  the  contract  is  entirely  exclu- 
ded from  the  operation  of  this  provision,  is  a  point  ou  which 
some  diversity  of  opinion  has  been  entertained. 

That  it  is  not  intended  to  interfere  with  or  limit  State 
legislation,  in  relation  to  the  remedy,  in  the  ordinary 
prosecution  of  suits,  no  one-  can  doubt*  And,  indeed, 
such  a  principle  is  indispensable  to  facilitate  commer- 
cial i^itercourse  between  the  citizens  or  subjects  of  dif- 
ferent governments,  and  is  sanctioned  by  all  civilized  na- 
tions ;  and  if,  according  to  the  language  of  these  cases,  this 
principle  extends  to  the  obligation^  as  well  as  the  construc- 
tion of  contracts,  it  would  seem  to  follow,  as  a  necessary 
conclusion,  that  it  must  embrace  all  the  cousequences  grow- 
ing out  of  the  laws  of  the  country  where  the  contract  is 
made;  for  it  is. the  law  which  creates  the  obligation,  and 
whenever,  therefore,  the  lex  loci  provides  for  the  dissolu- 
tion of  the  contract  in  any  prescribed  mode,  the  parties  are 
presumed  to  have  acted  subject  to  such  contingency.  And 
hence,  in  the  English  Courts,  wherever  thtr  operation  of  a 
foreign  discharge  under  a  bankrupt  law  has  been  brought 
under  consideration,  they  have  given  to  it  the  same  efiect 
that  it  would  have  had  in  the  country  where  the  contract 
was  made*  And  the  same  rule  has  been  recognised  and  adopt- 
ed in  the  Courts  of  this  country  almost  universally,  where 
the  question  has  arisen.  But  whether  a  law  might  not  so 
<^ange  the  nature  and  extent  of  existing  remedies,  and  there- 
by so  materially  impair  the  right,  as  to  fall  within  the  scope 
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of  this  prnfciHiinmtf  kteidtetided  to  ranediet  upon  antece^      lesT. 
dent  cootractByisbj  M  means  cliear.    If  tba  law,  whatever  y^^^^^n^^ 
k  ofeajr  be,  rehtiag  to  Ibe  remedy,  has  a  prospective  opera-     0%^xk 
tion  only,  iiox>l^tioD  ean  arise  to  it  under  this  clause  in    gaunders. 
^  constitution*    It  is  a  question  that  must  rest  in  the 
flonnd  discretion  of  the  State  l^slature.    But  men,- when 
entering  into  contracts,  can  hardly  be  presumed  entirely  re- 
gardless  of  the  remedy  which  the  law  provides  in  case  of  a 
br^ch  of  the  contract  \  and  the  means  of  obtaining  satis- 
faction for  such  breach  enters  essentially  into  consideration 
in  making  the  contract.    If,  at  the  time  of  making  the  con- 
tract, it  be  known,  that  the  person  only  of  the  debtor,  and 
net  his  property,  or  his  personal  property  only,  and  not  his 
lands,  or  a  certain  part  of  either,  is  to  be  resorted  to  for  sa- 
tisfaction, no  ground  of  complaint  can  exist,  the  contract 
having  been  made  with  full  knowledge  of  all  these  things  ; 
but  if,  at  the  time  the  contract  is  made,  not  only  the  person, 
but  all  the  p/operty,  both  real  and  personal,  of  the  debtor, 
might  be  reported  to  for  satisfaction,  and  a  law  should  be 
passed,  placing  beyond  the  reach  of  the  creditor  the  whole, 
or  the  principal  part,  of  the  debtor's  property,  it  would  be 
difficult  to  sustain  the  constitutionality  of  such  a  lajsv.   The 
statute  of  limitations  is  conceded  to  relate  to  the  remedy* 
Suppose,  when  a  contract  was  made,  the  limitation  was  six 
yenrs,  and  it  should  be  reduced  to  six  months,  or  any  shorter 
period,  and  applied  to  antecedent  contracts,  would  it  not  be 
repugnant  to  the  constitution?  But  if  the  legislature  of  a  State 
should  choose  to  adopt,  prospectively,  six  mouths  as  the  limi- 
tation^ who  could  question  the  authority  so  to  do  ?  And  sup- 
pose, further,  that  the  unconstitutionality  of  the  law  in  ques- 
tion is  admitted,  could  the  State  of  New- York  pass  a  law  limit- 
iDg  the  right  of  recovery  against  any  insolvent  who  had  been 
duly  discharged  according  to  the  provisions  of  the  insolvent 
act,  to  ten  days  from  the  passage  of  such  law_?    And  yet 
this  would  be  a  statute  of  limitation,  and  affect  the  remedy 
only*     The  law  now  in  question  is  nothing  more  than  taking 
away  all  remedy ;  and  whether  it  be  the  whole,  or  some 
material  part  thereof,  would  setni  to  differ  in  degree  only, 
and  not  in  priuciple  :  and  if  to  have  a  retrospective  opera- 
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1837.      tion,  roight  well  be  considered  as  OtUiofC  wittiin  flie  spirit 
^^^>r^  and  policy  of  the  prohibition. 

Ogden  Ijj  ^  ^^^  ^f  Sturges  ▼•  Cnmninshield,  the  Court,  in 
Saonderi,  expfaining  the  meaning  of  the  terms  ^^  obligation  of  a  con- 
tract,^^  say,  ^^  A  contract  is  an  agreement  in  which  a  party 
undertakes  to  do,  or  not  to  do,  a  particular  thing.  The  law 
binds  him  toptrform  his  undertakingj  and  this  is^  of  course j 
the  obligation  of  hts  eontract.^^  That  is,  as  I  understand  it, 
the  law  of  the  contract  forms  its  obligation;  and  if  so,  the 
contract  is  fulfilled,  and  \U  obligation  discharged  by  com- 
plying with  whatever  the  existing  law  required  in  relation  to 
such  contract;  and  it  would  seem  to  me  to  follow,  that  if 
die  law,  looking  to  the  coi*tingency  of  the  debtor's  becom- 
iiig  unable  to  pay  the  whole  debt,  should  provide  for  his 
dischaiip;e  on  payment  of  a  part,  this  would  enter  into  the 
law  of  the  contract,  and  the  obligation  to  pay  wo  ild,  of 
course,  be  subject  to  such  contingency. 

It  is  unnecessary,  however,  on  the  present  occasion,  to 
attempt  to  draw,  with  precision,  the  line  between  the  ri^t 
and  the  remedy,  or  to  determine  whether  the  prohibition  in 
the  constitution  extends  to  the  former,  and  not  to  the  latter^ 
or  whether,  to  a  certain  extent,  it  embraces  both ;  for  the 
law  in  question  strikes  at  the  very  root  of  the  cause  of  ac- 
tion, and  takes  away  both  right  and  remedy,  and  the  ques- 
tion still  remains,  does  the  prohibition  expend  to  a  State 
bankrupt  of  insolvent  law,  like  the  one  in  question,  when 
applied  to  contracts  entered  into  subsequent  to  its  passage. 
Whether  this  is  terhnically  a  bankrupt  or  an  insolvent  law« 
is  of  little  importance.  Its  operation,  if  valid*  is  to  dis- 
charge  the  debtor  absolutely  from  all  future  liability  on  sur- 
rendering  up  his  property,  and,  in  that  respect,  is  a  bank- 
rupt law,  accor4ling  to  the  universal  understanding  in  Eng- 
land, where  a  bankrupt  system  is  in  operation,  it  is  not, 
however,  limited  to  traders^  but  extends  to  every  class  oi 
citizens  \  and,  in  (his  respect,,  is  more  analogous  to  the  Eng- 
lish insolvent  laws,  which  only  authorize  the  discharge  of 
the  debtor  from  imprisoliment. 

If  this  pro^'ision  in  the  constitution  was  unambiguoot^  and 
its  meaning  entirely  free  from  doubt,  there  would  be  no  door 
leil  open  for  construction,  or  any  proper  ground  upon  which 
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tbe  intentioo  of  the  rramere  of  the  cpnstitution  could  be  in-      1 837. 
quired  ioto:  this  Court  would  be  bound  to  giv^  to  it  its  \^^>r^/ 
fill!  operation,  whatever  mi^ht  be  the  views  enterUiiied  of     ^fS^^^ 
its  expediency      But  the  diversity  of  opinion  entertained  of  Baunden. 
its  construction,  will  fairly  justily  an  inquiry  into  the  inteu- 
tion,  as  well  as  the  reason  and  policy  of  the  provision ;  all 
which,  in  my  judgment,  will  warrant  its  being  confined  to 
laws  afifecting  contracts  made  antecedent  to  the  passage  of 
such  laws.    Such  would  appear  to  be  the  plain  and  natural 
interpretation  of  the  words,  ^'  no  State  shall  pass  any  law 
impairing  the  obligation  of  contracts.'^ 

The  law  must  have  a  present  effect  upon  some  contract 
in  existence,  to  bring  it  within  the  plain  meaning  of  the  lan- 
guage employed.    There  would  be  no  propriety  in  saying, 
that  a  law  impaired,  or  in  any  manner  whatever  modified 
or  altered,  what  did  n^  t  exist.    The  mobt  obvious  and  natu* 
ral  application  of  the  words  themselves,  is  to  laws  having  a 
retrospective  operation  upon  existing  contracts ;  and  this 
construction  is  fortified  by  the  associate  prohibitions,  ^^  no 
State  shall  passanj  bill  of  attainder,  ex  post  facto  law,  or  law 
impairing  the  obligation  of  cor  tracts."     The  two  first  are 
confessedly    restricted  to   retrospective   laws,  concerning 
crimes  and  penaUicb  alfecting  the  personal  security  of  indi- 
viduals.    And  no  good  reason  is  perceived  why  the  last 
should  not  be  lestricted  to  retrospective  Jaws,  relating  to 
private  rights  growing  out  of  the  contracts  of  parties.    The 
«one  provision  is  intended  to  protect  the  person  of  the  citizen 
from  punishment  criminally  for  any  act  not  unlawful  when 
committed ;  and  the  other  to  protect  the  rights  of  property, 
as  secured  by  contracts  sanctioned  by  existing  laws.   No  one 
supposes  that  a  State  legislature  is  under  any  restriction  in 
declaring,  prospectively,  any  acts  criminal  which  its  own 
wisdom  and  policy  may  deem  expedient.     And  why  not  ap- 
ply the  same  rule  of  construction  and  operation  to  the  other 
provision  relating  to  the  rights  of  property  ?    Neither  provi- 
sion can  strictly  be  considered  a^  introduciii^  any  new  prin- 
ciple, but  only  for  greater  security  and  safety  to  incorporate 
into  tiiis  charter  provisions  admitted  by  all  to  be  among  the 
first  principles  of  our  government.     No  State  Court  would, 
I  presume,  sanction  and  enforce  an  ex  post  facto  law :  if  no 
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1837.  B^<^h  prohibition  was  contained  in  the  constitution  of  the 
v^^*v^^  United  States;  so,  neither  would  retrospective  laws,  taking 
^Sd«n  ai^ay  vested  rights,  be  enfurced.  Such  laws  are  repugnant 
Sannders.  to  those  fundannental  principles,  upon  which  every  just  sys* 
tern  of  laws  is  founded.  It  is  an  elementary  principle  adopt- 
ed and  sanctioned  by  the  Courts  of  justice  in  this  country, 
and  in  Great  Britain,  whenever  such  laws  have  come  under 
consideration,  and  yet  retrospective  laws  are  clearly  within 
this  prohibition.  It  is,  therefore,  no  objection  to  the  view  I 
have  taken  of  this  clause  in  the  constitution,  that  the  provi- 
sion was  unnecessary.  The  greatjprinctple  asserted, no  do^bt, 
is,  as  laid  down  by  the  Court  in  Sturges  v.  CrowninshUldj 
the  inviolability  of  contracts ;  and  this  principle  is  fully  main- 
taiaed  by  confining  the  prohibition  to  laws  affecting  antece- 
dent contracts.  It  is  the  same  principle,  we  find,  cotempo- 
raneously,  (1 3th  July,  1787,  1  L.  17.  S.  475.)  asserted  by 
the  old  Congress,  in  an  ordinance  for  the  government  of  the 
territory  of  the  United  States  north-west  of  the  river  Ohio. 
By  one  of  the  fundamental  articles  it  is  provided,  that  */  in  the 
just  preservation  o(  rights  and  property/ ^  it  is  understood  and 
declared  that  no  law  ought  ever  to  be  made,^  or  have  force  in 
the  territory,  that  shall  in  any  manner  whatever  interfere 
with  or  affect  private  contracts  or  engagements,  honafidt^  and 
without  fraud,  previotufy  made,^'  thereby  pointedly  making 
a  distinction  between  laws  affecting  contracts  antecedently, 
and  subsequetitly  made ;  and  such  a  distinction  seems  to  me 
to  be  founded  upon  the  soundest  principles  of  justice,  if  there 
is  any  thing  in  the  argument^  that  contracts  are  made  with 
reference  to,  and  derive  their  obligation  from  the  existing 
law. 

That  the  prohibition,  upon  the  States  to  pass  laws  impair- 
ing the  obligation  of  contracts  is  applicable  to  private  rights 
merely,  without  reference  to  bankrupt  laws,  was  evidently 
the  understanding  of  those  distinguished  commentators  on 
the  constitution,  who  wrote  the  Federalist.  In  the  44t1i 
number  of  that  wprk  (p.  ^81.)  it  is  said,  that ''  bills  of  attain- 
der, ex  post  facto  laws,  and  laws  impairing  the  obligation  of 
contracts,  are  contrary  to  the  first  principles  of  the  social 
compact,  and  to  every  principle  of  sound  legislation.  The 
two  former  are  expressly  prohibited  by  the  declarations  pre 
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fixed  to  soDie  of  the  State  constitutions,  and  all  of  them  arc  1827. 
prohibited  by  the  spirit  and  scope  of  these  fundamental  v^rv^^ 
charters.  Our  own  experience  has  taught  us,  nevertheless,  ^g^«»» 
that  additional  defences  against  these  dangers  ought  not  to  be  Saunders, 
omitted.  Very  properly,  therefoi*e,  have  the  Convention 
added  this  constitutional  bulwark  in  favour  of  personal  se- 
curity  and  private  rights.^^  Had  it  been  supposed  that  this 
restriction  had  for  its  object  the  taking  from  the  States  the 
right  of  passing  insolvent  laws,  even  when  thej  went  to 
discharge  the  contract,  it  is  a  little  surprising  that  no  inti- 
mation of  its  application  to  that  subject  should  be  found  in 
these  commentaries  upon  the  constitution.  And  it  is  still 
more  surprising,  that  if  it  had  been  thought  susceptible  of 
any  such  interpretation,  that  no  objection  should  have  been 
made  in  any  of  the  States  to  the  constitution  on  this  ground, 
when  the  ingenuity  of  man  was  on  the  stretch  in  many  States 
to  defeat  its  adoption ;  and  particularly  in  the  State  of  New- 
York,  where  the  law  now  in  question  was  in  full  force  ai  the 
very  time  the  State  Convention  was  deliberating  upon  the 
adoption  of  the  constitution.  But  if  the  prohibition  is  con- 
fmed  to  retrospective  laws,  as  it  naturally  imports,  it  is  not 
surprising  that  it  should  have  passed  without  objection,  as  it 
is  the  assertion  of  a  principle  universally  approved. 

It  was  pressed  upon  the  Court  with  great  confidence,  and, 
as  it  struck  me  at  the  time,  with  much  force,  that  if  this  re- 
striction could  not  reach  laws  exbting  at  the  time  the  con* 
tract  was  made,  State  legislatures  might  evade  the  prohibi- 
tion (immediately  preceding)  to  make  any  thing  but  gold 
and  silver  a  tender  in  payment  of  debts,  by  making  the  law 
prospective  in  its  operation,  and  applicable  to  contracts 
thereafter  to  be  made.  But  on  reflection,  I  think,  no  such 
consequences  are  involved.  When  we  look  at  the  whole 
clause  in  which  these  restrictions  are  contained,  it  will  be 
seen,  that  the  subjects  embraced  therein  are  evidently  to  be 
divided  into  two  classes ;  the  one  of  a  pubUc  and  national 
character,  the  power  aver  which  is  entirely  tal^n  away 
from  the  States;  and  the  other  relating  to  private  and 
personal  rights,  upon  which  the  States  may  l^tslate  un- 
der the  restrictions  specified.  Tiie  former  are,  ^^  no  State 
shall  enter  any  into  treaty,  alliance^  or  confederation*  grant 

Vol.  XII  ^*^ 
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1827.      letters  of  marque  and  reprisal,  coin  money,  emit  bills  of 
v^^^/*^  credit.^'    Thas  far  there  can  be  no  question,  that  they  relate 

^fSA^^  to  powers  of  a  general  and  national  character.  The  next 
Saunders,  in  order  is,  or  *<make  any  thing  but  gold  and  stiver  a 
tender  in  payment  of  debts  ;^'  this  is  founded  upon  the  same 
principles  of  public  and  national  policy,  as  the  prohibition 
to  coin  money  and  emit  bills  of  credit,  and  is  so  considered 
in  the  commentary  on  this  clause  in  the  number  of  the  Fede- 
ralist I  have  referred  to.  It  is  there  said,  the  power  to 
make  any  thing  but  gold  and  silver  a  tender  in  payment  of 
debts,  is  withdrawn  from  the  States,  on  the  same  principles 
with  that  of  issuing  a  paper  currency.  All  these  prohibi- 
tions, therefore,  relate  to  powers  of  a  public  nature,  and 
are  general  and  universal  in  their  application,  and  insepara- 
bly connected  with  national  policy.  The  subject  matter  is 
entirely  withdrawn  from  State  authority  and  Sutie  legisla- 
tion.  But  the  succeeding  prohibitions  are  of  a  different 
character;  they  relate  to  personal  security  and  private 
rights,  viz.  or  ^^  puss  any  bill  of  attainder,  ex  pott  facto  law, 
or  law  impairing  the  obligation  of  contracts.''  The  subject 
matter  of  such  laws  is  not  withdrawn  from  the  States ;  but 
the  legislation  thereon  must  be  under  the  restriction  therein 
imposed.  States  may  legislate  on  tlie  subject  of  contracts, 
but  the  laws  must  not  impair  the  obligation  of  such  contracts. 
A  tender  of  payment  necessarily  refers  to  the  time  when 
the  tender  is  made,  and  has  no  relation  to  the  time  when  the 
law  authorizing  it  shall  be  passed,  or  when  the  debt  was 
contracted.  The  prohibition  is,  therefore,  general  and  un- 
limited in  its  application.  It  has  been  urged  in  argument, 
that  this  prohibition  to  the  States  to  pass  laws  impairing  the 
obligation  of  contracts,  had  in  view  an  object  of  great  na- 
tional policy,  connected  with  the  power  to  regulate  com- 
rterce  ;  that  the  leading  purpose  was  to  take  from  the 
States  the  right  of  passing  bankrupt  laws.  And  to  illustrate 
and  enforce  this  position,  this  clause  has  been  collated  with 
that  which  gives  to  Congress  the  power  of  passing  uniform 
laws  on  the  subject  of  bankruptcies;  and  by  transposition  of 
the  clause,  the  constitution  is  made  to  read.  Congress  shall 
have  power  to  establish  uniform  laws  on  the  subject  of 
bankruptcies  throughout  the  United  States :  but  no  State 
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shall  pass  any  law  impairing  the  obligation  of  contracts;      1837. 
and  this  prohibition  is  made  to  mean,  no  State  shall  pass  any  v^^v^^ 
bankrupt  law.  ^«J*" 

No  just  objection  can  be  made  to  this  collocation,  if  the  Saunders, 
grant  of  the  power  to  Congress,  and  the  prohibition  in  ques- 
tion to  the  States,  relate  to  the  same  subject  matter,  viz. 
bankrupt  laws.  But  it  appears  to  me  very  difficult  to  maintain 
this  proposition.  It  is,  in  the  first  place,  at  variance  with  the 
decision  in  Sturges  v.  Crownimhield,  where  it  is  held,  that 
Ibis  power  is  not  taken  from  the  States  absolutely,  but  only 
in  a  limited  and  modified  sense.  And  in  the  next  place,  it  h 
not  reasonable  to  suppose,  that  a  denial  of  this  power  to 
the  States,  would  have  been  couched  in  such  ambiguous 
terms,  if,  as  has  been  Contended,  the  giving  to  Congress  the 
exclusive  power  to  pass  bankrupt  laws,  was  the  great  and 
leading  object  of  this  prohibition,  and  the  preservation  of 
private  rights  followed  only  as  an  incident  of  minor  im- 
portance, it  is  difficult  to  assign  any  satisfactory  reason, 
why  the  denial  of  the  power  to  the  States  was  not  ex- 
presised  in  plain  and  unambiguous  terms,  viz.  no  State 
shall  pass  any  bankrupt  law.  This  would  have  been 
a  more  natural,  and,  certainly,  a  less  doubtful  form  of 
expression ;  and,  besides,  if  the  object  was  to  take  from 
the  States  altogether  the  right  of  passing  bankrupt  laws, 
or  insolvent  laws  having  the  like  operation,  why  did  not 
the  denial  of  the  power  extend  also  to  naturalization  laws? 
The  grant  of  the  power  to  Congress  on  this  subject,  is  coq- 
tained  in  the  same  clause,  and  substantially  in  the  same 
words,  ^^  To  establish  an  uniform  rule  of  naturalization, 
and  uniform  laws  on  the  subject  of  bankruptcies  throughout 
the  United  States.'^  If  the  authority  of  Congress  on  the 
subject  of  naturalization  is  exclusive,  from  the  nature  of 
the  power,  why  is  it  not,  also,  with  respect  to  bankruptcies  ? 
And  if,  in  the  one  ca?^,  the  denial  of  the  power  to  the  States 
was  necessary,  it  was  equally  so  in  the  other.  I  cannot 
think,  therefore,  that  the  prohibition  io  pzss  laws  impairing 
.the  obligation  of  contracts,  had  any  reference  to  a  general 
system  of  bankrupt  or  insolvent  laws.  Siich  a  system,  es- 
tablished by  the  sovereign  legislative  power  of  the  general, 
orSfate governments. cannot, in'any just  sense.. be  said  to 
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1327.  impair  the  obligation  of  contracts.  In  every  goyernmeDt 
V,^^i"^^^<'  of  l^^^  there  mnat  be  a  power  8oroe|rhere  to  regulate  civil 
Ogden  contracts ;  and  where,  under  our  system,  is  that  power  vest- 
ed  f  It  must  be  either  in  the  general  or  State  govemments. 
There  is  certainly  no  such  power  granted  to  the  general  go- 
Temnient,  and  all  power  not  granted  is  reserved  to  the 
States.  The  whole  subject,  ttierefore,  of  die  regulation  of 
contracts  must  remain  with  the  States,  and  be  governed  by 
their  laws  respectively ;  and  to  deny  to  them  the  right  iif 
prescribing  Ihe  terms  and  conditions  upon  which  persons 
shall  be  bound  by  their  contracts  thereafter  made,  is  impo- 
sing upon  tiie  States  a  limitation,  for  which  I  find  no  autho- 
rity in  the  constitution ;  and  no  Contract  can  impose  a  civil 
obligation  beyond  that  prescribed  bj^  the  existing  la|r  whai 
the  contract  was  made  $  nor  can  such  obligation  be  impair- 
ed by  controlling  and  discharging  the  contract  according  to 
the  provwions  ef  such  law.  Suppose  a  contract  for  the 
payment  of  money  should  contain  an  express  stipulation  by 
the  creditor  to  accept  a  proportional  part,  in  c^se  the  debt- 
or should  become  insolvent,  and  to  dischaige  the  con- 
tract, can  there  be  a  doubt  that  such  contract  would  be  en- 
forced ?  And  what  is  the  law  in  question  but  ^uch  contract, 
when  applied  to  the  undertaking  of  Ogden  by  accepting 
these  bills.  It  is  no  strained  construction  of  the  transac- 
tion, to  consider  the  contract  and  the  law  inseparable,  when 
judging  of  the  obligation  imposed  upon  the  debtor ;  and,  if 
so,  the  undertaking  was  conditional,  and  the  holder  of  the 
bills  agreed  to  accept  a  part  in  case  of  the  inability  ^  iht 
acceptor,  by  reason  of  his  insolvency,  io  pay  the  whole. 

T*he  unconstitutionality  of  this  law  is  said  to  arise  bom 
its  exempting  the  property  of  the  insolvent,  acquired  nfitt 
his  discharge,  from  the  payment  of  his  antecedent  debts.  A 
discbarge  of  the  person  of  the  debtor  is  admitted  to  be  no 
violation  of  the  contract.  If  this  objection  is  well  founded, 
it  must  be  on  the  ground,  that  the  obligation  of  every  con- 
tract attaches  upon  the  property  of  the  debtor,  and  any  law 
exonerating  it,  violates  this  obligation.  I  do  not  mean  that 
the  position  implies  a  lien  by  way  of  mortgage,  or  pledge, 
on  any  specific  property,  but  that  all  the  property  whicli  a 
debtor  has,  when  called  upon  for  payment,  is  liable  to  be 
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taken  in  execution  to  satisfy  ttie  debt,  and  Aat  a  law  re*      1897. 
leasing  any  portion  of  it  impu^  the  obligation  of  the  con*  \^^v^^ 
tract.    The  force  and  justice  of  this  position,  when  applied     ^«^en 
to  contracts  existing  at  the  time  the  law  is  passed,  is  not  gaimders. 
now  drawn  in  question.    But  its  correctness,  when  applied 
to  contracts  thereafter  made,  is  denied.    The  mode,  and 
manner,  and  the  extent  to  which  property  may  be  taken  in 
satisfaction  of  debts,  must  be  left  to  the  sovad  discretion  of 
the  legislature,  and  regulated  by  its  views  of  policy  and  ex« 
pediency,  in  promoting  the  general  welfare  of  the  commu- 
nity, subject  to  such  regulation.    It  was  the  policy  of  the 
coitimon  law,  under  the  feudal  system,  to  exempt  lands  alto- 
gether from  being  seized,  and  applied  in  satisfaction  of 
debts ;  not  even  possession  could  be  taken  from  the  tenant. 
There  can  be  no  natural  right  growing  out  of  the  relation  of 
debtor  and  creditor,  that  will  give  the  latter  an  unlimited 
claim  upon  the  property  of  the  former.    It  is  a  matter  en- 
tirely for  the  r^ulation  of  civil  society  ;  nor  is  there  any 
fundamental  principle  of  jMstice,  growing  out  of  such  rela- 
tion, that  calls  upon  government  to  enforce  the  payment  of 
debts  to    the  uttermost    fl^rthing  which  the  debtor  may 
possess ;  and  that  the  modification  and  extent  of  s^ich  lia- 
bility, is  a  subject  within  the  authority  of  State  legislation, 
seems  to  be  admitted  by  the  unintermp ted  exercise  of  it.   I 
have  not  deemed  it  necessary  to  look  into  the  statute  books 
of  all  the  States  on^this  subject,  but  think  it  may  be  safniv 
affirmed,  that  in  most,  if  not  all  the  States,  some  limitation 
of  die  right  of  the  creditor,  over  the  property  of  the  debt- 
or, has  been  established. .  In  New- York,  various  articles  of 
personal  property  are  exempted  from  execution.   In  Rhode 
Island,  real  estate  cannot  at  all  be  taken  on  judicial  process 
for  satisfaction  of  a  debt,  so  long  as  the  body  of  the  debtor 
is  to  be  found  within  the  State ;  and  Virginia  has  adopted 
the  Ei^lish  process  of  elegit,  and  a  moiety  only  of  the 
debtor's  freehold  is  delivered  to  the  creditor,  until,  out  of 
the  rents  and  profits  thereof,  the  debt  is  paid.    Do  these 
statute  regulations  impair  the  obligation  of  contracts  ?    I 
presume  this  will  not  be  contended  for ;  and  yet  they  would 
seem  to  me  to  (all  within  the  principle  urged  on  the  part  of 
the  defendant  in  error. 
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1827.  ^^  ^^  ^^  satisfactory  answer  vo  say,  that  such  law»  relate 

x^^-v-^fc/  to  the  remedy.     The  principle  asserted  is,  thai  the  creditor 

Ogden  has  a  right  to  his  debtor^s  property  by  virtae  of  the  obliga- 
8aunderf.  t>on  of  the  contract,  to  the  full  satisfaction  of  the  debt;  and 
if  so,  a  law,  which  in  any  shape  exempts  any  portion  of  it, 
must  impair  the  obligation  of  the  contract.  Such  a  limita- 
tion and  restriction  upon  the  powers  of  the  State  govern- 
roents  cannot,  in  my  judgment,  be  supported,  under  the 
prohibition  to  pass  laws  impairing  the  obligation  of  con- 
tracts. 

If  the  letter  of  the  constitution  does  not  imperiously  de- 
mand a  construction  which  denies  to  tlie  States  the  power 
of  passing  insolyent  laws  like  the  one  in  question,  policy 
and  expediency  require  a  contrary  construction.     Although 
there  may  be  some  diversity  of  opinion  as  to  the  policy  of 
establishing  a  general  bankrupt  system  in  the  United  States, 
yet  it  is  generally  admitted  that  such  laws  are  useful,  if  not 
absolutely  necessary,  in  a  commercial  community.    That  it 
was  the  opinion  of  the  framers  of  the  constitution,  that  the 
power  to  pass  bankrupt  laws  ought  somewhere  to  exist,  is 
clearly  inferrable  from  the  grant  of  such  power  to  Congress. 
A  contrary  conclusion  would  invoke  the  greatest  absurdity. 
The  specific  power,  however,  granted  to  Congress,  never 
-lid,  nor  never  could,  exist  in  the  State  governments.    That 
power  is  to  establish  uniform  lams  on  the  subject  of  bank- 
ruptcies throughout  the  United  States,  which  could  only  be 
done  by  a  government  having   co-extensive  jurisdiction. 
Congress  not  having  as  yct^deemed  it  expedient  to  exercise 
the  power  of  re-establishing  a  uniform  system  of  bankruptcy, 
affords  no  well-founded  argument  against  the  expediency  or 
necessity  of  such  a  system  in  any  particular  State.    A  bank- 
rupt law  is  most  necessary  in  a  commercial  conununity ;  and 
as  different  States  in  this  respect  do  not  stand  on  the  same 
footing,  a  system  which  might  be  adapted  to  one,  might  not 
suit  all,  which  would  naturally  present  difficulties  in  forming 
any  uniform  system ;  and  Congress  may,  as  heretofore,  deem  it 
expedient  to  leave  each  State  to  establish  such  system  as  shall 
best  suit  its  own  local  circumstances  and  views  of  policy, 
knowing,  at  the  same  time,  that  if  any  great  public  inconve- 
nience shall  grow  out  of  the  different  State  laws,  the  evils 
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luay  be  corrected  by  establishing  a  uiiirortn  sjateiD)  according      1 337, 
to  the  provision  of  the  constitution,  which  will  suspend  the  n^^^v^^m/ 
State  laws  on  the  subject.     If  such  should  be  the  views  en-      ^Jden 
tertained  by  Congress,  and  induce  them  to  abstain  from  the    Saunders^ 
exercise  of  the  power,  the  inriportance  to  the  State  of  New- 
York,  as  well  as  other  States,  of  establishing  the  validity  of 
laws  like  the  one  in  question,  is  greatly  increased.    The 
long  continuance  of  it  there,  clearly  manifests  the  views  of 
(he  State  legislature  with  respect  to  the  policy  and  expe- 
diency of  the  law.     And  I  cannot  but  feel  strongly  impress- 
ed,  that  the  length  of  time  which  this  law  has  been  in  un- 
disputed operation,  and  the  repeated  sanction  it  has  received 
from  every  department  of  the  government,  ought  to  have 
great  weight  when  judging  of  its  constitutionality. 

The  provisions  of  the  61st  section  of  the  bankrupt  law  of 
1800,  appear  to  me  to  contain  a  clear  expression  of  the  opi- 
nion of  Congress  in  favour  of  the  validity  of  this,  and  similar 
laws  in  otlier  States.  It  cannot  be  presumed  they  were  ig- 
norant of  the  existence  -  of  these  laws,  or  their  extent  and 
operation.  And,  indeed,  the  section  expressly  assumes  the 
existence  of  such  laws,  by  declaring  that  this  act  shall  not 
repeal  or  annul  the  laws  of  any  State  now  in  force,  or  which 
may  be  thereafter  enacted  for  therelief  of  insolvent  debtors, 
except  so  far  as  the  same  may  affect /^tr^on^  within  the  pur- 
xiew  of  the  bankrupt  act  ^  and  even  with  respect  to  such 
persons,  it  provides  that,  if  the  creditors  shall  not  prosecute 
a  commissionof  bankruptcy  within  a  limited  time,  they  shall 
be  entitled  to  relief  under  the  State  laws  for  the  relief  of  in- 
solvent debtors.  And  what  relief  did  such  laws  give  ?  Was  it 
merely  from  imprisonment  only  ?  Certainly  not.  The  State 
laws  here  ratified  and  sanctioned,  or,  at  least,  some  of  them, 
were  sych  as  had  the  full  effect  and  operation  of  a  bankrupt 
law,  to  wit :  to  discharge  the  debtor  absolutely  from  all  future 
responsibility.  .It  is  true,  if  these  laws  were  unconstitutional 
and  void,  this  section  of  the  bankrupt  law  could  give  therh 
no  validity.  But  it  is  not  in  this  light  the  argument  is  used. 
The  reference  is  only  to  show  the  sense  of  Congress  with 
respect  to  the  validity  of  such  laws ;  and,  if  it  is  fair  to  presume 
Congress  was  acquainted  with  the  extent  and  operation  of 
these  laws,  this  clause  is  a  direct  affirmation  of  their  validi* 
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1 827.      ty'    ^^^  ^^  cannot  be  presumed  (hat  body  would  have  ex* 
Vi^»*v^^  pressly  ratified  and  sanctioned  laws  which  thej  considered 

Ogden  unconstitutional. 
Saunders.  In  the  case  of  Stiirges  y.  Crowninshield^  as  I  have  before 
remarked,  it  is  said,  (hat  by  this  prohibition  (Art.  1.  sec.  10.) 
in  the  consti(ution,  (he  Convention  appears  to  have  intended 
to  establish  a  great  principle,  ^^  that  contracts  should  be  invio- 
lable.'*'* This  was  certainly,  though  a  great,  yet  not  a  new 
principle.  It  is  a  principle  inherent  in  every  sound  and  just 
system  of  laws,  independent  of  express  constitutional  re- 
straints.  And  if  the  assertion  of  this  principle  was  the 
object  of  the  clause,  (as  I  think  it  was,)  is  it  reasonable 
to  conclude,  that  the  framers  of  the  constitution  suppo- 
sed that  a  bankrupt  or  insolvent  law,  like  the  one  in  ques- 
tion, would  violate  this  principle  ?  Can  it  be  supposed 
that  the  constitution  would  have  reserved  the  right,  and  im- 
pliedly enjoined  the  duty  upon  Congress  to  pass  a  bankrupt 
law,  if  it  had  been  thought  that  such  law  would  violate  this 
great  principle  'i  If  the  dischai^c  of  a  party  from  the  per- 
formance of  his  contracts,  when  he  has,  by  misfortunes,  be- 
come incapable  of  fulfilling  them,  is  a  violation  of  the  eter- 
nal and  unaUerable  principles  of  justice,  growing  out  of 
what  has  been  called  at  (he  bar  the  universal  law,  can  it 
be,  that  a  power,  drawing  after  it  such  consequences,  has 
been  recognised  and  reserved  in  our  constitution  ?  Cer- 
tainly not*  And  is  the  discharge  of  a  contract  any  greater 
violation  of  those  sacred  principles  in  a  State  legislature, 
than  in  that  of  the  United  States  ?  No  such  distinction  will 
be  pretended.  But  a  bankrupt  or  insolvent  law  involves 
no  such  violation  of  the  great  principles  of  justice,  and  this  is 
14^  the  light  in  which  it  always  has  been,  and  ought  to  be, 
considered.  Such  law,  in  its  principle  and  object,  has  in 
view  the  benefit  of  both  debtor  and  creditor,  and  is  no  more 
than  the  just  exercise  of  the  sovereign  legislative  power  of 
the  government  to  relieve  a  debtor  from  his  contracts,  when 
necessity,  and  unforeseen  misfortunes,  have  rendered  him 
incapable  of  performing  them ;  and  whether  this  power  is 
to  be  exercised  by  the  States  individually,  or  by  the  United 
States,  can  make  no  difference  in  principle.  In  a  govern- 
ment like  ours,  where  sovereignty,  to  a  modified  extent, 
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ezistt  both  in  the  States,  and  in  Ae  United  Stafies*    It  was,      lBi7. 
io'the  formation  of  the  coustitutioii,  a  mere  question  of  po-  V^^v^tk/ 
Kfj  and  expediency,  where  this  power  should  be  exercised ; .    ^^^ 
juid  there  can  be  no  question,  but  that,  so  far  as  respects  a  .  Saundeir. 
bankrupt  law,  properly  speaking,  the  power  ought  to  be  ex- 
ercised by  the  general  government*     It  is  naturally  connect- 
ed  with  commerce,  and  should  be  uniform  throughout  the 
United  States.     A  bankrupt  system  deals  with  commercial 
men,  but  this  affords  no  reason  why  a  State  should  hot  ex- 
ercise its  sovereign  power  in  relieving  the  necessities  of  men 
who  do  not  fall  within  the  class  of  traders,  and  who,  from 
like  misfortune,  have  become  incapable  of  performing  their 
contracts. 

Without  questioning  the  constitutional  power  of  Con- 
gress to  extend  a  bankrupt  law  to  all  classes  of  debtors,  the 
expediency  of  such  a  measure  may  well  be  doubted.  There 
i^  not  the  same  necessity  of  uniformity  of  system,  as  to 
other  classes  than  traders ;  their  dealings  are  generally  loca), 
and  different  considerations  of  policy  may  influence  different 
States  on  this  subject ;  and  should  Congress  pass  a  bankrupt 
law  confined  to  traders,  it  would  still  leave  the  insolvent 
law  of  New- York  in  force  as  to  other  classes  of  debtors, 
subject  to  such  alteration  as  that  State  shall  deem  expe- 
dient 

Upon  the  whole,  therefore,  it  having  been  Settled  by  (his 
Court,  that  the  States  have  a  right  to  pass  bankrupt  laws, 
provided  they  do  not  violate  the  prohibition  against  impair- 
ing the  obligation  of  contracts  ;  and  believing,  as  I  do,  for 
the  reasons  I  have  given,  that  the  insolvent  law  in  question, 
by  which  a  debtor  obtains  a  discharge  from  all  future  re-^ 
sponsibility,  upon  contracts  entered  into  after  the  passage 
of  th^  law,  and  before  his- discbarge,  does  not  impair  the 
obligation  of  bis  contracts  ;  I  am  of  opinion,  thai  the  judg.- 
ment  of  the  Court  below  ou^ht  to  be  reversed. 

Mr.  Justice  Trimble.  The  question  raised  upon  the  re- 
cord in  this  case,  and  which  has  been  discussed  at  the  bar, 
may  be  stated  thus:  Has  a  State,  since  the  adoption  of  the 
constitution  of  the  United  States,  authority  to  pass  a  hivk" 
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18^7*  ^P^  ^^  icsotvent  law,  discbaiging  the  bankrupt  or  insolvent 
v^^^'-v^^to/  from  all  contracts  made  within  ^e  State  after  the  passage  of 
Ogdeii  ^|jg  jg^^^  upon  the  bankrupt  or  insolvent  Surrendering  his 
Saunders,  effects,  and  obtaining  a  certificate  of  discharge  from  the  con- 
stituted authorities  of  the  State  ? 

The  counsel  for  the  defendant  in  error  have  endeavoured 
to  maintain  the  negative  of  the  proposition,  on  two  grounds : 

Firsts  That  the  power  conferred  on  Congress  by  the  'con- 
stitution, ^^  to  establish  uniform  laws  on  the  subject  of  bank- 
ruptcies throughout  the  United  States,^'  is,  in  its  nature,  an 
exclusive  power;  that,  consequently,  no  State  has  authority 
to  pass  a  bankrupt  law;  and  that  the  law  under  consideration 
is  a  bankrupt  law. 

Secondly.  That  it  is  a  law  impairing  the  obligation  of  con- 
tracts, within  the  meaning  of  the  constitution. 

In  the  case  of  Sturges  v.  CrotminsHeld^  (4  Wheat*  Hep. 
132.)  this  Court  expressly  decided,  ^^  that  since  the  adop- 
tion of  the  constitution  of  the  United  States,  a  State  has 
authority  to  pass  a  bankrupt  law,  provided  such  law  does 
not  impair  the  obligation  of  contracts,  within  the  meaning  of 
the  constitution,  and  provided  there  be  no  act  of 'Congress 
in  force  to  establish  a  uniform  system  of  bankruptcy  con- 
flicting with  such  law/' 

This  being  a  direct  judgment  of  the  Court,  overrulii^  the 
iirs{  position  assumed  in  argument,  that  judgment  ought  to 
prevail,  unless  it  be  very  clearly  shown  to  be  erroneous. 

Not  having  been  a  member  of  the  Court  when  thtt  judg- 
ment was  given,  I  will  content  myself  with  saying,  the  ar« 
gument  has  not  convinced  me  it  is  erroneous ;  and  that,  on 
the  contrary,  I  think  the  opinion  is  fully  sustain:*!  by  a 
sound  construction  of  the  constitution. 

There  being  no  act  of  Congrcfss  in  force  to  establish  a 
uniform  system  of  bankruptcy,  the  first  ground  of  argument 
must  fail. 

It  is  aligned,  that  the  law  under  consideration  is  a  law  im- 
pairing the  obligation  of  contracts  within  the  meaning  of 
the  constitution.  The  lOtb  section  of  the  1st  art.  of  the 
constitution  is  in"  these  wordd :  ^^  no  State  shall  enter  into 
any  treaty,  alliance,  or  confederation,  grant  letters  of  marque 
and  reprisal ;  coin  money;  emit  bills  of  credit;  make  any 
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tbing  but  gold  and  silver  coin  a  tender  in  payment  of  debts ;      ]  337. 
pass  anjr  bill  of  attainder,  ex  post  facto  law,  or  law  impair-  ^^v*^^ 
ing  the  obligation  of  contracts ;  or  grant  any  title  of  nobi-     ^Sdoa 
lity.''  SaundoKs. 

In  the  case  of  Stut^ei  v.  CrownimkUld,  the  deiendant  in 
the  original  .suit  had  been  discbaiged  in  New  York,  under 
an  insolvent  law  of  that  State,  which  purported  tp  apply  to 
past  as  well  as  future  contracts ;  and  being  sued  on  a  con- 
tract made  within  the  State  prior  to  the  passage  of  the  law, 
he  pleaded  his  certificate  of  discharge  in  bar  of  the  action. 
In  answer  to  the  Sd  and  4th  questions,  certified  from  the. 
Circuit  Court  to  this  Court  fpr  its  final  decision,  drawing  in 
question  the  constitutionalify  of  the  law,  and  the  sufficiency  of 
file  plea  in  bar  founded  upon  it,  this  Court  certified  its  opi- 
nion,  ^^  that  the  act  of  New-York,  pleaded  in  this  case,  so 
far  as  it  attempts  to  discharge  the  contract  on  which  this  suit 
was  instituted,  is  a  law  impairing  the  obligation  bf  contracts, 
within  the  meaning  of  the  constitution  of  the  United  States; 
and  that  the  plea  of  the  defendant  isnot  a  good  and  suffir 
cient  bar  of  the  plaintiff's  action.'' 

In  the  case  of  MMUlan  v.  MJfeal,  (4  Wheat.  Jttp.  909.) 
the  deiendant  in  the  Court  below  pleaded  a  dischaige  ob- 
tained by  him  in  Louisiana,  on  the  9Sd  of  August,  1815, 
Under  the  insolvent  law  of  that  State,  pasjied  in  180t,  in 
bar  of  a  suit  instituted  against  him  upon  a  contract  made  in 
South  Carolina,  in  (be  year  1813.  This  Court  decided 
that  the  plea  was  no  bar  to  the  action;  and  affinaed  the 
judgment  given  below  for  the  plaintiff* 

These  cases  do  not  decide  the  case  at  bar.  In  the  first, 
the  discharge  was  pleaded  in  bar  to.  a  contract  made  prior 
to  the  passage  of  the  law ;  and  in  the  second,  the  dischaige 
in  one  State  under  its  laws,  was  pleaded  tp  a  con- 
tract made  in  another  State.  Th^y  leave  the  question  open, 
whether  a  dischaiige  obtained  in  a  State,  oAder  an  hisolvea^ 
law  of  the  State,  is  a  good  bar*  to  an  action  brought  on  a 
contract  mado  within  the  State  after  the  pamage  of  the  lawi 

In  presenting  this  inquiiy,  it  is  immaterial  whether  the 
law  purports  to  apply  to  past  as  well  as  future  contracts,  or 
is  wholly  prospective  in  its  provisions. 
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1897.  '^  '^  ^^^  ^^®  terms  of  the  law,  but  its  effect,  that  is  iuhibit* 

V^^v^to^  ed  by  the  constitution.  A  law  n^a)  be  ^n  part  constitutional, 
Ogdcn  3|,j  jjj  pj^yi  unconstitutional.  It  may,  when  applied  to  a 
Saunders,  given  case,  produce  an  effect  which  is  prohibited  by  the 
constitution ;  but  it  may  not,  when  applied  to  a  c(*?e  differ- 
ently circumstanced,  produce  such  prohibited  effect.  Whe- 
ther the  law  under  consideration,  in  its  effects  and  operation 
upon  the  contract  sued  on  in  this  case,  be  a  law  impairing 
the  obligation  of  this  contract,  is  the  only  necessary  inquiry. 
In  order  to  come  to  a  just  conclusion,  we  mtist  ascertain, 
if  we  can,  the  sense  in  which  the  terms,  *^  obligation  of 
contracts,''  is  used  in  the  constitution*  In  attempting  to  do 
this,  I  will  premise,  that  in  construing  an  instrument  of  so 
much  solemnity  and  importance,  effect  should  be  given,  if 
possible,  to  every  word.  No  expression  should  be  regarded 
as  a  useless  expletive;  nor  should  it  be  supposed,  without 
the  most  urgent  necessity,  that  the  illustrious  framers  of  that 
instrument  had,  from  ignorance  or  inattention,  used  different 
words,  which  are,  in  effect,  merely  tautologous. 

1  understand  it  to  be  admitted  in  argument,  and  if  not  ad- 
mitted, it  could  not  be  reasonably  contested,  that,  in  the  na- 
ture of  things,  there  is  a  difference  between  a  contract,  and 
die  obligation  of  the  contract.  The  terms  contract,  and  ob- 
ligation, although  sonietimis  used  loosely  as  convertible 
terms  do  not  properly  impart  the  same  idea*  The  consti- 
tution plainly  presupposes  that  a  contract  and  its  obligation 
are  different  things.  Were  they  the  same  thing,  and  the 
terms,  contract  and  obligation  convertible,  the  constitution, 
instead  of  being  read  as  it  now  is,  ^^  that  no  State  shall  pass 
any  law  impairing  the  obligation  of  contracts,"  might,  with 
the  same  meaning,  be  read,  ^^  that  no  State  shall  pass  any 
law  impairing  the  obligation  of  o6/fgah'om,"  or,  ^^  the  con- 
tract of  contracts ;"  and  to  give  to  the  constitution  the  same 
meaning  which  either  of  these  readings  would  import,  would 
be  ascribing  to  its  framers  a  useless  and  palpably  absurd 
tautology.  The  illustrious  framers  of  the  constitution  could 
not  be  ignorant  that  there  were,  or  might  be,  many  contracts 
without  obligation,  and  many  obligations  without  contracts. 
^'  A  contract  is  defined  to  be,  an  agreement  in  which  a  par- 
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ty  undertakes  to  do,  or  not  to  do,  a  particular  tfaing*'.'  S<tt»'-      1827. 
gu  V.  CromniMhitld^  (4  WhttU.  Rep*  197.)  V^*v^ 

This  definitioD  is  sufficient  for  all  the  purposes  of  the  pre-        ^^° 
sent  investigation,  and  its  general  accuracy  is  not  contested    Baander5. 
bj  either  side. 

Frooi  the  veiy  terms  of  the  definition,  it  results  incontesti- 
bljr,  that  the  contract  is  the  »ole  act  of  the  parties,  and  de- 
pends wholly  on  their  will.  The  same  words,  used  by  the 
same  parties,  with  the  same  objects  in  view,*  would  be  the 
same  contract,  whether  made  upon  a  desert  Bland,in London, 
Cbnstantinople,  or  New- York.  It  would  be  the  wmt  con- 
iracif  whether  the  law  of  the  place  where  the  contract  was 
made,  recognised  its  validity,  and  furnished  remedies  to  en- 
force its  performance,  or  prohibited  the  contract,  and  with- 
held all  remedy  for  its  violation. 

The  laoguage  of  the  constitution  plainly  suppose!  that  the 
obligation  of  a  contract  Is  something  not  wholly  depending 
upon  the  will  of  the  t>arties.  It  incontestibly  supposes  the 
obligation  to  be  something  which  attaches  to,  and  lays  hold 
of  the  contract,  and  which,  by  some  superior  external  pow* 
er,  regulates  and  controls  the  conduct  of  the  parties  in  rela- 
tion to  the  contract ;  it  evidently  supposes  that  superior  ex* 
temal  power  to  rest  in  the  will  of  the  legislature. 

What,  then,  is  the  obligation  of  contracts,  within  the  mean- 
ing of  the  constitution  ?  From  what  source  does  that  obliga- 
tion arise  ? 

The  learned  Chief  Justice,  in  delivering  the  opinion 
of  the  Court  in  Siurges  v«  Croumtn^Ate/cf,  after  having  defined 
a  contract  to  be  ^^  an  agreement  wherein  a  party  undertakes 
to  do,  or  not  to  do,  a  particular  thing,"  proceeds  to  define 
the  obligation  of  the  contract  in  these  words :  ^Vthe  law  binds 
him  to  perform  his  engagement,  and  this,  is,  of  course,  the 
obligation  of  the  contract." 

The  hitiifUa^  lib.  3.  tit  4.  (Cooper's  translation,)  says, 
(<an  obligation  is  the  chain  of  the  law,  by  which  we  are 
necessarily  bound  to  make  some  payment,  according  to  the 
law  of  the  land." 

Pothier,  in  his  treatise  concerning  obligations,  in  speak 
ing  of  the  obligation  of  contracts,  calls  it  '^  vtnctdumUgis^^^ 
the  chain  of  the  law«    Paley^  p.  56.  says,  <'to  be  obliged,  is 
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1897.  to  ^  aiged  bj  a  violent  motive,  resQlting  fbrni  tiie  com- 
mand of  another.''  From  these  authorities,  and  many  more 
might  be  cited,  it  may  be  fairly  concluded,  that  the  obliga- 
tion of  the  contract  consists  in  the  pcmtr  and  t^acy  of  the 
hw  which  applies  to,  and  enforces  jierformance  of  the  cfbn* 
tracts,  or  the  payment  of  an  equivalent  for  non*pefformance« 
The  obligation  does  not  inhere,  and  subsist  in  the  contract 
itself,  praprio  vigore,  but  in  the  law  applicable  to  the  con- 
tittct.  This  is  the  sense,  I  think,  in  which  the  constitution 
uses  the  term  ^^  obligation;" 

From  what  law^  and  how,  is  this  obligation  derived, 
within  the  meaning  of  the  constitution  ?  Even  if  it  be  ad- 
mitted that  the  moral  law  necessarily  attitches  to  the  agree- 
ment, that  yrould  not  brii^  it  within  the  meaning  of  the  con- 
stitution. Moral  obligations  are  those  arising  from  the  ad- 
monttioift  of  conscience  and  accountability  to  the  Supreme 
Being*  No  human  lawfpver  can  impair  them.  They  are 
entirely  foreign  from  the  purposes  of  the  constitution.  The 
constitution  evidently  <:ontemplates  an,  obligation  which 
might  be  impaired  by  a  law  of  the  State,  if  not  prohibited 
by  the  constitution. 

Itisaigued,  that  the  obligation  of  contracts  is  founded  in, 
and  derived  from, general  and  universal  law;  that,  by  these 
laws,  the  obligation  of  contracts  is.co-extensi ve  with  the  duty 
of  performance,  and,  indeed,  the  same  thing  -,  that  the  obliga- 
tion IS  not  derived  from,  nor  depend^s  upon,  the  civil  or  muni- 
cipal laws  of  the  State ;  and  that  this  general  universal  duty, 
or  obligation,  is  what  the  constitution  intends  to  guard  and 
protect  against  the  unjust  encroachments  of  State  legislation. 
In  support  of  this  doctrine,  itis  said,  that  no  State,  perhaps, 
ever  declared  by  statute  or  positive  law  that  contracts  shall 
be  obligatory;  butthat  all  States,  assuming  the  pre-existeoce 
of  the  obligation  of  contracts,  have  only  superadded,  by  mu^ 
nicipal  law,  the  means  of  carrying  the  pre-ezistiog  obliga- 
tion into  effect. 

This  argumentstruck  me,  at  urst,  with  great  force ;  but, 
upon  reflection,^  I  am  convinced  it  is  more  specious  than  so- 
lid.   If  it  were  admitted,  diat,  in  an  enlarged  and  very 
general  sense,  obligations  have  their  fouidation  in  natural 
or  what  is  called^  in  the  augment  uoivetsal  law:  that  this 
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xuttaral  obligation  is,  id  the  general,  assumed  by  States  as      1 827. 
pre-existiDg,  and,  upon  this   assumption,  they   have  not  v^^'^^^ 
thought  it  necessary  to  pass  declaratory  laws  in  affirmance        ^^^^ 
of  the  priociple^  of  universallaw :  yet  nolhing  favourable    Saonders. 
to  the  argument  can  result  from  these  admissions,  unless  it 
be  further  admitted,  or  proved,  that  a  State  has  no  autho* 
rity  to  regulate,  alter,  or  in  any  wise  control,  the  operatioo  , 
of  this  universal  lavr  within  ttie  State,  by  its  own  peculiar; 
municipal  enactions.    This  i&  not  admitted,  and,  I  tbinky 
cannot  be  proved* 

I  admit  that  men  have,  by  the  laws  of  nature,  the  right  of 
acquiring,  and  possessing  property,  and  the  right  of  con- 
ti-acting  engagements.  I  admit,  that  tbe%e  natural  rights 
have  their  correspondent  naturals  obligations.  I  admit,  that 
in  a  state  of  nature,  when  men  have  not  submitied  them* 
selves  to  the  controlling  autliority  of  civil  government,  the 
natural  obligation  of  contracts  is  co-ex^nsive  with  the  duty 
of  performance.  This  natural  obligation  is  founded  solely 
in  the  principles  of  natural  or  universal  law.  What  is  this 
natural  obligation  ?  All  writers  who  treat  on  the  subject  of 
obligations,  agree,  that  it  consists  in  the  right  of  the  one 
party,  to  demand  from  the  other  party  what  is  due ;  and  if 
it  be  withheld,  in  his  right,  and  supposed  capacity  to  enforce 
performance,  or  to  take  an  equivalent  for  non-performance, 
by  his  own  power.  This  natural  obligation  exists  among 
sovereign  and  independent  States  gnd  nations,  and  amongst 
men,  in  a  State  of  natur^^  who  have  no  common  superior, 
and' over  whom  none  claim,  or  can  exercise,  a  controlling 
legislative  authority* 

But  when  men  form  a  social  compact,  and  organize  a 
civil  government,  they  necessarily  surrender  the  regulation 
and  control  of  these  natural  rights  and  obligations  into  the 
bands  of  the  government.  Admitting  it,  then,  to  be  true, 
that,  in  general,  men  derive  the  right  of  private  property, 
and  of  contracting  engagements,  from  the  principles  of  na- 
tural, universal  law ;  adroiUing  that  these  rights  are,  in  the 
general,  not' derived  from,  or  created  by  society,  but  arc- 
brought  into  it ;  and  that  no  express,  declaratory,  municipal 
law,  be  necessary  for  their  creation  or  recognition ;  yet,  it 
is  equally  true,  that  these  rights,  and  the  obliifations  result- 
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1037.      ^^  f^Di  them,  are  subject  to  be  regulated,  modified,  and^ 
\^^^\r^  sometimes,  absolutely  restrained,  b^  the  positive  enactiops 
Ogden      ^f  municipal  law.     I  tbnik  it  incontestibly  true,  that  ttie 
Saunders,    natural  obligation  of  private  contracts  between  individuals 
in  society,  ceases,  and  is  converted  into  a  civil  obligation, 
by  the  very  act  of  surrendering  the  right  and  power  of  en- 
forcing performance  into  the  hands  of  the  government.  The 
right  and  power  of  enforcing^  performance  exists,  as  I  think 
all  must  admit,  only  in  the  hm  of  the  land,  and  the  obliga- 
tion resulting  from  this  condition  is  a  civil  obligation* 

As,  in  a  state  of  nature,  the  natural  obligation  of  a  con- 
tract consists  in  the  right  and  potential  capacity  of  the  in- 
dividual to  take,  or  enforce  the  delivery  of  the  thing  due  to 
him  by  the  contract,  or  its  equivalent ;  so,  in  the  social  state, 
the  obligation  of  a  contract  consists  in  the  efficacy  of  the 
civit  law,  which  attaches  to  the  contract,  and  enforces  its 
performance,  or  gives  an  equivalent  in  lieu  of  performance* 
From  these  principles  it  seems  to  result  as  a  necessary  co- 
rollary, that  the  obligation  of  a  contract  made  within  a 
sovereign  State,  must  be  precisely  that  allowed  by  the  law 
of  the  State,  and  none  other.  I  say  allowed^  because,  if 
there  be  nothing  in  the  municipal  law  to  the  contrary,  the 
civil  obligation  being,  by  the  very  nature  of  government, 
substituted  for,  and  put  in  the  place  of,  natural  obligation, 
would  be  co-extensive  with  ii  ^  but  if  by  positive  enactions, 
the  civil  obligation  is  regulated  and  modified  so  as  that  it 
does  not  correspond  with  the  natural  obligation,  it  is  plain 
the  extent  of  the  obligation  must  de|)end  wholly  upon 
the  municipal  law.  If  the  positive  law  of  the  State  de- 
clares the  contract  shall  have  no  obligation,  it  can  have 
no  obligation,  whatever  may  be  the  principles  of  natural 
law  in  relation  to  such  a  contract.  This  doctrine  has 
been  held  and  maintained  by  all  States  and  nations. 
The  power  of  controlling;,  modifying,  and  even  of  taking 
away,  all  obligation  from  su(h  contracts  as,  indepen- 
dent of  positive  enactions  to  the  contrary,  would  have 
been  obligatory,  has  been  exercised  by  all  independent  so- 
vereigns ;  and  it  has  been  universally  held,  ttiat  the  Courts 
of  one  sovereign  will,  upon  principles  of  comity  and  com- 
mon justice,  enforce  contracts  made  within  the  dominions 
of  another  sovereign,  so  for  as  they  were  obligatory  by  the 
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law  of  diecoontiy  where  made ;  bot  no  instance  is  recoU  1837* 
lectedt  and  none  is  believed  to  exist,  where  the  Coarts  of  ^^^^sr^ 
o^e  sovereign  have  held  a  contract,  made  within  the  donii-  Ogden 
nions  of  another,  obligatory  against,  or  beyond  the  oblige-  Bamideri* 
tion  assigned  to  it  bjr  the  municipal  law  of  its  proper  coon- 
try.  As  a  general  proposition  of  Jaw,  it  cannot  be  main- 
tained, that  the.  obligation  of  contracts  depends  upon,  and 
is  derived  from,  universal  law,  independent  of,  and  against, 
the  civil  law  of  the  State  in  which  they  are  made.  In  relation 
to  the  States  of  this  Union,  1  am  persuaded,  tliat  the  position 
ttiat  the  obligation  of  contracts  is  derived  from  universal  law» 
ViTged  by  the  learned  counsel  in  argument,  with  great  force, 
has  been  stated"*  by  them  much  too  broadly*  If  true,  the 
States  can  have  no  control  over  contracts.  If  it  be  true 
that  the  *^  obligation  of  contracts,"  within  the  meaning  of 
the  constitution,  is  derived  solely  from  general  and  uni- 
versal law,  independent  of  the  laws  of  the  State,  then  it 
must  follow,  that  all  contracts  made  in  the  same  or  similar 
terms,  must,  whenever,  or  wherever  made,  have  the  same 
obligation.  If  this  universal  natural  obligation  is  that  in- 
tended by  the  constitution,  as  it  is  the  same,  not  only  every 
where,  but  at  all  times,  it  must  follow,  that  eVerjr*  description 
of  contract  which  could  be  enforced,  at  any  time  or  place, 
upon  the  principles  of  universal  law,  must,  necessarily,  be 
enforced  at  all  other  times,  and  in  every  State,  upon  the 
same  principles,  in  despite  of  any  positive  law  of  the  State 
to  the  contrary. 

The  arguments,  based  on  the  notion  of  the  obligation  of 
universal  law,  if  adopted,  would  deprive  the  States  of  all 
power  of  legislation  upon  the  subject  of  contracts,  other 
than  merely  furnishing  the  remedies  or  'means  of  carrying 
ttiis  obligation  of  universal  law  into  effect.  I  cannot  be- 
lieve that  sucb  consequences  were  intended  to  be  produced 
by  the  constitution. 

I  conclude,  that,  so  far  as  relates  to  private  contracts  be* 
tween  individual  and  individual,  it  is  ihe  civil  obligation  of 
contracts ;  that  obligation  which  is  recognised  by,  and  re- 
sults from,  the  law  of  the  State  in  which  the  contract  is 
made,  which  is  within  the  meaning  of  the  constitution.    If 

Vol.  XII.  41 
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1 8^7  ^^'  ^^  ioUows,  that  the  States  have,  since  the  adoption  of  Ihb 
V^^v^^^  constitution,  the  auttioritj  to  prescribe  and  declare,  b^  their 
Op^aen  laws,  prospectively,  what  shall  be  the  obligation  of  all  con- 
AriunHers.  tracts  made  within  them.  Such  a  power  seems  to  be  almost 
indispensable  to  the  very  existence  of  the  Slates,  and  is  ne- 
cessary to  the  safety  and  welfare  of  the  people.  The  whole 
frame  and  theory  of  the  constitution  seems  to  favour  this 
construction.  The  States  were  in  the  full  enjoyment  and 
exercise  of  all  the  powers  of  legislation  on  the  subject  of 
contracts,  before  the  adoption  of  the  constitution.  The 
people  of  the  States,  in  that  instrument,  transfer  to,  and 
vest  in  the  Congress,  no  portion  of  this  power,  except 
in  the  single  instance  of  the  authority  given  to  pass  uniform 
laws  on  the  subj-^'^t  of  bankruptcies  throughout  the  United 
States ;  to  which  may  be  added^  such  as  results  by  necessary 
implication  in  carrying  the  granted  power  into  effect.  The 
whole  of  this  power  is  left  with  the  States,  as  the  constitu- 
tion found  it,  with  the  single  exception,  that  in  the  exercise 
of  their  general  authority  they  shall  pass  no  law  ^^  impair*' 
ing  t|ie  obligation  of  contracts.'' 

The  construction  insisted  upon  by  those  who  maintain 
that  prospective  laws  of  the  sort  now  under  consideration 
are  unconstitutional^  would,  as  I  think,  transform  a  special 
limitation  upon  the  general  powers  of  the  States,  into  a  ge-* 
neral  restriction,  it  would  convert,  by  cons^tcuction^  the  ex- 
ception into  a  general  rule,  against  the  best  settled  rules  of 
construction.  The  people  of  the  States,  under  every  va- 
riety of  change  of  circumstances,  must  remain  unalterably, 
according  to  this  construction,  under  the  dominion  of  this 
supposed  universal  law,  and  the  obligations  ref^ultingfromit. 
Upon  no  acknowledged  principle  can  a  special  exception, 
out  of  a  general  authority,  be  extended  by  construction  so 
as  to  annihilate  or  emb^rass  the  exercise  of  the  general 
authority.  But,  to  obviate  the  force  of  Ihrs  view  of  the 
subject,  the  learned  couns'J  admit,  that  the  legislature  of  a 
State  has  authority  to  provide  by  law  what  contracts  shall 
not  be  obfigator),  and  to  declare  that  no  remedy  shall  exist 
for  the  enforcement  of  such  as  the  legislative  wisdom  deems 
injurious.  They  say, the  obligation  of  a  contractus  coeval 
with  its  existence ;  that  the  moment  an  agreement  is  made 
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obligation  attachef  to  it ;  and  tbey  endeavour  to  mamiain  a      IZ91* 
diftinction  between  such  laws  as  declare  tiiat  certain  con-  ^^^^^"^^ 
tracts  shall  not  be  obligatorj  at  all,  and  such  as  declare  they      ^S^ 
shall  not  be  ol-iji^torj*  or  (what  is  the  same  thing  in  effect)  8aiuiid«rf« 
shall  be  discharged,  upon  the  happening  of  a  future,  event* 
The  former,  they  say,  were  no  contracts  in  contemplation 
of  law,  were  wholly  forbidden,  and,  therefore,  never  obli- 
gatory; the  latter  were  obligatory  at  their  creation,  and 
that  obligation  is  protected  by  the  constitution  from  being 
impaired  by  any  future  operation  of  the  law. 

This  course  of  reuHooing  is  ingenious  and  perplexing ;  but 
I  am  greatly  mistaken  if  it  will  not  be  found,  upon  Examina- 
tion, to  be  unsatisfactory  and  inconclusive.  .If  it  were  ad- 
mitted, that,  generally,  the  civil  obligation  of  a  contract 
made  in  a  State  attaches  to  it  when  it  is  made,  and  that  this 
obligation,  whatever  it  be,  cannot  be  defeated  by  any  effect 
or  operation  of  law,  which  does  not  attach  to  it  at  its  crea- 
tion, the  admission  would  avail  nothiiig.  It  is  as  well  a  max- 
im of  political  law,  as  of  reason,  that  the  whole  must  neces- 
sarily contain  all  the  parts ;  and,  consequently,  a  power  com- 
petent to  declare  a  contract  shall  have  no  obligation,  must 
necessarily  be  competent  to  declare  it  shall  have  only  a  con- 
ditional or  qualified  obligation* 

If, 'as  the  aigument  admits,  a  contract  never  had  any  oh. 
ligation,  because  the  pre-existing  law  of  the  State,  declaring 
it  should  have  none,  attached  to  it  at  the  moment  of  its  crea- 

« 

tion,  why  will  not  a  pre-existing  law,  declaring  it  shAll  have 
only  a  qualified  obligation,  attach  to  it  in  like  manner  at  the 
moment  of  its  creation?  A  law,  declaring  that  a  contract 
shall  not  be  enforced,  upon  the  happening  of  a  future  event, 
is  B,  law  declaring  the  contract  shall  have  only  a  quaUfied 
or  conditional  obligation.  If  such  law  be  pasted  before  the 
coolractis  made,  does  not  the  sanle  attach  to  it  die  moment 
it  is  made  ;  and  is  not  tfie  obligation  of  the  contract,  i^bat- 
ever  may  be  its  terms,  qualified  from  the  beginning  by  force 
and  operation  of  the  existing  law  ?  If  it  is  not,'  then  it 
it  absolute  in  despite  of  the  law.  and  the  obligation  does 
Dot  result  from  the  law  of  the  land,  but  from  some  other  law . 
The  passing,  of  a  law  declaring  that  a  contract  shall  have 
'919  Migat69n^  oraball  have  obligation  generaUy  but  cease  t.Q 
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1 837*      be  Jbligatory  id  specified  eveuts«  is  but  the  exertion  of  tbe 
V^'^^^fc/  uane  power*    The  difference  existE,  not  in  the  character  of 
\^         the  power,  but  the  d^ee  of  its  exertion,  and  ttie  manner  of 
8auad«rt.   its  operation. 

In  the  case  at  bar,  tfie  contract  was  made  in  the  State,  and 
the  law  of  the  Sta(e  at  the  time  it  was  made,  in  effect,  pro- 
vided that  the  obligation  of  the  contract  should  not  be  ab- 
solute, but  qualified  by  the  condition  that  the  party  should 
be  dischaiiged  upon  his  becoming  insolvent,  and  complying 
with  the  requisitions  of  the  ins6lvent  law.  This  qualifica* 
tion  attached  to  the  contract,  by  law,  the  moment  the  con- 
tract was  made,  became  inseparable  from  it,  and  travelled 
with  it  through  all  its  stages  of  existence,  until  the  condition 
was  consummated  by  the  final  certificate  of  discharge. 

It  is  argued  that  this  cannot  be  so,  because  the  contract 
would  be  enforced,  and  must  necessarily  be  enforced,  in 
other  Stsftes,  where  no  such  insolvent  law  exists.  This  ar- 
gument is.  founded  upon  a  misapprehension  of  the  nature  of 
the  qualification  itself.  It  is  in  nature  of  a  condition  subse- 
quent, annexed  by  operation  of  Jaw  to  the  contract  at  the 
moment  of  its  creation. 

The  condition  is,  that  upon  the  happening  of  all  the 
events  contemplatjed  by  the  law,  and  upon  their  verification, 
in  the  manner  prescribed  "by  the  law  itself,  by  the  constitu- 
ted authorities  of  the  State,  the  contract  shall  not  thereafter 
be  obligatory.  Unless  all  these  take  place;  unless  the 
discharge  is  actually  obtained  within  the  State,  according  to 
its  laws,  die  contingency  has  not  happened,  and  the  contract 
remains  obligatory,  both  in  the  State  and  elsewhere. 

It  has  been  often  said,  that  the  laws  of  a  State  in  which  a 
contract  is  made,  enterinto,  and  make  part  of  the  contract : 
and  some  who  have  advocated  the  constitutionality  of  pros- 
pective laws  of  the  character  now  under  consideration, 
have  placed  the  question  on  that  ground.  The  advocates 
of  the  other  side,  availing  themselves  of  the  infirmity  of  this 
aif^ument,  have  answered  triumphantly,  '^  admitting  this  to 
be  so,  the  constitution  is  the  supreme  law  of  every  State,  and 
must,  therefore,  upon  the  same  principle,  enter  into  every 
contract,  and  overrule  the  local  laws."    My  answer  to  this 
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view  of  boA  sides  of  the  question  is,  that  the  aigmneiit,  and      1 397. 
the  answer  to  it^  are  'equally  destitute  of  truth.  n^^^/*^^ 

I  have  already  shown  that  the  contract  is  nothing  but  the  ^S^^ 
agreement  of  the  parties ;  and  that  if  the  parties,  in  making  Saunders, 
their  agreement,  use  the  same  word^,  with  the  same  object 
in  view,  where  there  is  no  law,  or  where  the  law  recognises 
the  agreement,  and  furnishes  remedies  for  its  enforcement, 
or  where  the  law  forbids,  or  withholds  all  remedy  for  the 
enforcement  of  the  agreement,  it  is  the  very  same  contract 
in  all  these  predicaments.  1  have  endeavoured  to  show, 
and  I  think  successfully,  that  the  obligation  oi  contracts,  u« 
the  sense  of  the  constitution,  consists  not  in  the  contract  iU 
self,  but  in  a  superior  external  force,  controlHlig  the  conduct 
of  the  parties  in  relation  to  the  contract ;  and  that  this  supe- 
rior esternal  force  is  the  law  of  the  State,  either  tacitly  w 
expressly  recognising  the  contract,  and  furnishing  means 
whereby  it  may  be  enforced.  It  is  this  superior  external 
force,  existing  potentially,  or  actually  applied,  '^  which  binds 
a  man  to  perform  his  engagements;^'  which,  according  to 
Justinian,  is  ^^  the  chain  of  the  law,  by  which  we  are  neces- 
sarily bound  to  make  some  payment — according  to  UU^  lam 
of  the  land;^^  and  which,  according  to  Paley,  being  *'a  vio- 
lent motive,  resulting  from  the  command  of  another,'^ 
obliges  the  party  to  perform  his  contract.  The  law  of  the 
State,  although  it  constitutes  the  obligation  of  the  contract, 
is  no  part  of  the  contract  it»elf;  nor  is  the  constitution  either 
a  part  of  the  contract,  or  the  supreme  law  of  the  State,  in 
the  sense  in  which  the  argument  supposes.  The  constitu- 
tion is  the  supreme  law  of  the  land  upon  all  subjects  upon 
which  it  speaks.  It  is  the  sovereign  will  of  the  whole  peo- 
ple. Whatever  this  sovereign  will  enjoins,  or  forbids,  must 
necessarily  be  supreme,  and  must  counteract  the  subordinate 
legislative  will  of  the  United  States,  and  of  the  States. 

But  on  subjects,  in  relation  to  which  the  sovereign  Will  is 
not  declared,  or  fairly  and  necessarily  implied,  the  constitu- 
tion cannot,  with  any  semblance  of  truth,  be  said  to.  be  the 
supreme  law[.  It  could  not,  with  any  semblance  of  truth,  be 
said  that  the  constitution  of  the  United  States  is  the  supreme 
law  of  any  State  in  relation  to  the  solemnities  requisite  for 
conveying  real  estate,  or  the  responsibilities  or  ol 
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1827.  conaequent  upon  the  use  of  certain  words  in  such  convey- 
v^r^^'^to/  ance.  The  constitution  contains  no  (oio,  no  declaration  oi 
Ogden  ^{^^  sovereign  will,  upon  these  subjects ;  and  cannot,  in  the 
Saunders,  nature  of  things,  in  relation  to  them,  be  the  supreme  law* 
Even  if  it  were  true,  then,  that  the  law  of  a  State  in  which  a 
contract  is  made,  is  part  of  the  contract,  it  would  not  be 
true  that  the  constitution  would  be  part  of  the  contract. 
The  constitution  no  where  professes  to  give  the  law  of 
contracts,  or  to  declare  what  shall  or  shall  not  be  the 
obligation  of  contracts.  It  evidently  presupposes  the  ex- 
istence of  contracts  by  the  act  of  the  parties,  and  the  exist- 
ence of  their  obligation,  not  by  authority  of  the  constitution, 
but  by  authority  of  law ;  and  the  pre-existence  of  both  the 
contractsand  their  obligation  being  thus  supposed,  the  sove- 
reign will  is  annoimced,  that  **  no  State  shall  pass  any  law 
impairing  the  obligation  of  contracts.'' 

If  it  be  once  ascertained  that  a  contract  existed,  and  that 
an  obligation,  general  or  quaKfied,  of  whatsoever  kind,  had 
once  attached,  or  belonged  to  the  contract,  by  law,  then,  and 
not  till  then,  does  the  supreme  law  speak;  by  declaring  that 
obligation  shall  not  be  impaired. 

It  is  admitted  in  argument,  that  statutes  of  frauds  and 
perjurieSf  statutes  of  usury,  and  of  limitation,  are  not 
laws  impairing  the  dbligation  of  contracts.  They  are  laws 
operating  prospectively  upon  contracts  thereafter  made. 
It  is  said,  however,  they  do  not  apply,  in  principle,  to  this 
case ;  because  the  statutes  of  frauds  and  perjuries  apply  only 
to  the  remedies,  and  because,  in  that  case,  and  under  the 
statutes  of  usury,  ^he  contracts  were  void  from  the  begin- 
ning, were  not  recognised  by  law  as  contracts,  and  had  no 
obligation ;  and  that  the  statqtes  of  limitation  create  rules 
of  evidence  only. 

AUhough  these  observations  are  true,  tfiey  do  not  furnish 
the  true  reason,  nor,  indeed,  any  reason,-  why  these  laws  do 
not  impair  the  obligation  of  contracts.  The  true>and  only 
reason  is,  that  they  operate  on  contracts  made  after  the  pas- 
sage of  the  laws,  and  not  upon  existing  contracts.  And 
hence  (he  Chief  Justice  very  properly  remarks,  of  both 
usury  laws,  and  laws  of  limitation,  in  delivering  the  opinion 
in  Shirgef  v.  CrommnshuUL  thai  if  they  sboild  be  made  to 
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operate  upon  contracts  alread;  entered  into,  (hey  would  be  1897. 
unconstitutional  and  void.  If  a  statute  of  frauds  and  per-  v^^v^^^z 
juries  should  pass  in  a  State  formerly  n^ving  no  such  laws,  ^^^^ 
purporting  to  operate  upon  eiisting  contracts,  as  well  as  Saunders, 
upon  those  made  after  its  passage,  could  it  be  doubted,  that 
80  far  as  the  law  applied  to,  and  operated  upon,  existing 
contracts,  it  would  be  a  law  *'  impairing  the  obligation  of 
contracts  ?*'  Here,  then,  we  have  the  true  reason  and  prin- 
ciple of  the  constitution.  The  great  principle  intended  to 
be  established  by  the  constitution,  was  the  inviolability  of 
the  obligation  of  contracts^  as  the  obligation  existed  and 
was  recognised  by  the  laws  in  force  at  the  time  the  con- 
tracts were  made.  It  funiished  to  the  legislatures  of  the 
States  a  simple  and  obvious  rule  of  justice,  which,  however 
theretofore  violated,  should,  by  no  means,  be  thereafter 
violated ;  and  whilst  it  leaves  them  at  full  liberty  to  legis- 
late upon  the  subject  of  all  future  contracts,  and  assign  to 
them  either  no  obligation,  or  such  qualiff^'d  obligation  as^ 
in  iheir  opinion,  may  consist  with  sound  policy,  and  the 
good  '^  f  the  people  \  it  prohibits  them  from  retrospecting 
upon  existing  obligations,  upon  any  pretext  whatever.  Whe- 
ther the  law  iirofeti^es  t(f  apply  to  the  contract  itself,  to  fix 
a  rule  of  evideuce,  a  rule  of  interpretation,  or  to  r^ulate 
the 'remedy,  it  is  equallv  within  the  true  meaning  of  the 
constitution,  if  it,  in  effect,  impairs  the  obligation  of  exist- 
ing contracts;  and,  in  my  opinion,  is  out  of  its  true  mean- 
ing, if  the  law  is  mad^  to  operate  on  future  contracts  only. 
I  do  not  mean  to  say.  that  every  alteration  of  the  existing 
remedies  would  impair  the  obligation  of  contracts;  but  1 
do  say,  with  great  confidence,  that  a  law  taking  away  ail  re- 
medy from  existing  contracts,  would  be,  manifestly,  a  taw 
impairing  ihe  obligation  of  contracts.  The  moral  obliga- 
tion would  remain,  but  the  legal,  or  civil  obligation,  would 
be  gone,  if  su<;h  a  law  should  be  permitted  to  operate.  The 
natural  obligation  would  be  gone,  because  the  laws  forbid 
the  party  to  enibrce  performance  by  his  own  power.  On 
the  other  hand,  a  great  variety  of  instances  may  re«idily  be 
ims^;ined,  in  which  the  legislature  of  a  2!!itate  might  alter, 
modify,  or  repeal  existing  remedies,  and  enact  others  in 
their  stead  without  the  tUghtest  ground  for  a  supposition 
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]937^      that  the  new  law  impaired  the  obligation  of  contractBt    If 
>^^^>*^^^  there  be  intermediate  case?  of  a  more  doubtful  characteri  it 

Ogden  ^111  j^  ^Qjg  enough  to  decide  them  when  thejr  arise. 
Saunders.  It  is  argued,  tliat  as  the  clause  declaring  that  "  no  State 
shall  pass  any  law  impairing  the  obligation  of  contracts,''  is 
associated  in  the  same  section  of  the  constitution  with  the 
proliibition  to  '^  coin  money,  emit  bills  of  credit,"  or  '^  make 
any  thing  but  gold  and  silver  coin  a  legal  tender  in  pay- 
ment  of  debts ;"  and  as  these  all  evidently  apply  to  legisla- 
tion in  reference  to  future,  as  well  as  eiisting  contracts,  and 
operate  prospectively,  to  prohibit  the  action  of  the  law, 
without  regard  to  the  time  of  its  passage,  the  same  con- 
struction should  be  given  to  the  clause  under  consideration* 
This  ai^ument  admits  of  several  answers.  First,  as  re- 
gards the  prohibition  to  coin  money,  and  emit  bills  of  credit. 
The  constitution  had  already  conferred  on  Congress  the 
whole  power  of  coining  money,  and  r^ulating  the  current 
coin.  The  grant  of  this  ^ower  to  Congress,  and  the  prohi- 
bitions upon  the  States,  evidently  take  away  from  the  States 
all  power  of  legislation  and  action  on  the  subject,  and  must, 
of  course,  apply  to  the  future  action  of  lawo,  either  then 
made,  or  to  be  made.  Indeed,  the  language  plainly  indi- 
cates, that  it  is  the  act  of  ^*  coining  money ,'^  and  the  act  of 
emitting  bills  of  credit,  which  is  forbidden,  without  any  re- 
ference to  the  4ime  of  passing,  the  law,  whether  before  or 
after  tlie  adoption  of  the  constitution*  The  other  prohibi- 
tion, to  "  make  any  thing  but  gold  or  silver  coin  a  tender  in 
payment  of  debts,"  is  but  a  member  of  the  same  subject  of 
currency  committed  to  the  general  government,  and  prohibit- 
ed to  the  States.  And  the  same  remark  applies  to  it  already 
made  as  to  the  other  two.  The  prohibition  is  not,  that  no 
State  shall  pass  any  law ;  but  that  even  if  a  law  does  exist, 
the  ^'  State  shall  not  make  any  thing  but  gold  and  silver  coin 
a  legal  tender."  The  lanuuage  plainly  imports,  that  the  pro- 
hited  tender  shall  not  be  made  a  legal  tender,  whether  a  law 
of  the  State  exists  or  not.  The  whole  subject  of  tender, 
except  in  gold  and  silver,  is  withdrawn  from  the  States* 
These  cases  cannot,  therefore,  furnish  a  sound  rule  of  in- 
terpretation for  that  clause  which  prohibits  the  States  from 
passing  l^wn  'impairing  the  obligation  of  contracts."  Thi^ 
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clause  rektes  to  a  subject  confessedlj  left  wholly  with  the      \B91. 
States,  with  a  single  exception ;  they  relate  to  subjects  v^p-v^^^/ 
wholly  withdrawn  from  the  States,  with  the  exception  that     ^^ 
they  may  pass  laws  on  the  subject  of  tender  in  gold  and   flamidttst 
silver  coin  only. 

The  principle,  that  the  aitociation  of  one  clause  with 
anottier  of  like  kind,  may  aid  in  its 'construction,  is  deemed 
sound;  but  I  think  it  has  been  misapplied  in  the  argument. 
The  principle  applied  to  the  immediate  associates  of  the 
words  under  consideration,  is,  I  think,  decisive  of  tiiis  ques* 
tion.  The  immediate  associates  are  the  prohibitions  to  pass 
bills  of  attainder,  and  ex  post  facto  laws.  The  language 
and  order  of  the  whole  clause  is,  no  State  shall  ^*  pass  any 
bill  of  attainder,  tx  post  facto  law,  or  law  impairing  the 
oblation  of  contracts.''  If  the  maxim  noscUur  a  5ocm, 
be  applied  to  this  case,  there  would  seem  to  be  an  end  of 
the  question.  The  two  former  members  of  the  clause  un- 
deniably prohibit  retroactive  legislation  upon  the  existing 
state  of  things,  at  the  passage  of  the  prohibited  laws.  The 
associated  idea  is,  that  the  latter  member  of  the  same  clause 
should  have  a  similar  effect  upon  the  subject  matter  to  which 
it  relates.  I  suppose  this  was  the  understanding  of  the 
American  people  when  they  adopted  the  constitution.  I 
amju9ti6edin  this  supposition  by  the  contemporary  con- 
struction given  to  the  whole  of  this  clause  by  that  justly 
celebrated  work,  styled  the  Federalist^  written  at  the  time, 
for  the  purpose  of  recommending  the  constitution  to  the 
favour  and  acceptance  of  the  people.  In  N>n  44.  (p.  381  •) 
commenting  upon  this  very  clause,  and  all  its  members,  the 
following  observations  are  made :  '^  Bills  of  attainder,  ex 
post  facto  laws,  and  laws  impairing  the  obligation  of  con- 
ti-acts,  are  contraiy  to  the  first  principles  of  the  social  com- 
pact, and  to  every  principle  of  sound  legislation.  The  two 
former  are  expressly  prohibited  by  the  declarations  prefixed 
to  some  of  the'State  constitutions,  and  all  of  them  are  pro- 
hibited by  the  spirit  and  scope  of  these  fundamental  char- 
ters." 

Did  the  Amierican  people  believe,  could  they  believe, 
ibeseheavy  denunciations  were  levelled  against  laws  which 

Vol.  XH.  d9 
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•    ]  327,      fairly  prescribed,  and  plainly  pointed  oat,  to  the  people,  rales 

v^^^v^^  for  their  future  conduct ;  and  tlie  rights,  duties  and  pbliga- 

Ogden      (ions^  growing  out  of  their  future  words  or  actions  ?    They 

Saunders,    must  have  understood,  that  these  denunciations  were  just,  as 

regarded  bills  of  attainder,  and  ex  post  Jacto  laws,  because 

they  were  exercises  of  arbitrary  power,  perverting  the  jus- 

tice  and  order  of  existing  things  b)   the  reflex  action  of 

these  laws.     And  would  they  not  naturally  and  necessarily 

conclude,  the  denunciations  were  equally  just  as  r^arded 

laws  passed  to  impair  the  obligation  of  existing  contracts. 

for  the'^ame  reason  ? 

The  writer  proceeds :  ^'  Our  own  experience  has  tai^t 
us,  nevertheless,  that  additional  fences  against  these  dangers 
ought  not  to  be  omitted.  Very  properly,  therefore,  have 
the  Convention  added  this  constitutional  bulwartc  in  &vour 
of  personal  security  and  private  rights;  and  I  am  much 
deceived,  if  they  have  not,  in  so  doing,  as  faithfully  con- 
sulted the  genuine  sentiments,  as  the  undoubted  interests  of 
their  constituents.  The  sober  people  of  America  are  weary 
of  the  fluctuating  policy  which  has  directed  the  public  coun* 
cils.  ,l*hey  have  seen  with  regret,  and  with  indignation, 
that  su'^iden  changes,  and  legislative  interferences,  in  cases 
affecting  personal  rights,  become  jobs  in  the  bands  of  en- 
terprising and  influential  speculators ;  and  snares  to  the  more 
industrious  and  less  informed  part  of  the  community.  They 
have  seen,  (oo,  that  one  legislative  interference  is  but  the 
link  of  a  long  chain  of  repetitions ;  every  subsequent  inter- 
ference being  naturally  produced  by  (he  effecti  of  the  pre- 
ceding. They  very  rightly  infer,  therefore,  that  some  tho- 
rough reform  is  wanting,  which  will  banish  speculations  on 
public  measures,  inspire  a  general  prudence  and  indus- 
try, and  give  a  regular  course  to  the  business  of  society.'' 
I  cannot  understand  this  language  otherwise  than  as  put- 
ling  bills  of  attainder,  ex  post  facto  laws,  and  laws  impairing 
the  obligation  of  contracts,  all  upon  the  same  footing,  and 
deprecating  them  all  for  the  same  cause.  The  language 
shows,  clearly,  that  the  whole  clause  was  understood  at  the 
time  of  the  adoption  of  the  constitution  to  have  been  intro- 
duced into  the  instrument  in  the  very  same  spirit,  and  for 
the  very  same  purpose,  namely,  for  the  protection  of  per- 
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aonal  secarity  and  of  prirate  rt^ts*    The  language  repels      ]  337^ 
tbe  idea,  that  the  member  of  the  clause  immediately  under  v^^^r^ir/ 
consideration  was  introduced  into  tbe  constitution  upon  any     ^^«n 
grdnd  principle  of  national  policy^  ind^ndent  of  Ihe  pro«  Staaders. 
tecHon  of  prirate  rights,  so  far  as  such  an  idea  can  be  repel- 
led,  by  tbe  total  omission  to  suggest  any  such  iiidependent 
grand  principle  of  national  policy,  and  by  placing  it  upon 
totally  di£forent  gi^und. 

It  proves  that  tbe  sages  who  formed  and  rteieommGnded  tiie 
constitution  to  the  favour  and  adoption  of  the  American 
people,  did  not  consider  tbe  protection  of  private  righis^  more 
than  the  protection  of  personal  security,  as  too  insignificant 
for  their  serious  regard,  as  was  urged  with  great  earnestness 
in  arguHient.  In  my  judgment,,  the  language  of  the  authors 
of  the  Federalist  proves  ^t  they,  at  least,  understo9d,  that 
the  protection  of  personal  security,  and  of  private  rights, 
from  tiie  despotic  and  iniquitous  operation  of  retrospective 
legislation,  was,  itself,  and  alone,  the  grand  principle  in* 
tended  to  be  established.  It  was  a  principle  of  the  utmost 
importance  to  a  free  people,  about  to  establish  a  national 
government,  ^^to  establish  justice,^'  and,  "to  secure  to 
themselves  and  their  posterity  the  blessings  of  liberty. ^^ 
This  principle  is,  I  think,  fully  and  completely  sustained  by 
the  construction  of  tbe  constitution  which  I  have  endeavour- 
ed io  maintain. 

Iq  my  judgment,  the  most  natural  and  obvious  import  of 
tbe  words  themselves,  prohibiting  the  passing  of  laws  "im- 
pairing the  obligation  of  contracts  ;^'  the  natural  association 
of  that  member  of  the  clause  with  the  two  immediately  pre- 
ceding members  of  tbe  same  clause,  forbidding  the  passing 
of  f*  bills  of  attainder,''  and  "  ex  post  facto  laws ;''  the  con- 
secutive order  of  the  several  members  of  the  clause;  the 
manifest  purposes  and  objects  for*  which  the  whole  clause 
was  introduced  into  the  constitution,  and  the  cotemporary 
exposition  of  the  whole  clause,  all  warrant  the  conclusion, 
that  a  State  has  authority,  since  the  adoption  of  the  consti* 
tution,  to  pass  a  law,  whereby  a  contract- made  within  the 
State,  after  the  passage  of  the  law,  may  be  discharged,  upon 
the  party  obtaining  a  certificate  of  discharge,  a^  an  insolvent.' 
in  the  manner  prescribed  by  the  law  of  the  State. 
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1 827*  ^*  Chief  Justice  BIarshall.    It  is  well  known  tbat  tli« 

s^f^^r^^  Court  has  been  divided  in  opinion  on  this  case.  Three  Judges, 

Ogden     jjjj^  Justice  Duvall,  Mr.  Justice  Stoar,  and  myselfi  do  not 

Stunderi.  concur  in  tiie  judgment  which  has  been  pronounced.    We 

have  taken  a  different  view  of  the  very  interesting  ques« 

tion  which  has  been  discussed  with  so  much  talent,  as 

well  as  labour^  at  the  bar,  and  I  am  directed  to  state  the 

course  of  reasoning  on  which  we  have  formed  the  opinion 

that  the  dischaige  pleaded  by  the  defendant  is  no  bar  to  the 

action. 

The  single  question  for  consideration,  is,  whether  the  act 
of  the  State  of  New-York  is  consistent  with  or  repugnant  to 
the  constitution  of  the  United  States  ? 

This  Court  has  so  often  expressed  the  sentiments  of  pro- 
found and  respectful  reverence  vrith  which  it  approaches 
questions  of  this  character,  as  to  make  it  unnecessary  now  to 
say  more  than  that,  if  it  be  right  that  the  power  of  preser* 
ving  the  constitution  from  legislative  infraction,  should  reside 
any  where,  it  cannot  be  wrong,  it  must  be  right,  that  tho5' 
whom  the  delicate  and  important  duty  is  conferred  should 
perform  it  according  to  their  best  judgment. 

Much,  too,  has  been  said  concerning  the  principles  of  con- 
struction which  ought  to  be  applied  to  the  constitution  of  tiie 
United  States. 

On  this  subject,  also,  the  Court  has  taken  such  frequent 
occasion  to  declare  its  opinion,  as  to  make  it  unnecessary,  at 
least,  to  enter  again  into  an  elaborate  discussion  of  it  To 
say  that  the  intention  of  the  instrument  must  prevail ;  that 
^  this  intention  must  be  collected  from  its  words ;  that  its 
words  are  to  be  understood  in  that  sense  in  which  they  are 
generally  used  by  those  for  whom  the  instrument  was  in- 
tended ;  that  its  provisions  are  neither  to  be  restricted  into 
insignificance,  nor  extended  to  objects  not  comprdiended  in 
them,  nor 'contemplated  by  its  firamers; — is  to  repeat  what 
has  been  already  said  more  at  large,  and  is  all  that  can  be 
necessai^. 

As  preliminary  to  a  more  particular  investigation  of  the 
clause  in  the  constitution,  on  which  the  case  now  under 
consideration  is  supposed  to  depend,  it  may  be  proper  to  in* 
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quire  how  far  it  Is  affected  by  the  foniier  decbioos  of  t^iis      i837. 
Court  v^rv-^fc/ 

lu  Sturges  y.  Cramnmihitldj  it  was  determined,  that  an  ^S^^ 
act  which  discharged  the  debtor  ^m  a  contract  en-  gaundert. 
tered  into  previous  to  its  passage,  was  repugnant  to  the 
constitution.  The  reasoning  which  conducted  the  Court 
to  that  conclusion  might,  perhaps,  conduct  it  farther ;  and 
with  that  reasoning,  (for  mjself  alone  this  expression  is  used,) 
1  haye  never  yet  seen  cause  to  be  dissatisfied.  But  that  de- 
cision  is  not  supposed  to  be  a  precedent  for  Ogden  y.  Satm- 
ders,  because  the  two  cases  differ  from  each  other  in  a  ma- 
terial fact ;  and  it  is  a  general  rule,  expressly  recognised  by 
(he  Court  in  Slurges  v.  CrowninshUld,  that  the  positive  au- 
thority of  a  decision  is  co-extensive  only  with  the  facts  on 
which  it  is  made.  In  Sturges  v.  CrowtUnshitld^  the  law  act^ 
cd  on  a  contract  which  was  made  before  its  passage ;  in  this 
case,  the  contract  was  entered  into  after  the  passage  of  the  law 

In  MJftil  v.  M'Millttn^  the  contract,  though  subsequent 
to  the  passage  of  the  act,  was  made  in  a  different  State,  by 
persons  residing  in  that  State,  and,  consequently,  without 
any^  view  to  the  Jaw,  the  benefit  of  which  was  claimed  by 
the  debtor* 

The  Famurt^  and  Mechanics^  Bank  of  Pennsylvania  v. 
Smith  differed  from  Sturges  v.  downinshuld  only  in  this, 
that  the  plaintiff  and  defendant  were  both  residents  of  the 
State  in  which  the  law  was  enacted,  and  in  which  it  was  ap- 
plied* The  Court  was  of  opinion  that  this  difference  was 
unimportant 

It  has  then  been  decided,  that  an  act  which  discbai^es  the 
debtor  from  pre-existing  contracts  is  void ;  and  that  an  act 
which  operates  on  future  contracts  is  inapplicable  to  a  con- 
tract made  in  a  different  State,  at  whatever  time  it  may  have 
been  entered  into* 

Neither  of  these  decisions  comprehends  the  question  now 
presented  to  the  Court*  It  b,  conscque|[itly,  open  for  dis- 
cussion* 

The  provision  of  the  constitution  is,  that  '^  no  State  shall 
pass  any  law^  '^  impairing  the  obligation  of  contracts.''  The 
plaintiff  in  error  contends  that  this  provision  inhibits  the 
passaee  of  retrospective  laws  onlv— -of  such  as  act  on  con- 
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1827.  tracts  in  existence  at  fbdr  t>aiiage.  The  d^feodakit  in  er- 
ror maintains  that  it  comprehends  all  future  laws,  whether 
prospective  or  retrospectiTe,  and  withdraws  every  tontraet 
Saunders,  from  State  legislationi  the.  obligation  of  which  h^  become 
complete. 

That  there  is  an  essential  difference  in  principle  between 
laws  which  act  on  past,  and  those  which  act  on  future  con- 
tracts ;  that  those  of  the  first  description  can  seldom  be  jus* 
tified,  while  those  of  the  last  are  proper  subjects  of  ordinary 
legislative  discretion,  must  be  admitted.  A  constitutional 
restriction,  therefore,  on  the  power  to  pass  laws  of  tfie  one 
class,  may  very  well  consist  with  entire  legislative  freedom 
respecting  those  of  the  other.  Yet,  when  we  consider 
the  nature  of  our  Union;  that  it  is  intended  ta  make  us, 
in  a  great  measure,  one  people,  as  to  commercial  ^b* 
jects ;  that,  so  far  as  respects'  the  intercommunication  of 
individuals,  the  lines  of  separation  between  States  are,  in 
many  respects,  obliterated ;  it'  would  not  be  matter  of  sur- 
prise, if,  on  the  delicate  subj^t  of  contracts  once  formed, 
the  interference  of  State  legislation  should  be  greatly 
abridged,  or  entirely  forbidden.  In  the  nature  of  the  pro- 
vision, then,  there  seems  to  be  nothing  which  ought  to  in- 
fluence our  construction  of  the  words ;  and,  in  making  that 
construction,  the  whole  clause,  which  consists  of  a  single 
sentence,  is  to  be  taken  together,  and  the  intention  is  to  be 
collected  from  the  whole. 

The  firet  paragraph  of  the  tenth  section  of  the  first  article, 
which  comprehends  the  provision  under  consideration,  con- 
tains an  enumeration  of  those  cases  in  wUchthe  action  of 
the  State  legislature  is  entirely  prohibited.  The  second 
enumerates  those  in  which  the  prohibition  is  modified.  The 
first  paragraph,  consisting  of  total  prohibitions,  comprehends 
two  classes  of  powers.  Those  of  the  first  are  political  and 
general  in  their  nature,  being  an  exercise  of  sovereignty 
without  affecting  the  rights  of  individuals.  These  are,  the 
powers  **  to  enter  into  any  treaty,  alliance,  or  confederation ; 
grant  letters  of  marque  or  reprisal,  coin  money,  emit  bills 
of  credit.'' 

The  second  class  of  prohibited  laws  comprehends  those 
whose  operation  consists  in  their  action  on  individuals. 
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These  are,  laws  which  make  any  thing  but  goldandrilver  com      1^27. 
a  tender  in  payment  of  debts,  bills  of  attainder*  ex  post /ado  s^rv^^^ 
laws,  or  laws  impairing  the  obligation  of  contracts,  or  which     ^8^0 
grantany  title  of  nobility.  Saondert. 

In  all  these  cases,  whether  the  thing  prohibited  be  the  ex- 
ercise of  mere  political  power,  or  legislative  action  on  indi- 
viduals, the  prohibition  is  complete  and  totaU  There  is  no 
exception  from  it.  Legislation  of  every  description  is  com- 
prehended within  it.  A  State  is  as  entirely  forbidden  to 
pass  laws  impairing  the  obligation  of  contracts,  as  to  make 
treaties,  or  coin  money.  The  question  recurs,  what  is  a 
law  impairing  the  obligation  of  contracts  ? 

In  solving  thir  question,  all  the  acumen  which  controversy 
can  give.to  the  human  mind,  has  been  employed  in  scanning 
the  whole  sentence,  and  every  word  of  it*  Arguments  have 
been  drawn  from  the  context,  and  from  the  particular  terms 
in  which  the  prohibition  is  expressed,  for  the  purpose,  on 
the  one  part,  of  showing  its  application  to  all  laws  which  act 
upon  contracts,  whether  prospectively  or  retrospectively ; 
and,  on  die  other,  of  limiting  it  to  laws  which  act  on  contracts 
previously  formed. 

The  first  impression  which  the  words  make  on  the  mind, 
would  probably  be,  that  the  prohibition  was  intended  to  be 
general.  A  contract  is  commonly  understood  to  be  the 
agreement  of  the  parties ;  and,  if  it  be  not  illegaU  to  bind 
them  to  the  extent  of  their  stipulations.  It  requires  reflec- 
tion, it  requires  some  intellectual  eflbrt,  to  efface  this  im- 
pression, and  to  come  to  the  conclusion,  that  the  words 
contract  and  obligation,  as  used  in  the  constitution,  are  not 
used  in  this  sense.  If,  however,  the  result  of  this  mental 
effort,  fairly  made,  be  the  correction  of  this  impression,  it 
ought  to  be  corrected. 

So  much  of  this  prohibition  as  restrains  the  power  of  the 
States  to  punish  offenders  in  criminal  cases,  the  prohibition 
to  pass  bills  of  attainder  and  ex  post  facto  laws,  is,  in  its 
very  terms,  confined  to  pre-existing  cases.  A  bill  of  attain- 
der can  be  only  for  crimes  already  committed ;  and  a  law  is 
not  exposf/actoj  unless  it  looks  back  to  an  act  done  before 
its  passage.  Language  is  incapable  of  expressing,  in  plainei 
terms,  that  the  mind  of  the  Convention  was  directed  to  re 
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1837.      troactiye  legislation.    The  thing  forbidden  is  retroaction. 

\^^v^  But  that  part  of  the  clause  which  relates  to  the  civil  trans- 
Ogden      actions  of  individuals^  is  expressed  in  more  general  terms ; 

Sauodeis.  in  terms  which  comprehend,  in  their  ordinary  signification, 
cases  which  occur  after,  as  well  as  those  which  occur  before, 
the  passage  of  the  act.  It  forbids  a  State  to  make  any 
ttiing  but  gold  and  silver  coin  a  tender  in  payment  of  debts, 
or  to  pass  any  law  impairing  the  obligation  of  contracts* 
These  prohibitions  relate  to  kindred  subjects.  They  con- 
template legislative  interference  with  private  rights,  and  re* 
strain  that  interference.  In  construing  that  part  of  the 
clause  which  respects  tender  laws,  a  distinction  has  never 
been  attempted  between  debts  existing  at  the  time  the  law 
may  be  passed,  and  debts  afterwards  created.  The  prohir 
bttion  has  been  considered  as  total ;  and  yet  the  difference 
in  principle  between  making  property  a  tender  in  payment 
of  debts,  contracted  after  the  passage  of  the  act,  and  dis* 
chaiging  those  debts  wilhout  payment,  or  by  the  surrender 
of  property,  between  an  absolute  right  to  tender  in  pay* 
ment,  and  a  contingent  right  to  tender  in  payment,  or  in  dis- 
chai^e  of  the  debt,  is  not  clearly  discernible.  Nor  is  the 
difference  in  language  so  obvious,  as  to  denote  plainly  a  dtffis* 
rence  of  intention  in  the  framers  of  die  instrument.  "  No 
State  shall  mak^  any  thing  but  gold  and  silver  coin  a  tender 
in  payment  of  d^ts.*^  Does  the  word  ^^  debts''  mean,  gene- 
rally, those  due  when  the  law  applies  to  the  case,  or  is  it 
limited  to  debts  due  at  the  passage  of  the  act  ?  The  same 
train  of  reasoning  which  would  confine  the  subsequent 
words  to  contract^  existing  at  the  passage  of  the  law,  would 
go  far  in  confining  these  words  to  debts  existing  at  that  time. 
Yet,  this  distinction  has  never,  we  believe,  occurred  to  any 
person.  How  soon  it  may  occur  is  not  for  as  to  determine. 
We  think  it  would,  unquestionably,  defeat  the  object  of  the 
clause. 

Tiie  counsel  for  the  plaintiff  insist,  that  the  word  <*  im* 
pairing,''  in  the  present  tense,  limits  the  signification  of  the 
provision  to  the  operation  of  the  act  at  the  time  of  its  pas- 
sage ;  that  no  law  can  be  accurately  said  to  impair  the  obli- 
gation of  contracts',  unless  the  contracts  exist  at  the  time. 
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The  law  cannot  impair  what  does  not  exist.     It  cannot  act      ]  3^7. 
on  nonentities.  v^^^v^^ 

There  might  be  weight  in  this  argument,  if  the  prohibited      ^tsA^^ 
laws  were  sacb  onlj  as  operated  of  themselves,  and  imme-  Saundew. 
diately  on  the  contract.     But  insolvent  laws  are  to  ope- 
raie  on  a  future,  contingent,  unforeseen  event.    The  time 
to  which  the  word  ^^  impairing^'  applies,  is  not  the  time  of 
the  passage  of  the  act,  but  of  its  action  on  the  contract. 
That  u,  the  time  present  in. contemplation  of  the  prohibi- 
tion.   The  law,  at  its  passage,  has  no  effect  whatever  on  the 
contract.    Thus,  if  a  i^ote  be  given  in  New- York  for  thb 
payment  of  money,  and  the  debtor  removes  but  of  that 
State  into  Connecticut,  and  becomes  insolvent,  it  is  not 
pretended  that  his  debt  can  be  discharged  by  the  law  of 
New- York.    Consequently,  that  law  did  not  operate  on  the 
contract  at  its  formation.    When,  then,  does  its  operation 
commence  ?    We  answer,  when  it  is  applied  to  the  contract. 
Then,  if  ever,  and  not  till  then,  it  acts  on  the  contract,  and 
becomes  a  law  impairing  its  obligation.    Were  its  constitu- 
tionality, with  respect  to  previous  contracts,  to  be  admitted, 
it  would  not  impair  their  obligation  until  an  insolvency 
should  take  place,  and  a  certificate  of  discharge  be  granted. 
Till  these  events  occur,  its  impairing  faculty  is  suspended. 
A  law,  then,  of  this  description,  if  it  derogates  from  the 
obligation  of  a  contract,  when  applied  to  it,  is,  grammati- 
cally speaking,  as  much  a  law  impairing  that  obligation, 
though  made  previous  to  its  formation,  as  if  made  subse- 
quently. 
A  question  of  more  difficulty  has  been  pressed  with  great 

earuestncssi  It  is,  what  is  the  ofiginal  obligation  of  a  con- 
tract, made  after  the  passage'  of  such  an  act  as  the  insolvent 
law  of  New- York  ?  Is  it  unconditional  to  perform  the  Very 
tiling  stipulated,  or  is  the  condition,  implied,  that,  in  the 
event  of  insolvency,  the  contract  shall  be  satisfied  by  the 
surrender  of  property  ?  The  original  obligation,  whatever 
that  may  be,  must  be  preserved  by  the  constitution.  Any 
law  which  lessens,  must  impair  it. 

All  admit,  that  the  constitution  refers  to,  and  preserves, 
the  legal,  not  the  moral  obligation  of  a  contract.    Obliga'- 

Vol.  Xn,  4? 
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1827.  ^^^  purely  moral,  arc  to  be  enforced  by  the  operation  of 
internal  and  inyisible  agents,  not  by  the  agency  of  human 
laws«  The  restraints  imposed  on  States  by  the  constitution, 
are  intended  for  those  objects  which  would,  if  not  restrain- 
ed, be  the  subject  of  State  legislation.  What,  then,  was 
the  original  legal  obligation  of  the  contract  now  under  the 
consideration  of  the  Court  ? 

The  plaintiff  insists,  that  the  law  enters  into  the  contract 
so  completely  as  to  become  a  constituent  part  of  it.  That 
it  is  to  be  construed  as  if  it  contained  an  express  stipulation 
to  be  discharged,  should  the  debtor  become  insolvent,  by 
Ihe  surrender  of  all  his  property  for  the  benefit  of  his  cre- 
ditors, in  pursuance  of  the  act  of  the  legislature. 

This  is,  unquestionably,  pressing  the  aigument  very  far; 
and  the  establishment  of  the  principle  leads  inevitably  to 
consequences  which  would  affect  society  deeply  and  seri- 
ously. 

Had  an  express  condition  been  inserted  in  the  contract, 
declaring  that  the  debtor  might  be  discharged  from  it  at  any 
time  by  surrenderiiig  all  his  property  to  his  creditois,  this 
condition  would  have  bound  the  creditor.  It  would  have 
constituted  the  obligation  of  his  contract ;  and  a  legislative 
act  annulling  the  condition  would  impair  the  contract.  Such 
an  act  would,  as  is  admitted  by  all,  be  unconstitutional,  be- 
cause it  operates  on  pre-existing  agreements.  If  a  law  au- 
thorizing  debton  to  dischaiige  themselves  from  their  debts 
by  surrendering^tbeir  property,  enters  into  the  contract,  and 
forms  a  part  of  it,  if  it  is  equivalent  to  a  stipulation  between 
the  parties,  no  repeal  of  the  law  can  affect  contracts  made 
during  its  existence.  The  effort  to  give  it  that  effect  would 
impair  their  obligation.  The  counsel  for  the  plaintiff  per- 
ceive, and  avow  this  consequence,  in  effect,  when  they 
contend,  that  to  deny  the  operation  of  tlie  law  on  the  con- 
tract under  consideration,  is  to  impair  its  obligation.  Are 
gentlemen  prepared  to  say,  that  an  insolvent  law,  once  en- 
acted, must,  to  a  considerable  extent,  be  permanent  ?  That 
the  l^slature  is  incapable  of  varying  it  so  far  as  respects 
existing  contracts  ? 

So,  too,  if  one  of  the  conditions  of  an  obligation  for  the 
payment  of  monev  be.  that  on  the  insolvencv  of  the  obW- 
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gor,  or  OD  any  event  agreed  on  bj  <he  parties,  he  shooid  be      1837. 
at  liberty  to  dischaige  it  by  the  tender  of  aH,  or  part  of  his  \^^^>/^^ 
property,  no  question  could  exist  respecting  the  validity  of     ^1^^ 
the  contract,  or  respecting  its  security  from  legislative  in-    Saunderi. 
terference.    If  it  should  be  determined,  that  a  law  autho- 
rizing the  same  tender,  on  the  same  contingency,  enters  into, 
and  forms  a  part  of  flie  contract,  then,  a  tender  law,  though 
expressly  forbidden,  with  an  obvious  view  to  its  prospective, 
as  well  as  retrospective  operation,  would,  by  becoming  the 
contract  of  the  parties,  subject  all  contracts  made  after  its 
passage  to  its  control.    If  it  be  said,  that  such  a  htw  would 
be  obviously  unconstitutional  and  void,  and,  therefore,  could 
not  be  a  constituent  part  of  the  contract,  we  answer,  that  if 
the  insolvent  law  be  unconstitutional,  it  is  equally  void,  and 
equally  incapable  of  becoming,  by 'mere  implication,  a  part 
of  the  contract.     The  plainness  of  the  repugnancy  does 
not  change  the  question.    That  may  be  very  clear  to  one 
intellect,  which  ie  (ar  from  being  so  to  another.    The  law 
now  under  consideration  is,  in  the  opinion  of  one  party, 
clearly  consistent  with  the  constitution,  and,  in  the  opimon 
of  the  other,  as  clearly  repugnant  to  it.    We  do  not  admit 
the  correctness  of  that  reasoning  which  would  settle  this 
question  by  introducing  into  the  contract  a  stipulation  not 
admitted  by  the  parties. 

This  idea  admits  of  being  pressed  still  &rther.  If  one 
law  enters  into  all  subsequent  contracts,  so  does  every  other 
law  which  relates  to  the  subject  A  legislative  act,  then, 
declaring  that  all  contracts  should  be  subject  to  legislative 
control,  and  should-be  dischaiged  as  die  legislature  might 
prescribe,  would  become  a  component  part  of  every  con- 
tract, and  be  one  of  its  conditions.  Thus,  one  of  the  most 
important  features  in  flie  constitution  of  the  United  States, 
one  which  the  state  of  the  times  most  uigently  required, 
•one  on  which  the  good  and  the  wise  reposed  confidently  for 
securing  the  prosperity  and  harmony  of  our  citizens,  would 
lie  prostrate,  and  be  construed  into  an  inanimate,  inopeta* 
tive,  unmeaning  clause. 

Gentlemen  are  struck  with  the  enormity  of  this  result, 
and  deny  that  their  principle  leads  to  it.  They  distinguish, 
Of  attempt  to  distinguish,  between  tlie  incorporation  of  a 
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1827.      general  law,  such  as  has  been  stated,  aud  the  incorporaliou 
K^^^*"^^  of  a  particular  law,  such  as  the  insolvent  law  of  Mew- Yoik, 
Ogden      j||(Q  ^^Q  contract*     But  will  reason  sustain  this  distinction  ? 
Batiaders.  ^hey  say,  that  men  cai\not  be  supposed  to  agree  to  so  inde- 
finite an  article  as  such  a  general  law  would  be,  but  may 
well  be  supposed  to  agree  to  an  article,  reasonable  in  itselfi 
and  the  full  extent  of  which  is  understood. 

But  the  principle  contended  for  does  not  make  the  inser* 
lion  of  this  new  term  or  condition  into  the  cohtract,  to  depend 
upon  its  reasonableness.  It  is -inserted  because  the  legisla- 
ture has  so  enacted.  If  the  enactment  of  the  legislature 
becomes  a  condition  of  the  contract  because  it  is  an  enact- 
ment, then  it  is  a  high  prerogative,  indeed,  to  decide,  ^t 
one  enactment  shall  enter  the  contract,  while  another,  pro« 
ceedingfrom  the  same  authority,  shall  be  excluded  from  it. 

The  counsel  for  the  plaiotifiT  illustrates  and  supports  this 
position  by  several  legal  principles,  and  by  some  decisiond 
of  this  Court,  which  have  been  relied  on  as  being  applicable 
to  it. 

The  first  case  put  is,  interest  on  a  bond  payable  on  de- 
mand, which  does  not  stipulate  interest.  This,  he  says,  is 
not  a  part  of  the  remedy,  but  a  new  term  in  the  contract. 

Let  the  correctness  of  this  averment  be  tried  by  the 
course  of  proceeding  in  such  cases. 

The  failure  to  pay,  according  to  stipulation,  is  a  breach  of 
the  contract;  and  the  means  used  to  enforce  it  constitute  the 
remedy  which  society  affords  the  injured  party.  If  the  obli- 
gation contains  a  penalty,  this  remedy  is  universally  so  regu- 
lated that  the  judgment  shall  be  entered  for  the  penalty,  to 
be  discharged  by  the  payment  of  the  principal  and  interiat. 
But  the  case  on  which  counsel  has  reasoned  b  a  single  bill. 
In  this  case,  the  party  who  has  broken  his  contract  is  liable 
for  damages.  The  proceeding  to  obtain  those  damages  is 
aa  much  a  part  of  the  remedy  as  the  proceeding  to  obtain 
the  debt.  They  are  claimed  in  the  same  declaration,  and 
as  being  distinct  from  each  other.  The  damages  must  be 
assessed  by  a  jury ;  whereas,  if  interest  formed  a  part  of  the 
debt,  it  would  be  recovered  as  part  of  it.  The  declaration 
would  claim  it  as  a  part  of  the  debt;  and  yet,  if  a  suitor 
were  to  declare  on  such  a  bond  as  containing  th'is  new  term 
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lor  ihe  payment  of  interest,  be  would  not  be  permitted  to      1837. 
give  a  bond  in  evidence  in  which  this  supposed  term  was  not  v^^v^ki/ 
written*    Anj  law  r^uiating  die  proceedings  of  Courts  on     ^ISA^ 
this  subject,  would  be  a  law  regulating  the  remedy.  Sannden. 

The  liability  of  the  drawer  of  a  bill  of  exchange,  stands 
upon  the  same  principle  with  every  other  implied  con- 
tract.   He  -has  received  the  money  of  the  person  in  whose 
&vour  the  bill  is  drawn,  and  promises  that  it  shall  be 
returned  by  the  drawee.     If  the  drawee  h\l  to  pay  the  biU^ 
then  the  promise  of  the  drawer  is  broken,  and  for  this  breach 
of  contract  he  is  liable.    The  same  principle  applies  to 
the  endorser.     His  contract  is  not  written,  but  his  name  is 
evidence  of  his  promise  that  the  bill  shall  be  paid,  and  of 
his  having  received  value  for  it.    He  is,  in  effect,  a  new 
drawer,  and  has  made  a  new  contract.    The  law  does  not 
require  that  this  contract  shall  be  in  writing ;  and,  in  deter- 
mining what  evidence  shall  be  sufficient  to  prove  it,  does 
not  introduce  new  conditions  not  actually  made  by  the  par- 
ties.   The  same  reasoning  applies  to  the  principle  which 
requires  notice.    The  original  contract  is  not  written  at 
large.    It  is  founded  on  the  acts  of  the  parties,  and  its  ex- 
tent is  measured  by  those  acts.     A;  draws  on  B.  in  favour 
of  C,  for  value  received.    The  bill  is  evidence  that  he  has 
received  value,  and  has  promised  that  it  shall  be  paid.  He  has 
funds  in  the  hands  of  the  drawer,  and  has  a  right  to  expect 
that  his  promise  vrill  be  performed.    He  has,  also,  a  right  to 
expect  notice  of  its  non-performance,  because  his  conduct 
may  be  materially  influenced  by  this  failure  of  the  drawee. 
He  ought  to  have  notice  that  hu  bill  is  disgraced,  because 
this  notice  enables  him  to  take  measures  for  his  own  securi- 
ty.   It  is  reasonable  that  he  should  stipulate  for  this  notice, 
and  the  law  presumes  that  he  did  stipulate  for  it. 

A  great  mass  of  human  transactions  depends  upon  implied 
contracts ;  upon  contracts  which  are  not  written,  but  which 
grow  out  of  the  acts  of  the  parties.  In  such  cases,  the  par- 
ties are  supposed  to  have  made  those  stipulations,  which,  as 
honest,  fair,  and  just  men,  they  ought  to  have  made.  When 
the  law  assumes  that  they  have  made  these  stipulations,  it 
does  not  vary  their  contract,  or  introduce  new  terms  into  it, 
bqt  declares  that  certain  acts,  unexplained  by  compact,  im* 
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18^7*      P^^^  certain  doties,  and  that  the  partiei  had  stipalated  for 

v^^  -^^   their  performance.    The  differencci^  is  obvioaa  between  this 

Og^en     ^^  j  ii^g  introduction  of  a  new  condition  into  a  contract 

Saunden.  drawn  out  in  writing,  in  which  the  parties  have  eipretsed 

every  thing  that  is  to  be  done  by  either. 

The  usage  of  banks,  by  which  days  of  grace  are  allowed  on 
notes  payable  and  negotiable  in  bank,  is  of  the  same  charac- 
ter. Days  of  grace,  from  their  very  term,  originate  partly 
in  convenience,  and  partly  in  the  indulgence  of  the  creditor. 
By  the  terms  of  the  note,  the  debtor  has  to  the  last  hour  of  die 
day  on  which  it  becomes  payable,  to  comply  with  it ;  and  it 
would  often  be  inconvenient  to  take  any  steps  after  tfie  close 
of  day.  It  is  often  convenient  to  postpone  subsequent  pro- 
ceeding! till  the  next  day.  Usage  has  extended  this  time  of 
grace  generally  to  three  days,  and  in  some  banks  to  four. 
.  This  us9ge  is  made  a  part  of  the  contract^  not  by  the  interfe* 
rence  of  the  legislature,  but  by  the  act  of  the  parties.  The 
case  cited  from  9  Wheat,  Rep*  581.  is  a  note  discounted  in 
bank;  In  all  such  cases  the  bank  receives,  and  the  makerof  the 
note  pays,  interest  for  the  days  of  grace.  This  would  be  il- 
legal and  usurious,  if  the  money  was  not  lent  for  these  addi- 
tional days.  The  extent  of  the  loan^  therefore,  is  regulated 
by  the  act  of  the  parties,  and  this  part  of  the  contract  u 
founded  on  their  act.  Since,  by  contract,  th^  maker  is  not 
liable  for  his  note  until  the  days  of  grace  are  expired,  he  has 
not  broken  his  contract  until  they  expire.  The  duty  of 
giving  notice  to  the  endorser  of  his  fiiilure,  does  not  arise, 
until  the  &ihire  has  taken  place ;  and,  consequently,  the  pro- 
mbe  of  the  bank  to  give  such  notice  is  performed,  if  it  be 
given  when  the  event  has  happened. 
^  Thecase  of  the  Bank  ofCohmhia  v.  Oakley^  (4  Wk9(a.  Rep. 
235.)  was  one  in  which  tfie  legiM.aturehad  given  a  summary  re- 
medy to  (he  bank  for  a  brokea  contract,  and  had  placed  that 
remedy  in  the  hands  of  the  bank  itself.  The  case  did  not  turn 
on  die  question  whether  the  law  of  Maryland  was  introduced 
into  the  contract,  but  whether  a  party  might  not,  by  his  own 
conduct  renounce  his  claim  to  the  tnal  by  jury  in  a  particular 
case.  The  Court  IQcened  it  to  submissions  to  arbitration,  and 
to  stipulation  and  forthcoming  bond?.     The  principle  settled 
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itt  that  case  is,  that  a  partj  may  renoance  a  benefit,  and  that      1 337. 
Oakley  had  exercised  this  right.  ^^^^/^^ 

The  cases  from  Strahge  and  Eiast  tarn  upon  a  principle,  ^8^«o 
which  is  generally  recognised,  but  which  is  entirely  distinct  Saunders, 
from  that  which  they  are  cited  to  support*  It  is,  that  a  man 
who  IS  discharged  by  the  tribunals  of  his  own  country,  acting 
under  its  laws,  may  plead  that  dischai^e  in  any  other  coun- 
try. The  prihciple  is,  that  laws  act  upon  a  contract,  not 
that  they  enter  into  it,  and  become  a  stipulation  of  the  par- 
ties. Society  affords  a  remedy  for  breaches  of  contract.  If 
that  remedy  has  been  applied,  the  claim  to  it  is  eitinguished. 
The  external  action  of  law  upon  contracts,  by  administering 
the  remedy  for  their  breach,  or  otherwise,  is*  the  usual  ex- 
ercise of  legislatiTe  power.  The  interference  with  those  con- 
tracts, by  introducing  conditions  into  them  not  agreed  to  by 
the  parties,  would  be  a  very  unusual  and  a  very  extraordi- 
nary exercise  of  the  legislative  power,  which  ought  not  to  be 
gratuitously  attributed  to  laws  that  do  not  profess  to  claim  it. 
If  the  law  becomes  a  part  of  the  contract,  change  of  place 
woul4  not  expunge  the  condition.  A  contract  ma;ie  iif  New- 
York  would  be  the  same  in  any  other  State  as  in  New- 
York,  and  would  still  retain  the  stipulation  originally  intro- 
duced into  it,  that  the  debtor  should  be  discharged  by  the 
surrender  of  his  estate* 

h  is  not,  we  think,  true,  that  contracts  are  entered  into  in 
contemplation  of  the  insolvency  of  the  obligor.  They  are 
framed  with  the  expectation  that  they  will  be  literally  per- 
formed. Insolvency  is  undoubtedly  a  casualty  which  is  pos- 
sible, but  is  never  expected.  In  the  ordinary  course  of  hu- 
man transactions,  if  even  suspected,  provision  is  made  for  it. 
by  taking  security  against  it.  When  it  comes  unlooked  for, 
it  would  be  entirely  contrarjr  to  reason  to  consider  it  as  a  part 
of  tlie  contract* 

We  have,  then,  no  hesitation  in  saying  that,  howei^er  law 
may  act  upon  contracts,  it  does  not  enter  into  them,  and  be- 
come a  part  of  (he  agreement*  The  elTect  of  such  a  prin- 
ciple would  be  a  mischievous  abridgment  of  legislative  pow- 
er over  subjects  within  the  proper  jurisdiction  of  States, 
by  arresting  their  power  to  repeal  or  modify  snch  laws  with 
respect  to  existing  contracts. 
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1 837.         ^^^  altboog^  the  arguuient  k  not  Busteinable  in  Hm  femii 

v^^v^^  it  a88uine9  another,  ia  which  it  is  more  plausible.   Contract, 

Ogden      j^  jg  ^j  j^  being  the  creature  of  society,  derires  its  obligation 

Baundery.  from  the  law;  and,  although  the  law  may  not  enter  into  the 

agreement  so  as  to  form  a  constituent  part  of  it,  still  it  acts 

externally  upon  the  contract,  and  determines  how  far  the 

principle  of  coercion  shall  be,  applied  to  it;  and  this  being 

universally  understood,  no  indiyidual  can  complain  justly  of 

its  application  to  himself,  in  a  case  whefe  it  was  known 

when  the  contract  was  formed. 

This  argument  has  been  illustrated  by  references  to  the 
statutes  of  frauds,  of  usury,  and  of  limitations*  The  con- 
struction of  the  words  in  the  constitution,  respecting  con- 
tracts, for  which  the  defendants  contend,  would,  it  has  been 
said,  withdraw  all  these  subjects  from  State  legislation.  The 
acknowledgment,  that  they  remain  within  it,  is  urged  as  an 
admission,  that  contract  ia  not  withdrawn  by  the  constitution, 
but  remains  under  State  control,  subject  to  this  restriction 
only,  that  no  law  shall  be  passed  impairing  the  obligation  of 
contracts  in  existence  at  its  passage. 

The  defendants  maintain  that  an  error  lies  at  the  very 
foundation  of  this  aigument.  It  assumes  that  contract  is  the 
mere  creature  of  society,  and  derives  all  its  obligation  from 
human  legislation.  That  it  is  not  the  stipulation  an  indivi- 
dual makes  which  binds  him,  but  some  declaration  of  the  su- 
preme power  of  a  State  to  which  he  belongs,  that  he  shall 
perform  what  he  has  undertaken  to  perform.  That  thou^ 
this  original  declaration  may  be  lost  in  remote  antiquity,  it 
must  be  presumed  as  the  origin  of  the  obligation  of  contracts. 
This  postulate  the  defendants  deny,  and,  we  think,  With 
great  reason. 

It  is  an  argument  of  no  inconsiderable  weight  against  it, 
that  we  find  no  trace  of  such  an  enactment.  So  far  back 
«s  human  research  carries  us,  we  find  the  judicial  power  as 
a  part  of  the  executive,  administering  justice  by  the  applica- 
tion of  remedies  to  violated  rights,  or  broken  contracts.  V^e 
find  that  power  applying  the^e  remedies  on  the  idea  of  a 
pre-existing  obligation  on  every  man  to  do  what  he  has  pro* 
ihised  on  consideration  ta  do ;  that  the  breach  of  this  obliga- 
tion is  an  injury  for  which  the  injured  party  has  a  just  claim 
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to  compensatioii,  and  that  society  oog^t  to  afford  him  a  re-      1837. 
medj  for  that  injury.    We  find  allasions  to  the  mode  of  ac-  ^^^^nt^*/ 
quiring  property,  but  we  find  no  allusion,  from  the  earliest     ^9A^ 
time,  to  auy  supposed  act  of  the  goyerning  power  giving  ob-   Saundect* 
ligation  to  contracts.    On  the  contrary,  the  proceedings  re- 
specting them  of  which  we  know  any  thing,evince  the  idea  of 
a  pre-existing  intrinsic  obligation  which  human  law  enforces. 
If,  on  tracing  the  right  to  contract,  and  the  obligations  created 
by  contract,  to  their  source,  we  find  them  to  exist  anterior 
to,  and  independent  of  society,  we  may  reasonably  conclude 
that  those  original  and  pre-existing  principles  are,  like  many 
other  natural  rights,  brought  with  man  into  society ;  and, 
although  they  may  be  controlled,  are  not  given  by  human 
legislation* 

In  the  rudest  state  of  nature  a  man  governs  himself,  and 
labours  for  his  own  purposes.    That  which  he  acquires  is 
bis  own,  at  least  while  in  his  possession,  and  he  may  trans* 
ferit  to  another*    This  transfer  passes  his  right  to  that 
other*    Hence  the  rig^t  to  barter*    One  man  may  have  ac« 
quired  more  skins  than  are  necessary  for  his  protection  from 
the  cold ;  another  more  food'  than  is  necessary  for  his  im- 
mediate use*    They  agree  each  to  supply  the  wants  of  the 
other  from  his  surplus.    Is  this  contract  without  obligation  f 
If  one  of  them,  having  received  and  eaten  the  food  he  need- 
ed, refuses  to  deliver  the  skiu,  may  not  the  other  rightfully 
compel  him  to  deliver  it  ?  Or  two  persons  agree  to  unite 
their  strength  and  skill  to  hunt  together  for  their  mu* 
thai  advantage,  engaging  to  divide  the  animal  *they  shall 
roaster*    Can  one  of  them  rightfully  tako  the  whole  ?  or, 
should  he  attempt  it,  may  not  the  other  force  him  to  a  divi- 
sion ?    If  the  answer  to  these  questions  must  affirm  the  duty 
of  keeping  faith  between  these  parties,  ^nd  the  right  to  en- 
force it  if  violated,  the  answer  admits  the  obligation  of  con- 
tracts, because,  upon  that  obligation  depends*  <fae  right  to 
enforce  them*    Superior  strength  may  give  the' power,  but 
cannot  give  the  right*    The  rightfulness  of  coercion  muft 
depend  on  the  pre-existing  obligation  to  do  that  for  which 
compulsion  is  used*    It  is  no  objection  to  the  principle, 
h^at  the  injured  pisrty  may  be  the  weakest.    In  society,  the 
VoU  XII.  44 
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1837«     wrpng-doer  may  be  too  powerful  for  the  law.    He  may  de- 

\^^v^^^  ride  its  coercive  power,  jet  hi?  contracts  are  obligatory ; 

Ogden      jiQJ^  if  society  acquire  the  power  of  coercion,  that  power 

Saunders.    ^1'  ^  applied  without  previously  enacting  that  his  contract 

is  obligatory. 

Independent  nations  are  individuals  in  a  state  of  i^ature. 
Whence  is  derived  the  obligation  of  their  contracts  ?  T|iey 
admit  the  existence  of  no  superior  legislative  power  which 
is  to  give  them  validity,  yet  their  validity  is  acknowledged 
by  all.  If  one  of  these  contracts  be  broken,  all  admit  the 
r^t  of  die  injured  party  to  demand  reparation  for  the  inr 
jury,  and  to  enforce  that  reparation  if  it  be  withheld.  He 
may  not  have  the  power  to  enforce  it,  but  the  whole  civi- 
lized world  concurs  in  saying,  that  the  power,  if  possessed^ 
is  rightfully  used. 

In  a  state  of  nature,  these  individuals  may  contract,  their 
contracts  are  obligatory,  and  force  may  rightfully  be  em- 
ployed to  coerce  the  party  who  has  broken  his  engage* 
ment 

What  is  the  effect  of  society  upon  these  rights  ?    When 
men  unite  together  and  form  a  government,  do  they  surren- 
der their  right  to  contract,  as  well  as  their  right  to  enforce 
the  observance  of  contracts-?    For  what  purpose  should 
they  make  this  surrender  ?    Goveriftnent  cannot  exercise 
this  power  for  individuals.     It  is  better  that  they  should  ex- 
ercise it  for  themselves.    For  what  purpose,  then,  should 
the  surrender  be  made  ?    It  can  only  be,  that  government 
may  give  it  back  again.    As  we  have  no  evidence  of  the 
surrender,  or  of  the  restoration  of  the  right ;  as  this  opera- 
tion of  surrender  and  restoration  would  be  an  idle  and 
useless  ceremony,  the  rational  inference  seems  to  be,  that 
ndther  has  ever  been  maci^e ;  that  individuals  do  not  derive 
from  government  their  right  to  contract,  but  bring  that  right 
with  them  into  society  ;  that  obligation  is  not  conferred  on 
contracts  by  positive  law,  but  is  intrinsic,  and  is  conf<$rred 
by  the  act  of  the  parties.    This  results  from  the  right  whici 
every  man  retains  to  acquire  property,  to  dispose  of  tha 
property  according  f6  his  own  judgment,  and  to  pledge  him 
self  for  a  future  act.    These  rights  are  not  given  by  socieQ 
but  are  brought  into  it.    The  right  of  coercion  is  necessa 
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lii/  surrendered  to  goTenrnient,  and  fliis  sarrender  imposes      1837. 
on  goyernment  the  correlative  diity  of  farnidiing  a  remedy.  v^»*v^^/ 
The  right  to  r^oiate  contracts,  to  prescribe  rules  by  which     Ogden 
they  shall  be  evidenced,  to  prohibit  sudi  as  may  be  deemed .  Saunders^ 
mischievous,  is  unquestionable,  and  has  been  universally  ex- 
ercised.   So  far  as  this  power  has  restrained  the  original 
rigjht  of  individuals  to  bind  themselves  by  contract,  it  is  re-- 
strained ;  but  beyond  these  actual  restraints  the  original 
power  remains  unimpaired. 

This  reasoning  is,  undoubtedly,  much  strengthened  by  the 
authority  of  those  writers  on  natural  and  national  law, 
whose  opinion^  have  been  viewed  with  profound  respect  by« 
the  wisest  men  of  the  present,  and  of  past  ages. 

Supponng  the  obligation  of  the  contract  to  be  derived 
from  the  agreement  of  the  parties,  we  will  inquire  how  far 
law  acts  externally  on  it,  and  may  control  that  obligation. 
That  law  may  have,  on  future  contracts,  all  the  effect  which 
the  counsel  for  the  plaintiff  in  error  claim,  will  not  be  de- 
nied*  That  it  is  capable  of  dischaiging  the  debtor  under 
the  circumstances,  and  on  the  conditions  prescribed  in  the 
statute  which  has  been  pleaded  in  this  case,  will  not  be  con- 
troverted. But  as  this  is  an  operation  which  was  not  jntended 
by  the  parties,  nor  contemplated  by  ttiem,  the  particular 
act  can  be  entitled  to  this  operation  only  when  it  has  ttie 
full  fMce  of  law.  A  law  may  determine  ttie  obligation  of  a 
contract  on  the  happening  of  a  contingency,  because  it  is 
die  law.  If  it  be  not  the  law,  it  cannot  have  this  effect. 
When  its  existence  as  law  is  denied,  that  existence  cannot 
be  proved  by  showing  what  are  the  qualities  of  a  law.  Law 
has  been  defined  by  a  writer,  whose  definitions  especially 
have  been  the  theme  of  almost  universal  panegyric,  ^^  to  be 
a  rule  of  civil  conduct  prescribed  by  the  supreme  power  in 
a  State."  In  our  system,  the  legislature  of  a  State  is  the 
Bup'reme  power,  in  all  cases  where  its  action  is<iot  restrained 
by  the  constitution  of  the  United  States.  Where  it  is  so 
restrained,  the  legislature  ceases  to  be  the  supreme  power, 
and  its  acts  are  not  law.  It  is,  then,  begging  the  question 
to  say,  that,  because  contracts  may  be  discharged  by  a  law 
previously  enacted,  this  contract  may  be  discharged  by  this 
act  of  the  legislature  of  New-Ycrir ;  for  the  question  re- 
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H27.  ^^''^  ^P^^  "')  '^  ^^^  ^^^  ^  ^^'^  ''  *^^  consistent  with,  oi* 
N^Fv«^  repugnant  to,  the  constitution  of  the  United  States  ?  This 
Ogden  question  is  to  be  solved  only  by  the  constitution  itself. 
Saanders.  '"  examining  it,  we  readily  admit,  that  the  whole  subject 
of  contracts  is  under  the  control  of  society,  and  that  all  the 
power  of  society  over  it  resides  in  the  State  legblatures,  ex- 
cept in  those  special  cases  where  restraint  is  imposed  by  the 
constitution  of  the  United  States.  The  particular  restr^nt 
now  under  consideration  is  on  the  power  to  impair  the  obli- 
gation  of  contracts.  The  extent  of  this  restraint  cannot  be 
ascertained  by  showing  that  the  legislature  may  prescribe 
the  circumstances,  on  which  the  original  validity  of  a  con* 
tract  shall  be  made  to  depend.  If  the  legislative  will  be, 
that  certain  agreements  shall  be  in  writing,  that  they  shall  be 
sealed,  that  they  shall  be  attested  by  a  certain  number  o) 
witnesses,  that  they  shall  be  recorded,  or  that  they  shall  as- 
sume any  prescribed  form  before  they  become  obligatory,  al! 
these  are  regulations  which  society  may  rightfully  make 
and  which  do  not  come  within  the  restrictions  of  tho  consti- 
tution, because  they  do  not  impair  the  obligation  of  the  con- 
tract. The  obligation  must  exist  before  it  can  be  impaired : 
and  a  prohibition  to  impair  it,  when  made,  does  not  imply  an 
inability  to  prescribe  those  circumstances  which  shall  create 
lis  obligation.  The  statutes  of  frauds,  therefore,  which 
have  been  exacted  in  the  several  States,  and  which  are  ac- 
knowledged to  flow  from  the  proper  exercise  of  State  sove- 
reignty, prescribe  r^ulations  which  must  precede  the  obli- 
gation of  the  contract,  and,  consequently,  cannot  impair  that 
obligation.  Acts  of  this  description,  therefore,  are  most 
clearly  not  within  the  prohibition  of  the  constitution. 

The  acts  against  usury  are  of  the  same  character.  They 
declare  the  contract  to  be  void  in  the  beginningr  They  deny 
that  the  instrument  ever  became  a  contract.  They  deny  it  all 
original  obligation  \  and  cannot  impair  that  which  never  came 
into  existence. 

Acts  of  limitations  approach  more  nearly  to  the  subject 
of  consideration,  but  are  not  identified  with  it.  They  de- 
feat a  conf  «act  once  obligatory,  and  may,  therefore,  be  sup- 
posed to  partake  of  the  character  of  laws  which  impair  its 
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obligation.    But  a  practical  view  of  the  subject  will  show      1 837. 
U8  that  the  two  laws  stand  upon  distinct  principles.  Vd^%j^^ 

In  the  case  of  Sturges  y.  Cranmtnshield^  it  was  observed  \ 
by  the  Court,  that  these  statutes  relate  only  to  the  remedies  Saunders. 
which  are  furnished  in  the  Courts ;  and  their  language  is  ge- 
nerally confined  to  the  remedy.  l*bey  do  not  purport  to 
dispense  with  the  performance  of  a  contract,  but  proceed  on 
th^  presumption  that  a  certain  length  of  time,  unexplained 
by  circumstances,  is  reasonable  evidence  of  a  performance. 
It  is  on  this  idea  alone  that  it  is  possible  to  sustain  the  deci- 
sion,  that  a  bare  acknowledgment  of  the  debt,  unaccompa- 
nied with  any  new  promise,  shall  remove  the  bar  created  by 
the  act.  It  would  be  a  mischief  not  to  be  tolerated,  if  con* 
tracts  might  be  set  up  at  any  distance  of  time,  when  the  evi- 
dence of  payment  might  be  lost,  and  the  estates  of  the  dead, 
or  even  of  the  living,  be  subjected  to  these  stale  obligations. 
The  principle  is,  without  the  aid  of  a  statute,  adopted  by  the 
Courts  as  a  rule  of  justice.  The  legislature  has  enacted  no 
statute  of  limitations  as  a  bar  to  suits  on  sealed  instruments. 
Yet  twenty  years  of  unexplained  silence  on  the  part  of  the 
creditor  is  evidence  of  payment.  On  parol  contracts,  or  on 
written  contracts  not  under  seal,  which  are  considered  in  a 
less  solemn  point  of  view  than  sealed  instruments,  the  legis- 
lature has  supposed  that  a  shorter  time  might  amount  to 
evidence  of  performance,  and  has  so  enacted.  All  have  ac- 
quiesced in  these  enactments,  but  have  never  considered 
them  as  being  of  that  class  of  laws  which  impair  the  obliga- 
tion of  contracts.  In  prescribing  the  evidence  which  shall 
be  received  in  its  Courts,  and  the  efiect  of  that  evidence, 
the  State  is  exercising  its  acknowledged  powers.  It  is  like- 
wise in  the  exercise  of  its  legitimate  powers,  when  it  is  re- 
gulating the  remedy  and  mode  of  proceeding  in  its  Courts. 

The  counsel  for  the  plaintiff*  in  error  insist,  that  the  right 
to  regulate  the  remedy  and  to  modify  the  obligation  of  the 
contract  are  the  same ;  that  obligation  and  remedy  are  iden- 
tical, that  they  are  synonymous — two  words  conveying  the 
same  idea. 

The  answer  given  to  this  proposition  by  the  defendant-t^ 
counsel  seems  to  be  conclusive.  They  Originate  at  differ^ 
ent  times.    The  obligation  to  perform  is  coeval  with  tl>e 
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1827.      UDdertakiiig  to  perform ;  it  originatei  witii  the  contract  it- 
V^^v^^  self,  and  operates  anterior  to  the  time  of  performance.  The 
^^'^     remedy  acts  opon  a  broken  contract,  and  enforces  a  pre- 
Ssondeif.  existing  obligation* 

If  there  be  anj  thing  in  tks  observations  made  in  a  pre« 
ceding  part  of  this  opinion  jespecting  the  source  from  which 
contracts  derive  their  obligation,  the  proposition  we  are  now 
considering  cannot  be  true.  U  was  shown,  we  think,  satis- 
fiictorilj,  that  the  right  to  contract  is  the  attribute  of  a  fite 
agent,  and  that  he  maj  rightful  I  j  coerce  performance  from 
another  free  agent  who  violates  his  faith.  Ciintracts  have, 
consequently,  an  intrinsic  obligati  When  men  come  into 
society,  they  can  no  longer  exerc  t  this  original  and  natu- 
cal  right  of  coercion.  It  would  be  incompatible  with  gene- 
ral peace,  and  is,  therefore,  surrendered.  Society  prohibits 
the  use  of  private  individual  coercion,  and  gives  in  its  place 
a  more 'safe  and  more  certain  remedy.  But  the  r'ght  to 
contract  is  not  surrendered  with  the  right  to  coerce  perform- 
ance. It  is  still  incident  to  that  degree  of  free  agency 
which  the  laivs  leave  to  every  individual,  and  the  obligation 
of  the  contract  is  a  necessaiy  consequence  of  the  right  to 
make  it*  Laws  regulate  this  right,  but,  where  not  regulated, 
it  is  retained  in  its  original  extent.  Obligation  and  reme- 
dy, then,  are  not  identical ;  they  originate  at  different  times, 
and  are  derived  from  different  sources. 

But,  although  the  identity  of  obligation  and  remedy  be 
disproved,  it  may  be,  and  has  been  urged,  that  they  are  pre- 
cisely commensurate  with  each  other,  and  are  such  sympa- 
thetic essences,  if  the  expression  may  be  allowed,  that  the 
action  of  law  dpon  the  remedy  is  immediately  felt  by  the  ob- 
ligatioafi — that  diey  live,  languish,  and  die  toaether.  The 
use  made  of  this  argument  is  to  show  the  absurdity  and  self- 
contradiction  of  theconstructiop  whicn  maintains  the  invio« 
lability  of  obligation,  while  it  leaves  the  remedy  to  the  State 
governments. 

We  do  not  perceive  this  absurdity  or.self-contradiction. 

Our  country  exhibits  the  extraordinary  spectacle  of  dis- 
tinct, and,  in  many  respects,  independent  governments  ove« 
the  same  territory  and  the  same  people.  The  local  govern- 
ments are  rectrained  from  impairing  the  obligation  of  con- 
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tracts,  but  they  fornish  the  remedy  to  enforce  fliem,  and  i837. 
admibiBter  that  remedy  in  tribunals  constituted  by  them-  v^^^/*^^ 
selves.  It  has  been  shown  that  ihe  obligation  is  distinct  OfsAtxt 
jfrom  iiip  remedy,  and,  it  would  seem  to  follow,  that  law  Saunders, 
might  act  on  the  remedy  without  actios  on  the  obligation. 
To  aflbrd  a. remedy  is  certainly  the  high  duty  of  those  who 
govern  to  those  who  are  governed.  A  failure  in  the  per- 
formance pf  this  duty  subjects  the  government  to  the  just 
reproach  of  the  world.  But  the  constitution  has  not  under- 
taken to  enforce  jts  performance.  That  instrument  treats 
the  States  with  the  respect  which  is  due  to  intelligent  being?, 
understanding  their  duties,  and  willing  to  perform  them ; 
not  as  insane  beings,  who  must  be  compelled  to  act  for  self- 
preservation.  Its  language  is  the  language  of  restraint,  not 
of  coercion.  .  It  prohibits  the  States  from  passing  any  law 
impairing  the  obligation  of  contracts ;  it  does  not  enjoin  them 
to  enforce  contracts.  Should  a  State  be  sufficiently  insane 
to  shut  up  or  abolish  its  Courts,  and  thereby  withhold  all  re- 
medy, would  this  annihilation  of  remedy  annihilate  the  obli- 
gation also  of  contracts  ?  We  know  it  would  not.  If  the  debt- 
or should  come  within  the  jurisdiction  of  any  Court  of  ano- 
ther State,  the  remedy  would  be  immediately  applied,  and 
the  inherent  obligation  of  the  contract  enforced.  This  can- 
not be  ascribed  to  a  renewal  of  the  obligation ;  for  passing 
the  line  of  a  State  cannot  re-create  an  obligation  which  was 
extinguished.  It  must  be  the  original  obligation  derived 
from  the  agreement  of  the  parties,  and  which  exists  unim- 
paired thou^  the  remedy  was  withdrawn. 

But,  we  are  told,  that  the  power  of  the  State  over  tiie 
remedy  may  be  used  to  the  destruction  of  all  beneficial  re- 
sults from  the  right ;  and  lience  it  is  inferred,  that  the  con- 
struction which  maintains  the  inviolability  of  the  obligation, 
must  be  extended  to  the  power  of  regulating  the  remedy. 

llie  difficulty  which  diis  view  of  the  subject  pre- 
sents,  does  not  proceed  from  the  identity  or  connexion  of 
right  and  remedy,  but  from  the  existence  of  distinct  go- 
vernments acting  on  kindred  subjects.  The  constitution 
contemplates  restraint  as  to  the  obligation  of  contracts,  not 
as  to  the  application  of  remedy.  If  this  restraint  affects  a 
power  which  the  constitution  did  not  mean  to  touch,  it  can 
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only  be  when  thai  power 'is  used  as  an  instrament  of  bbsti- 
litj  to  invade  the  inviolability  of  contract,  which  is  placed 
beyond  its  reach.  A  State  may  ose  many  of  its  pxknow- 
ledged  powers  in  soch  manner  as  to  come  in  convict  with 
flie  provisions  of  the  constitotion.  Thus  the  power  over  its 
domestic  police,  the  power  to  regalate  commerce  purely 
internal,  may  be  so  exercised  as  to  interfere  with  regulations 
of  commerce  with  foreign  nations,  or  between  the  States. 
In  such  cases,  the  power  which  is  supreme  must  control 
that  which  is  not  supreme,  when  they  come  in  conflict 
But  this  principle  does'  not  involve  any  self-contradiction, 
or  deny  the  etistenoe  of  the  several  powers  in  the  respec^ 
tive  governments.  So.  if  a  State  shall  not  merely  modi^, 
or  withhold  a  particular  remedy,  but  shall  apply  it  in  sucE 
manner  as  toettin^ish  the  obligation  without  performance, 
iit  would  be  an  abuse  of  power  whicli  could  urnrrply  h^ 
misunderstood,  but  jhich^  would  not  prove  that  remedy 
could  not  be  regulated  without  regulating  obligation. 

The  counsel  for  the  plaintiiTin  error  put  a  case  of  tnore 
difficulty,  and  urge  it  as  a  conclusive  ai^ument  against  the 
^istence  of  a  distinct  line  dividing  obligation  from  remedy. 
It  is  diis.  The  law  affords  remedy  by  giving  execution 
against  the  person,  or  the  property,  or  both.  The  same 
power  which  can  withdraw  the  remedy  against  the  person, 
can  withdraw  that  against  the  property,  or  that  against  botli, 
and  thus  effectually  defeat  the  obligation.  The  constitu- 
tion, we  are  told,  deals  not  with  form,  but  with  substance ; 
and  cannot  be  presumed,  if  it  designed  to  protect  the  obli- 
gation of  contracts  from  State  legislation,  to  have  left  it  thus 
obviously  exposed  to  destruction. 

The  answer  is,  that  if  the  law  goes  farther,  and  annuls 
the  obligation  without  affording  the  remedy  which  satisfies 
it,  if  its  action  on  the  remedy  be  such  as  palpably  to  impair 
the  obligation  of  the  contract,  the  very  case  arises  which  we 
I  suppose  to  be  within  the  constitution.  If  it  leavej  the 
*  obligation  untouched,  but  withholds  the  remedy,  or  albrds 
one  which  is  merely  nominal,  it  is  like  all  other  cases  of 
roisgovernment,  and  leaves  the  debtor  still  liable  to  his  cre- 
4itor,  should  he  be  tound,  or  should  His  property  be  found. 
where  the  laws  afford  a  remedy.    If  that  high  sense  of  duty 
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which  men  selected  for  the  goverDinent  of  their  fellow  citi«      1 837« 
zen9  raudt  be  supposed  to  feel,  furuisbes  no  security  against  v^^%^'^/ 
a  course  of  legisUtion  which  must  end  in  self-destruction ;      Qgden 
if  the  solemn  oath  tHkcMi  by  every  member,  to  support  the  Saunders, 
constitution  of  the  United  States,  furnishes  no  security 
against  intentional  attempts  t6  violate  its  spirit  while  evading 
its  letter ; — me  question  how  far  the  constitution  interposes  a 
shield  for  the  protection  of  an  injured  individual,  who  de- 
mands  from  a  Court  of  justice  that  remedy  which  eveiy  go- 
vernment ou^ht  to  atTord,  will  depend  on  the  law  itself  which 
shall  be  brought  under  consideration.     The  anticipation  of 
such  a  case  would  be  unnecessarily  disrespectful,  and  an  opi- 
nion on  it  would  be,  at  least,  premature*    But,  however'the 
question  might  be  decided,  should  it  be  even  determined- 
that  such  a  law  would  be  a  successful  evasion  of  the  consti- 
tution, it  does  not  follow,  that  an  act  which  operates  directly 
on  the  contract  after  it  is  made,  is  not  within  the  restriction 
imposed  on  the  States  by  that  instrument.    The  validity  of  a 
law  acting  difectly  on  the  obligation,  is  not  proved  by 
showing  that  the  constitution  has  provided  no  meana  for 
compelling  the  States  to  enforce  it. 

We  perceive,  then,  no  reason  for  the  opinion,  that  the 
prohibition  ^^  to  pass  any  law  impairing  the  obligation  of 
contracts,''  is  incompatible  with  the  fair  exercise  of  that 
discretion,  which  the  State  legislatures  possess  in  common 
with  all  governments,  to  regulate  the  remedies  afforded  by 
their  own  Courts.  We  think,  that  obligation  and  remedy 
are  disvci^ishable  from  each  other.  That  the  first  is  cre- 
ated l^y  the  act  of  the  parties,  the  last  is  afforded  by  go- 
vernment. The  words  of  the  restriction  we  have  been  con- 
sidering, countenance,  we  think,  this  idea*  No  State  shall 
^^  pass  any  law  impairing  the  obligation  of  contracts*"-  These 
words  seems  to  us  to  import,  that  the  obligation  is  intrinsic, 
that  it  is  created  by  the  contract  itself,  not  that  it  is  depend-, 
ent  on  the  laws  made  to  enforce  it.  When  we  advert  to 
the  course  of  read*ng  generally  pursued  by  American  states- 
men in  early  life,  we  must  suppose,  thai  the  framers  of  our 
constitution  were  intimately  acquainted  with  the  writings  of 
those  wise  and  learned  men,  whose  treatises  on  the  laws  of 

Vol.  XlU  ib 


354  CASES  IN  THE  SUPREME  COURT 

1S27.     nature  and  nations  have  guided  public  <^inion  on  the  bob 

\^^^>/^^  jects  of  obligation  and  contract.     If  we  turn  to  those  trea- 

Ogden      ijg^g  ^^  guj  them  to  concur  in  the  declaration^  that  con- 

Saunders,    tracts  possess  an  original  intrinsic  obligaliou,  derived  from 

the  acts  of  free  agents,  and  not  given  by  government.    We 

must  suppose,  that  the  framers  of  our  constitution  took  the 

same  view  of  the  subject)  and  the  language  tbejr  have  used 

confirms  this  opinion. 

The  propositions  we  have  endeavoured  to  maintain,  of 
the  truth  of  which  jre  are  ourselves  convinced,  are  these  t 

That  the  words  of  the  clause  in  the  constitution  which 
we  are  considering,  taken  in  their  natural  and  obvious 
sense,  admit  of  a  prospective,  as  well  as  of  a  retrospective* 
operation. 

That  an  act  of  the  l^slature  does  not  enter  into  the 
contract  and  become  one  of  the  conditions  stipulated  by 
the  parties ;  nor  does  it  act  externally  on  the  agreement, 
unless  it  have  the  lull  force  of  law. 

That  contracts  derive  their  oblieration  from  the  act  of  the 
parties,  not  from  the  grant  of  government ;  and  that  the  right 
of  government  to  regulate  the  manner  in  which  they  shall 
be  formed,  or  to  prohibit  such  as  may  be  against  the  policy 
of  the  State,  is  entirely  consistent  with  their  inviolability 
after  they  have  been  formed. 

That  the  obligation  of  a  contract  is  not  identified  with 
the  means  which  government  may  furnish  to  enforce  it ;  and 
that  a  prohibition  to  pass  any  law  impairing  it,  does  not  im« 
ply  a  prohibition  to  vary  the  remedy  ;  nor  does  a  power  to 
vary  the  remedy,  imply  a  power  to  impair  the  obligation 
derived  from  the  act  of  the  parties. 

We  cannot  look  back  to  the  history  of  the  times  when 
the  august  spectacle  was  exhibited  of  the  assemblage  of  a 
whole  people  by  their  representatives  in  Convention,  in  or- 
der  to  unite  thirteen  independent  sovereignties  under  one 
government,  so  far  as  might  be  necessary  for  the  purposes  of 
union,  without  being  sensible  of  the  ^reat  importance  which 
was  at  that  time  attached  to  the  tenth  section  of  the  first  ar- 
ticle. The  power  of  changing  the  relative  situation  of 
debtor  and  creditor,  of  interfering  with  contracts,  a  power 
which  comes  home  to  every  man,  touches  the  interest  of  all. 
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and  controls  the  conduct  of  every  individnal  in  those  things      1837. 
which  he  supposes  to  be  proper  for  his  own  exclusive  ma-  v^^v^^ 
nagemeut,  had  been  used  to  such  an  excess  by  the  State     ^^ 
legislatures,  as  to  break  in  upon  the  ordinary  intercourse  of  Saunders, 
society,  and  destroy  all  confidence  between  man  and  man. 
The  mischief  had  become  so  great,  so  aianning,  as  not  only 
to  impair  commercial  intercourse,  and  threaten  the  exis* 
tence  of  credit,  but  to  sap  the  morals  of  the  people,  and 
destroy  the  sanctity  of  private  faith.    To  guard  against  the 
continuance  of  the  evil  was  an  object  of  deep  interest  with 
all  the  truly  wise,  as  well  as  ttie  virtuous,  of  ttiis  great  com- 
munity, and  was  one  of  the  important  benefits  expected 
from  a  reform  of  th«  gi»varato«at. 

To  impose  restraints  on  State  legislation  as  respected  this 
delicate  and  interesting  subject,  was  thou^t  necessary  by 
all  those  patriots  who  could  take  an  enlightened  and  com- 
prehensive view  of  our  situation ;  and  the  principle  obtain- 
ed an  early  admission  into  the  various  schemes  of  govern- 
ment which  were  submitted  to  the  Convention.  In  framing  , 
an  instrument,  which  was  intended  to  be  perpetual,  the  pre- 
sumption is  strong,  that  every  important  principle  introdu- 
ced into  it  is  intended  to  be  perpetual  also ;  that  a  principle 
expressed  in  terms  to  operate  in  all  future  time,  is  intended 
so  to  operate.  But  if  the  construction  for  which  the  plaintiff's 
counsel  contend  be  the  true  one,  the  constitution  will  have 
imposed  a  restriction  in  language  indicating  perpetuity,  which 
every  State  in  the  Union  may  elude  at  pleasure.  The  ob- 
ligation of  contracts  in  force,  at  any  given  time,  is  but  of 
short  duration ;  and,  if  the  inhibition  be  of  retrospective  laws 
^nly^  a  very  short  lapse  of  time  will  remove  every  subject 
on  which  the  act  is  forbidden  to  operate,  and  make  thi^  pro- 
vision of  the  constitution  so  far  useless.  Instead  of  intro- 
ducing a  great  principle,  prohibiting  all  laws  of  this  ob- 
noxious character,  the  constitution  will  only  suspend  their 
operation  for  a  moment,  or  encept  from  it  pre-existing  cases. 
The  object  would  scarcely  seem  to  be  of  sufficient  impor- 
tance to  have  found  a  place  in  that  instrument. 

This  construction  would  change  the  character  of  the  pro- 
vision, and  convert  an  inhibitioa  to  pass  lav  s  impairing  the 
obligation  of  contracts,  into  an  inhibition  to  pass  retrospec 
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1 837.  ^^^  '^^^*  ^^^  ^'^  ^^^^  ^  intention  of  the  Conventioi^y 
<^/^p/  is  it  not  reasonable  to  believe  that  it  would  have  been  so 
Ogden  expressed  ?  Had  the  intention  been  to  confine  the  restiic- 
Saunders,  tion  to  laws  which  were  retrospective  in  their  operation, 
language  could  have  been  found,  and  would  have  been  used, 
to  convey  this  idea.  The  very  word  would  have  occurred 
to  ihe  framers  of  the  instrument,  and  we  should  have  proba- 
biy  found  it  in  the  clause.  Instead  of  the  general  prohibi- 
tion to  pass  any  ^^  law  impairing  the  obligation  of  contracts,'' 
the  prohibition  would  have  been  to  the  passage  of  any  re- 
trospective law.  Or,  if  the  intention  had  been  not  to  em- 
brace all  retrospective  laws,  but  those  only  which  related  to 
contracts,  still  the  word  would  have  been  introduced,  and 
the  State  legislatures  would  have  been  forbidden  *^  to  pass 
any  retrospective  law  impairing  the  obligation  of  contracts,*' 
or  ^^  to  pass  any  law  impairing  the  obligation  of  contracts 
previously  made.''  Wordi  which  directly  and  plainly  express 
the  cardinal  intent,  alwaya  present  themselves  to  those  who 
are  preparing  an  important  instrument,  and  will  always  be 
used  by  them*  Undoubtedly  there  is  an  imperfection  in 
human  language,  which  often  exposes  the  same  sentence  to 
difierent  constructions*  .  But  it  ii  rare,  indeed,  for  a  person 
of  clear  and  distinct  perceptions^  intending  to  convey  one 
principal  idea,  so  to  express  himself  as  to  leave  any  doubt 
respectiiig  that  idea*  It  may  be  uncertain  whether  his  words 
comprehend  other  things  not  immediately  in  his  mind ;  but 
it  can  seldom  be  uncertain  whether  he  intends  the  particu- 
lar thing  to  which  his  mind  is  specially  directed.  If  the  mind 
of  the  Convention,  in  framing  this  prohibition,  had  been  di- 
rected, not  generally  to  the  operation  of  laws  upon  the  obli- 
gation of  contracts,  but  particularly  to  their  retrospective 
operation,  it  is  scarcely  conceivable  that  some  word  would 
not  have  been  used  indicating  this  idea*  .  In  instruments 
prepared  on  great  consideration,  general  terms,  compre- 
hending a  whole  subject,  are  seldom  employed  to  designate 
a  particular,  we  might  say,  a  minute  portion  of  that  subject. 
The  general  language  of  the  clause  is  such  as  might  be  sug- 
gested by  a  general  intent  to  prohibit  State  legislation  on  the 
subject  to  which  that  language  is  applied — the  obligation  of 
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contracts;  not  sncbas  would  be  suggested  by  a  particular      1837. 
intent  to  prohibit  retrospective  legislation.  v^^^>r^^ 

It  is  also  worthy  of  consideration,  that  those  laws  which  tjgden 
bad  effected  all  that  mischief  the  constitution  intended  to  Sauoders. 
prevent,  were  prospective  as  well  as  retrospective^  in  their 
opeii^tion.  The)  embraced  future  contracts,  as  well  as 
those  previously  formed.  There  is  the  less  reason  for  im« 
puting  to  the  (Convention  an  intention,  not  manifested  b}  their 
language,  to  contine  a  restriction  intended  to  guard  against 
the  recurrence  of  those  mischiefs,  to  retrospective*  legisla- 
tion. For  these,  reasons,  we  are  of  opinion,  that,  on  this 
point,  the  District  Court  of  Louisiana  has  decided  rightly. 

Judgment  having  been  entered  in  favour  of  the  validity  March  M. 
of  a  certificate  of  discharge  under  the  State  laws  in  those 
cases,  (argued  in  connexion  with  Ogden  v.  Sawtders^)  wher^ 
the  contract  was  made  between  citizens  of  the  Slate  under 
whose  law  the  discharge  was  obtained,  and  in  whose  Courts 
the  certificate  was  pleaded,  the  cause  was  further  argued 
by  the  same  counsel,  upon  the  points  reserved,  as  to  the 
effect  of  such  a  discharge  in  respect  to  a  contract  made 
with  a  citizen  of  another  State,  and  where  the  certificate 
was  pleaded  in  the  Courts  of  another  State,  or  of  the  United 
States. 

To  render  the  judgn^ent  which  was  finally  pronounced 
in  the  cause  intelligible,  it  is  necessary  to  state,  that  in  addi- 
tion to  the  plea  of  the  certificate  of  discharge  under  the 
insolvent. law  of  the  State  of  New-York,  of  1801,  the  de- 
fendant below,  Ogden,  pleaded  the  statute  of  limitations  (of 
New- York,)  non  asstmifiit  infra  sex  annos. 

To  this  plea,  the  plaintiff  below,  Saunders,  replied,  that 
previous  to  the  running  of  the  statute,  to  wit,  in  April, 
181Q,  the  defendant,  Ogden,  removed  from  the  State  of 
New- York  to^  New -Orleans^  in  the  State  of  Louisiana, 
where  he  continued  to  reside  until' the  commencement  of 
this  suit. 

The  jury  found  the  facts  of  the  drawing  and  acceptance 
of  the  bills,  of  the  discharge  under  the  insolvent  law  of 
New- York,  and  of  ttie  defendant's  removing  to  Louisiana 
at  the^tme  stated  in  the  plaintiff's  replication,  in  die  form 
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1837.      ^^  what  was  probably  intended  to  be  a.  special  yerdict,  tttb* 

v^p-v"^  mitting  the  law  to  the  Court:  ^'  If  the  law  be  for  the  plain- 

Ogdeu      ^ff^  ii^^^  ^j^^y  gp^  f^^  fi^g  plaintiff  the  amount  of  the  sere- 

Saunders,  ral  acceptances,  with  the  interest  tnd  costs;  but  if  the  law 
on  the  said  facts  be  for  the  defendant,  then  the  jury  find  for 
the  defendant,  with  costs.'' 

A  judgment  was  rendered  by  the  Court  below  upon  Uiis 
yerdict.  And  the  cause  being  brou^ihc  by  writ  of  error  be- 
fore this  Court,  among  the  errors  assigned  w^s  the  follow* 
ing :  ^^  That  the  judgment  of  the  Court  is  for  a  greater  sum 
than  is  found  by  the  jury ;  the  whole  amount  of  the  bills 
set  forth  in  the  p<>titiort  being  ^,183  dollars,  amounting,  with 
interest  from  the  time  of  the  judicial  demand,  to  ^,662  dol- 
lars and  34  cents.  Whereas  the  judgment  is  for  the  sum  of 
4,01 7  dollars,  64  cents,  damages,''  &c. 

Monk  19M.  Mr.  Justice  Johnson.  I  am  instructed  by  the  majority 
of  the  Court  tinally  to  dispose  of  this  cause.  The  present 
majority  is  not  the  same  which  determined  the  general  ques- 
tion on  the  constitutionality  of  State  insolvent  laws,  with 
reference  to  the  violation  of  the  obligation  of  contracts.  I 
now  stand  united  with  the  minority  on  the  former  queftioOi 
and,  therefore,  feel  it  due  to  myself  and  the  community  to 
maintain  my  consistency. 

The  question  now  to  be  considered  is,  whether  a  dis- 
charge of  a  debu.  *«nder  a  State  insolvent  law,  would  be 
yalid  against  a  creditor  or  citizen  of  another  State,  who  has 
never  voluntarily  subjected  himself  to  the  State  laws,  other* 
wise  than  by  the  origin  of  his  contract. 

As  between  its  own  citizens,  whatever  be  the  origin  of 
che  contract,  there  is  now  no  question  to  be  made  on  the 
effect  of  such  a  discharge ;  nor  is  it  to  be  questioned,  thai  a 
discharge  not  valid  under  the  constitution  in  the  Courts  of 
the  United  States,  is  equally  invalid  in  the  State  Courts. 
The  question  to  be  considered  goes  to  the  invalidity  of  the 
discharge  altogether,  and,  therefore,  steers  cleai  of  that 
provision  in  the  constitution  which  purports  to  give  validity 
in  every  State  to  the  records,  judicial  proceedings!  and  so 
forth,  of  each  State. 

The  question  now  to  be  considered,  was  anticipated  in 
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the  case  of  Siurges  v.  CromninshieU^  when  the  Courts  m      18S7. 
the  close  of  the  opinion  dehvt  red,  declared,  that  it  means  >^^  *^^ 
to  confine  its  views  to  the  case  then  iindet  consideration,      Ogden 
and  not  to  commit  itself  as  to  those  in  which  the  interests    Saunders, 
and  rights  of  a  citizen  of  another  State  are  implicated. 

The  question  is  one  partly  international,  partly  constitu- 
tional. Mj  opinion  011  the  subject  is  briefly  this :  that  the 
provisibn  in  the  constitution  which  gives  the  power  to  the 
general  government  to  estaUish  tribunals  of  its  own  in 
every  State^  in  order  that  the  citizens  of  otiier  States  or 
sovereignties  might  therein  prottecute  their  rights  under,  the 
jurisdiction  of  the  United  States,  had  for  its  object  an  har« 
monious  distribution  of  justice  throughout  the  Union;  to 
confine  the  States,  in  the  exercise  of  their  judicial  sove- 
reignty, to  cases  between  their  own  citizens ;  to  prevent,  in 
fact,  the  exercise  of  that  very  power  over  the  rights  of  citi* 
?;en8  of  other  States,  wl^icii  the  origin  of  the  contract  might 
}ye  supposed  to  give  to  each  State ;  and  thus,  to  obviate  that 
canflictus  legum^  which  has  employed .  the  pens  of  Huberut 
and  various  others,  and  which  any  one  who  studies  the  sub- 
ject will  plainly  perceive,  it  is  infinitely  more  easy  to  nre- 
yent  than  to  adjust. 

These  conflicts  of  power  and  right  necessarily  arise  only 
after  contracts  are  entered  into.  Contracts,  then,  become 
the  appropriate  subjects  of  judicial  cognizance ;- and  if  the 
just  claims  which  the;^  give  rise  to,  are  violated  by  arbitrary 
laws,  or  if  the  course  of  distributive  justice  be  turned 
aside,  or  obstructed  by  legislative  interference,  it  becomes 
a  subject  of  jealousy,  irritation,  and  national  complaint  or 
retaliation. 

it  is  not  unimportant  to  observe,  that  the  constitution 
was  adopted  at  the  very  period  when  the  Courts  of  Great 
Britain  were  engaged  in  adjusting  the  conflicts  of  right 
which  arose  upon  their  own  bankrupt  law,  among  the  sub* 
jects  of  that  crown  in  the  several  dominions  of  Scotland, 
Ireland,  and  the  West  Indies.  The  first  cat^e  we  have  on 
the  eflect  of  foreign  discharges,  that  of  Ballantine  v. 
GoUingj  occurred  in  178.3,  and  the  law  could  hardly  be 
held  settled  before  the  case  of  Hunter  v.  Potts,  which  wac 
decided  in  1791. 
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1897.  ^^y  ^^®  ^^^  ^'"  ^^^^  ^^  trouble  to  iDTestigate  die  fob* 
V^p^v^^  ject,  will,  i  think,  he  satistied,  tliat  although'  the  Brituh 
Ogden  (Jourttf  profess  to  decide  upon  a  principle  of  uuiveiaal  law, 
Sauodert.  when  adjudicating  upon  the  etiect  oi  a  foreign  discbafgei 
neither  the  passage  in  Vaitd^  to  wtiich  the>  constantly  lefer, 
nor  the  practice  and  doctrines  of  other  nations,  will  rfk^tain 
tl^em  in  the  principle  to  the  eitent  in  which  thej  assert  it. 
It  was  all  important  to  a  great  commercial  nation,  the  ere* 
ditors  of  all  the  rest  of  the  world,  to  maintain  the  doctrine 
as  one  of  univer:<al  obhgatioo,  thai  the  disigiuneni  of  the 
banknpt^seffettSy  under  a  law  of  the  amntry  if  the  contract^ 
should  carry  the  interest  in  his  debts^  wherevrr  his  debtor  may 
reside  ;  and  that  no  foreign  discharge  of  his  debtor  should 
operate  against  debts  routracteJ  with  the  danktupt  in  his  own 
country.  But  I  think  it  perfectly  clear  that  in  the  United 
States  a  different  docirin^  has  been  established  ;  and  since 
the  power  to  discharge  the  bankrupt  is  asserted  on  the  same 
principle  with  the  power  to  assign  his  debts,  that  the  depar- 
ture from  it  in  the  one  instance,  carries  with  it  a  negation  of 
the  principle  altogether. 

It  is  vain  to  den  j  that  it  is  now  the  established  doctrine 
in  England,  that  the  discharge  of  a  baiikrupt  shall  be  effec* 
tual  against  contracts  of  the  Slate  that  give  the  discharge, 
whatsoever  be  the  allegiance  or  country  of  the  creditor. 
But  I  think  it  equally  clear,  that  this  is  a  rule  peculiar  to  her 
jurisprudence,  and  that  reciprocity  is  the  general  rule  of 
other  countries ;  that  tlie  effect  given  to  such  discharge  is 
so  much  a  matter  of  comity,  that  the  States  of  the  European 
continent,  in  all  cases  reserve  the  right  of  deciding  whether 
reciprocity  will  not  operate  injuriously  upon  their  own  citi- 
zens. 

ffu(eita,  in  his  third  axiom  on  this  subject,  puts  the  ef- 
fect of  such  laws  upon  the  ground  of  courtesy,  and  recog- 
niseis  the  reservation  that  I  have  mentioned ;  other  writers 
do'  the  same. 

1  will  now  examine  the  American  decisions  on  this  sub- 

4 

ject ;  and,  first,  in  direct  hostility  with  the  received  doc- 
trines bf  the  British  Courts,  it  has  been  solemnly  adjudged 
ia  this  Court,  and,  I  believe,  in  .every  State  Court  of  the 
Union,  that,  notwithstanding  the  laws  of  bankruptcy  in 
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England^  a  crecBtor  of  the  bankrupt  may  levy  an  attache      1837. 
«ient  on  a  debt  due  the  bankrupt  in  this  country,  and  appro-  \^**v"^^ 
piiate  the  proceeds  to  bis  own  debt.  t.^ 

In  the  case  of  Harrisoif  ▼•  Sttrry^  (5  Crunch^  998.  302.)  Saunders* 
a  case  decided  m  this  Cburt  in  1 809,  upon  full  argument, 
and  gre4 1  deliberation,  and  in  which  all  the  JBnglish  cases 
were  quoted,  it  is  expressly  adjudged,  ^^  that  in  the  case  of 
a  contract  made  with  foreigners  in  a  foreign  country,  the 
bankrupt  laws  of  the  foreign  country  are  incapable  of  opei> 
rating  a  legal  transfer  of  property  in  the  United  States V  and 
judgment  was  gpyen  in  favour  of  the  attaching  creditors, 
againittbe  claim  of .  the  foreign  assignees* 

In  diat  case,  also,  another  important  doctrine  is  establish- 
ed in  hostility  with  the  British  doctrine.  For  the  United 
States  bad  intei^sed  a  claitn  against  the  English  assignees, 
in  order  to  obtain,  satisfaction  ftotn  the  proceeds ' of  thi9 
bankrupt's  effects  in  this  couut?,  for  a  debt  contracted  in 
Great  Britain.  And  this  Court  decreed,  accordingly,  ex* 
pr^ssly  restricting  the  power  of  the  country  of  the  con- 
tract to  its  concoction  and  exposition. 

The  laAguage  of  the  Court  is,  "  The  law  of  ttie  place 
where  a  contract  is  made,  is,  generally  speaking,  the  law  of 
the  contract ;  that  is,  it  is  the  law  by  which  the  contract  is 
expounded.  But  the  right  of  priority. forms  no  part  of  the 
contrtict  itself.  It  is  extrinsic,  and  is  rattier  a  personal  pri* 
vilege,  dependent  on  the  laws  of.  the  place  where  the  pro* 
perty  lies,  and  where  the  Court  sits  which  decides  the 
cause. 

And,  accordingly,  the  law  of  the  United  States  was  sus« 
tained,  which  gare  the  debts  due  the  bankrupt  here,  to  sa- 
tisfy a  debt  contracted  in  England,  to  the  prejudice  of  ttie 
Jaw  of  England,  which  gave  the  same  debt  to  the  o'^ignees 
of  the  bankrupt. 

It  cannot  be  necessary  to  go  fitrther  than  this  case  to  es<» 
tablisb,  that,' so  (ar  as  relates  to  the  foreign  creditbr,  tbii 
country  does  not  recognise  the  English  doctrine,  that  the 
banhrtpt  law  of  the  couniry  of  the  contract  is  paramotfnt  in 
deposing  of  the  tights  of  the  bankrupt. 

The  United  States  pass  a  law  which  asserts  the  iright  to 
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1827.      appropriate  a  debt  due  a  ioreign  bankrupt,  to  satiifyiuga 
\^^^v^^^  debt  due  itself,  and  incurred  b^  tbpt  bankrupt  in  hit  own 
Ogden      country.     The  araignees  of  that  bankrupt  quMion  ik\$ 
Saunders,  right,  and  claim  the  debt  as  Iftgal  y  Totted  in  tbesvby  the 
law  of  the  country  of  the  contract,  and  marntain  that  Ae 
debt  due  the  United  States,  being  contracted  in  Great  Bri* 
tain,  was  subject  to  the  laws  of  Great  Britain,  and,  there- 
fore, entitled  only  to  share  in  common  with  other  creditors 
in  the  proceeds  of  the  bankrupt's  effects ;  that  the  debt  so 
appropriated  by  the  law  of  the  United  States  to  itsexclusiTe 
benefit  was,  as  to  all  the  bankhtptU  cantracti^  or  certainly  as 
to  all  English  contracts,  vested  in  the  assignees,  on  interna- 
tional principles,  principles  which  gave  effect  to  the  English 
bankrupt  laws,  so  vesting  that  debt,  paramount  to  the  laws  of 
other  countries. 

In  giving  effect  to  the  law  ofthe  United  States,  this  Court 
overrules  that  doctrine ;  and,  in  the  act  of  passing  that  law. 
this  government  asserts  both  the  power  over  the  subject, 
and  the  right  to  exercise  that  power  without  a  violation  of 
national  comity ;  or  has  at  least  taken  its  stand  against  that 
comity,  and  asserted  a  right  to  protect  its  own  interests, 
which,  in  principle,  is  equally  applicable  to  the  interests  of 
its  own  citizens. 

It  has  had,  in  fact,  regard  to  the  lex  loci  ret  tfilcr,  as  exist- 
ing in  the  person  and  funds  of  the  debtor  ofthe  bankrupt 
and  the  rights  of  self  preservation,  and  duty  of  protection  to 
its  own  citizens,  and  the  actual  allegiance  of  the  creditor  and 
debtor,  not  the  metaphysical  allegiance  of  the  contract,  on 
which  the  foreign  power  is  asserted. 

It  would  be  in  vain  to  assign  the  decision  of  this  Court  in 
Harrison  v.  Sierry^  or  the  passing  of  the  law  of  the  United 
States,  to  the  general  preference,  which  the  government  may 
assert  in  the  payment  of  its  own  debt,  since  that  preference 
can  only  exist  to  the  prejudice  of  its  own  citizens,  whereas, 
the  precedence  thpre  claimed  and  conceded  operated  to^e 
prejudice  of'British  creditors. 

The  case  of  Baker  v.  Wheaton^  adjudged  in  the  Courts  of 
Massachusetts  in  the  time  of  Chief  Justice  Parsons,  (6  Mass. 
Rep.  509.)  is  a  very  strong  case  upon  this  subject.  That 
srlso  was  argued  with  great  care,  and  all  the  British  cases 
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reviewed ;  the  Coart  took  time  to  deliberate,  and  ihe  fame      1 837. 
doctrine  wai  maintaiDed,  in  the  same  year  and  the  same  v^^*v*^^ 
month  with  Harritan  ▼.  Sterry^  and  certainly  without  any     ^Kdea 
communication  between  the  two  Courts.  Baonderr. 

The  case  was  this :  one  Wkeaion  gave  a  promissory  note 
to  one  Chandler^  both  being  at  that  time  citistens  and  inhabi- 
tants of  Rhode  Island.  fVheatim  was  discharged  under  the 
bankrupt  laws  of  Rhode  Island,  both  still  continuing  citr- 
zens  and  inhabitants  of  the  same  State,  and  the  note  remain* 
ing  the  property  of  Chandler.  Subsequent  to  the  dischai^, 
Chandler  endorses  the  note  to  Baker,  and  Wheaton  is  ar- 
rested  in  Massachusetts.  He  pteads  the  dischai^  in  bar, 
and  the  Court,  in  deciding,  expresses  itself  thus.  *^  When, 
ttierefore,  the  defendant  was  discharged  from  that  contract, 
lege  locij  the  promisee  was  bound  by  that  discharge,  as  he 
was  a  party  to  the  lams  of  that  State,  and  assenting  to  iheir 
operation.  But4f,  when  the  contract  was  made,  the  pro- 
misee had  not  been  a  citizen  of  Rhode  Island,' he  would  not 
have  been  bound  6y  the  Iqws  of  U  or  any  other  State,  and 
holding  this  note  at  the  time  ef  the  discharge,  he  might  after- 
wards maintain  an  action  upon  it  in  the  Courts  of  this  State.'' 
And  again,  (page  31 1.)  **  if  the  note  had  been  transferred  te 
the  plaintiff,  a  citizen  of  thh  State,  whilst  it  remained  due 
and  undischarged  by  -the  insolvent  laws  of  Rhode  Island, 
those  laws  could  not  affect  his  rights  in  the  Courts  of  taw  in 
this  State,  because  he  %s  not  botmd  by  them.^^ 

This,  it  will  be  observed,  regards  a  contract  acknowledged 
to  be  of  Rhode  Island  origin. 

There  is  another  case  reported  iathe  decisions  of  the  same 
State,  (10  vol.  p.  337.)  which  carries  this  doctrine  still  far* 
tber,  and,  I  apprehend,  to  a  length  which  cannot  be  main- 
tained. 

This  was  t^e  c^se  of  Watson  v.  Bourne,  in  which  Watson^ 
a  citizen  p(  Massatbusetts,  had  sued  Bourne  in  a  State 
Court,  and  obtained  judgment.  Bourne  was  dischaiged  un- 
der the  inst'ivent  laws  of  that  State,  and  being  afterwards 
found  in  Massachusetts  was  Arrested  on  an  action  of  deM 
upon  the  judgment.  He  pleads  the  discharge ;  plaintiff  re- 
plies/ that  he,  plaintiff,  tsas  a  citizen  of  Massachusetts,  and^ 
therefore,  not  precluded  by  the  discharge.    The  origin  of  the 
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1837*      debt  does  not  appear  from  the  report,  and  the  argmnent^ 

\^^^v^^^  turned  wholly  on  the  question,  whether  by  entering  jndg- 

Ogden      ^^j^^  ^^  ii,^  Qq^^  ^f  n^^  g^^^  f^^  ^^  ,^ol  subjected  his 

f^aunders.    rights  to  the  State  laws  pro  tanto. 

The  Court  overruled  the  plea,  and  recognised  the  doc* 
trine  in  Baker  ▼•  Wheaion^  by  declaring,  **  that  a  discharge 
of.  that  nature  can  only  operate  where  the  law  is  liiade  by 
an  authority  common  to  the  creditor  and  debtor  in  all  re* 
spects,  whtrt  both  an  ciiizen9  «r  subjtcts*^^ 

I  have  little  doubt  that  the  Coart  was  wrong  in  denyii^ 
the  effect  of  the  dischaige  as  against  judgmenU  rendered. in 
the  State  Courts,  when  the  party  goes  voluntarily  and  unne- 
cessarily into  those  Courts ;  but  the  decision  shows,  in  other 
respects,  how  decidedly  the  British  doctrine  is  repelled  in 
the  Courts  of  that  State. 

The  British  doctrine  is  also  unequivocally  repelled  in  a 
very  learned  opinion  delivered  by  Mr.  Justice  Nott,  in  the 
Court  of  the  last  resort  in  South  CaroUna,  and  in  which  the 
whole  Court,  consisting  of  the  common  law  Judges  of  the 
State,  concurred.  This  was  in  the  case  of  the  Assignea  of 
Tophgtn  V.  Chapman  ti  aL  in  which  the  ri|.hts  of  the  ilttach* 
ing  creditor  were  maintained  against  those  of  the  assignees 
of  the  bankrupt ;  (1  Consttiutional  ReporU^  p.  253.)  and  that 
the  same  rule  was  recognised  at  an  early  day  in  the  Court 
of  Pennsylvania,  appears  from  the  leading  case  of  PhUl^$ 
V.  Hunter^  (2  H.  Black.  AQZ.)  in  which  a  British  creditor, 
who  had  recovered  of  a  debtor  of  the  bankrupt  in  Pennsylva- 
nia, was  compelled  by  the  British  Courts  to  refund  to  the  as- 
signees in  England,  as  for  money  had  and  received  to  their 
use. 

I  think  it,  then,  fully  established,  that  in  the  United  States 
a  creditor  of  the  foreign  bankrupt  mav  attach  the  debt  due 
the  foreign  bankrupt,  and  apply  the  money  to  the  satinfactton 
of  his  peculiar  debt,  to  the  prejudice  of  the  rights  of  the  as- 
signees or  other  creditors. 

1  do  not  here  speak  of  assignees,  or  rights  created,  under 
the  bankrupt's  own  deed  ;  tho^e  stand  on  a  different  ground, 
and  do  not  affect  this  question.  I  confine  myself  to  assign- 
ments, or  transfers,  resting  on  the  open-tipn  of  the  Jaws  of 
the  country^  independent  of  the  bankruptV  deed ;  to,  the 
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rights  and. liabilities  of  deMbr,  creditor,  bankrupt,  and  as-      1837. 
signees,  ai  created  bj  law. 

Wiiat  is  the  actual  beariog  of  this  right  to  attach,  so  gene- 
rally recognised  by  our  deci^ons  ? 

It  imports  a  general  abandonment  of  the  British  princi- 
ples ;  for,  according  to  their  iaw»,  the  assignee  alone  has  the 
power  to  release  the  debtor.  But  the  right  to  attach  neces- 
sarily  implies  the  right  to  release  the  debtor,  and  that  right 
is  here  asserted  under  the  laws  of  a  State  which  is  not  die 
State  of  the  contract. 

So,  also,  the  creditor  of  the  bankrupt  is,  by  the  laws  of 
bis  country,  entitled  to  no  more  than  a  ratable  participa- 
tion in  the  bankrupt's  effects.  But  the  right  to  attach  im- 
ports a  right  to  exclusive  satisfaction,  if  the  effects  so  attach- 
ed should  prove  adequate  to  make  satis&ction. 

The  right  to  attach  also  imports  the  right  to  sue  the  bank- 
rupt ;  and  who  would  impute  to  the  bankrupt  law  of  another 
country,  the  power  to  restrain  the  citizens  of  these  States  in 
the  exercise  of  theif  right  to  go  into  the  tribunals  of  their 
own  country  for  the  recoveiy  of  debts,  wherever  they  may 
have  originated  ?  Yet,  universally,  after  the  law  takes  the 
bankrupt  into  its  own  hafids,  his  creditors  are  prohibited 
from  suing. 

Thus  much  for  the  law  of  this  case  in  an  international 
view,  i  will  consider  it  with  reference  to  the  provisions  of 
the  constitution. 

I  have  said  above,  that  I  had  no  doubt,  the  erection  of  h 
distinct  tribunal  for  the  resort  of  citizens  of  other  States^ 
was  introduced,  ex  indtutna^  into  the  constitution,  to  pre- 
vent, aipong  other  evils,  the  assertion  of  a  power  over  the 
rights  of  the  citizens  of  other  States,  upon  the  nictapb}  sical 
ideas  of  the  British  Courts  on  the  subject  of  jurisdiction 
over  contracts.  And  there  was  good  reason  for  it ;  for. 
upon  that  priiW:iple  it  is,  that  a  power  is  asserted  over  the 
rights  of  creditors  which  involves  a  mere  mockery  of  jus- 
tice. 

Thus,  in  the  case  of  Burrows  v.  Jeminoy  (reported  in 
3  Strange^  and  better  reported  in  Mo^tity^  and  some  otlier 
books,)  the  creditor,  residing  in  England,  was  cited,  probably, 
by  a  placard^  a  dtor-postin  L^tiorn.  to  appear  them  to 
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1 827.      ttniwer  to  bis  debtor ;  andybis  debt  passed  upon  bj  tbe  Court, 
v^^  ""^^^  perbaps,  witbout  bis  baving  ever  beard  of  tbe  institution  of 
Ogdeii      i^g^i  pi-oces*  to  destroy- it. 

Saunders.  Tbe  Scotch,  if  I  remember  correctly,  attacb  tbe  summdns 
on  the  flag-staff,  or  in  the  market  place,  at  tbe  shore  of 
Leitb;  and  the  civih  law  process  bj  proclamalion,  or  viu 
ei  modii^  is  not  much  better,  as  the  means  of  subjecting  tbe 
rights  of  foreign  creditors  to  their  tribunals. 

All  this  mockery  of  justice,  and  tbe  jealousies,  recrimina* 
tions,  auH,  {Perhaps,  retaliations,  which  might  grow  out  of  it, 
are  avoided,  if  tbe  power  of  the  States  over  contracts,  after 
they  become  tbe  subject  exclusively  of  judicial  cognizance, 
is  limited  to  the  controversies  of  their  own  citisens. 

And  it  does  appear  to  me  almost  incontrovertible,  that 
tbe  States  cannot  proceed  one  step  fiirther  witbout  exer- 
cising a  power  incompatible  with  the  acknowledged  powers 
of  other  States,  or  of  the  United  States,  and  with  tbe  rights 
of  the  citizens  of  other  States. 

Every  bankrupt  or  insolvent  system  in  tbe  world,  must 
partake  of  the  character  of  a  judicial  investigation.  Parties 
whos^  rights  are  to  be  affected,  are  entitled  to  a  bearing. 
Hence  every  system,  in  common  with  tbe  particular  system 
now  before  us,  professes  to  si"^  -^n  the  creditors  before 
some  tribunal,  to  show  cause  agxinst  granting  a  discharge  to 
the  bankrupt. 

But  on  what  principle  can  a  citizen  of  another  State  be 
forced  into  the  Courts  of  a  State  for  this  investigation  ?  The 
judgment  to  be  passed  is  to  prostrate  bis  rights  ;  and  onrthe 
subject  of  these  rights  the  constitution  exempts  him  firom 
the  jurisdiction  of  tbe  State  tribunals,  without  r^rd  to  tbe 
place  where  the  contract  may  originate.  In  tbe  only  tri* 
bunal  to  which  he  owes  allegiance,  the  State  insolvent,  or 
bankrupt  laws,  cannot  be  carried  into  eflfect ;  they  have  a 
law  of  their  own  on  tbe  subject;*  and  a  certi6cate  of  dis- 
cbarge under  any  other  law  would  not  be  acknowledged  as 
valid  even  ip  the  Courts  of  the  State  in  which  the  Court  of 
the  United  States  that  grants  it,  is  held.  Where  is  tbe  reci- 
procity ?    Where  the  reason  upon  which  the  State  Courts 

«  Act  of  GongreM  of  Jamury  Bfh,  ISOO.  rh.  4.  (vol.  s.  n,  30i.\ 
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can  thus  eiercise  a  power  oyer  the  suitors  of  that  Court,      ]  827. 
when  that  Court  possesses  no  such  power  over  the  suitors  of  v^^v-^^ 
the  State  Courts  f  ^8di>n 

In  fret,  the  constitution  takes  away  the  only  ground  upon  Saunders, 
which  this  eminent  dominion  over  particular  contracts  can 
be  claimed,  which  is  that  of  sovereignty.  For  the  constitu- 
tional suitors  in  the  Courts  of  the  U  ted  States,  are  not 
only  exempted  from  the  necessity  of  resorting  .to  the  State 
tribunals,  but  actually  cannol'be  forced  into  th^m.  If,  then, 
the  law  of  the  English  Courts  had  e^er  beeu  practically 
adc^ted  in  this  country  in  the  State  tribunak.ithe  constitu- 
tion has  produced  such  a  radical  modification  of  State  power 
over  even  their  own  contracts,  in  the  hands  of  individuals 
not  subject  to  their  jurisdiction,  as  to  furnish  ground  for  ex- 
cepting  the  rights  of  such  individuals  from  the  power  which 
tiie  States  unquestionably  possess  overtlieir  own  contracts, 
and  their  own  citizens. 

Follow  out  the  contrary  doctrine  in  its  consequences,  and 
seethe  absurdity  it  will  ptx>duce. 

The  constitution  has  constituted  Courts  professedly  in- 
dependent of  State  power  in  their  judicial  course ;  and  yet 
the  judgments  of  those  Courts  are  to  be  vacated,  and  their 
prisoners  set  at  large,  under  the  power  of  the  State  Courts, 
or  of  the  State  laws,  without  the  possibility  of  protecting 
themselves  from  its  exercise. 

I  cannot  acquiesce  in  an  incompatibility  so  obvious. 
No  one  has  ever  imagined,  that  a  pnsoner,  iii  confinement 
under  process  from  the  Courts  of  tlw  United  States,  could 
avail  himself  of  the  insolvent  laws  of  the  State  in  which  ' 
the  Court  sits.  And  the  reason  is,  that  those  ^aws  are  mu- 
nicipal and  peculiar,  and  appertaining  exclusively  to  the 
exercise  of  State  power  in  that  sphere  in  which  it  is  sove- 
reign, that  is,  between  its  own  citizens,  betwee^  suitors  sub- 
jected to  State  power  exclusively,  in  their  controversies  be- 
tween themselves. 

In  the  Courts  of  the  United  States,  no  higher  power  is 
asserted  than  that  of  discharging  the  individual  in  confine- 
ment under  its  own  process.  This  afiert«  no^  to  interfere 
with  the  rights  of  creditors  in  the  State  Courts,  against  the 
same  individual.    Perfect  reciprocity  would  seem  to  indi- 
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]  897.      ^^«  ^^  ^^  greater  power  should  be  exerciaed  under  State 

\^p-v«^  authority  over  the  rights  of  suitors  who  belong  to  the  Uoi<> 

Ogde^      ^^  States  jurisdiction.     Even  although  the  principle  as* 

Saunders,  sorted  in  the  British  Courts,  of  supreme  and  exclusive  power 

over  their  own  contracts,  had  obtained  in  the  Courts  of  the 

United  States,  I  must  think  that  powe*  has  undergone  a  ra- 

dical  modification  by  the  judicial  powers  granted  to  the  Uni- 

ted  States. 

I,  therefore,  consider  the  dischai^  under  a  State  law,  as 
incompetent  to  djschaiige  a  debt  due  a  citizen  of  another 
State ;  and,  it  follows,  that  the  plea  of  a  discharge  here  set 
up,  is  insufficient  to  bar  the  rights  of  the  plaintiff. 

It  becomes  necessaiy,  ttierefore,  to  consider  the  other  er- 
rors assigned  in  behalf  of  the  defendant;  and,  first,  as  to 
the  plea  of  the  act  of  limitations. 

The  statute  pleaded  here  is  not  the  act  of  Louisiana,  but 
that  of  New- York  ;  and  the  question  is  not  raised  by  the. 
facts  or  averments,  whether  he  could  avail  himself  ot  that 
law  if  the  full  time  had  run  out  before  his  departure  from 
New- York,  as  was  supposed  in  argument.  The  plea  is  ob- 
viously founded  on  the  idea,  that  the  statute  of  the  State  of 
the  .contract,  was  generally  pleadable  in  any  other  State,  a 
doctrine  that  will  not  bear  argument* 

The  remaining  error  assigned  has  regard  to  the  sum  for 
which  the  judgment  is  entered,  it  being  for  a  greater  amount 
than  the  nominal  amount  of  the  bills  of  exchange  on  which 
the  suit  was  brought,  and  which  are  found  by  the  verdict. 

There  has  been  a  defect  of  explanation  on  this  subject ; 
but,  from  the  best  information  afforded  us,  we  consider  the 
amount  for  which  judgment  is  entered,  as  made  tip  of  prin* 
cipal,  interest,  and  damages,  and  the  latter  as  being  legally 
incident  to  the  finding  of  the  bills  of  exchange,  and  their 
nou-payincnt,  and  assessed  by  the  Court  under  a  local  prac- 
tice consonant  with  that  by  ^hich  the  amount  of  written 
contracts  is  determined,  by  reference  to  the  prothonotaiy,  in 
many  other  of  our  Courts.  We.  therefore,  see  no  error  in 
it.    The  judgment  below  will,  therefore,  be  affirmed. 

And  the  purport  of  this  adjudication,  as  I  understand  it,  is, 
that  as  between  citizens  of  the  same  State,  a  discbaige  of  a 
bsoikrupt  by  the  lawiof  tiiat  State,  is  valid  aa  it  aflecti  pos- 
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tenor  contracts ;  tfitt  as  against  creditors,  citisens  of  other     1 837. 
States,  it  is  invalid  as  to  all  contracts.  \^^*v^^ 

The  propositions  which  I  have  endeavoured  to  maintain     ^&^^ 
in  the  opinion  which  I  have  delivered  are  these  :  Saondon. 

1st  That  the  power  |{iven  to  the  United  States  tp  pass 
bankropt  laws  is  notetclusive. 

3d.  That  the  fitir  and  ordinary  exercise  of  that  power  hj 
the  States  does  not  oecessarilj  involve  a  violation  of  the  ob- 
ligation of  contracts,  multo  fortiori  of  posterior  contracts. 

3d.  Bot  when,  in  the  exercise  of  that  power,  the  States  pass 
beyond  their  own  limits  and  the  rights  of  their  own  citi« 
jsens,  and  act  upon  the  rights  of  citicens  of  other  StateSy 
there  arises  a  conflict  of  sovereign  power^  and  a  collision 
wifli  the  jadkial  powers  granted  to  the  United  States,  which 
renders  the  Exercise  of  such  a  power  incompatible  with  the 
rights  of  other  States,  and  with  the  constitution  of  the  United 
eiates. 

Mr.  Jostkci  Washivotov,  llr.  Justice  Thompsov,  and 
Mr.  Justice  TaiMBLS,  dissented. 

Mr.  Chief  Justice  MAasaALL,  Mr.  Justice  Duvall,  and 
Mr.  Justice  Story,  assented  to  the  judgment,  which  was  en- 
tered for  the  defendant  in  error. 

Judgment  affirmed.* 


a  In  tha  case  of  Shaw  v.  RohHtii^  tUe  judgment  below  was  rever- 
ted This  was  an  action  on  several  bills  of  exchange,  drawn  bjr  the 
plamfifTon  the  defendant,  payable  to  plaintifTs  order,  and  bj  the  de- 
fendant duly  accepted.  At  the  time  of  the  transaction,  the  plaintiff 
was  a  citisen  of  MiCssAcbusetts,  resident  in  that  State,  and  the  de- 
fendant a  citisen  of  New- York,  and  there  resident.  The  action  was 
brought  in  a  State  Court,  in  Ohio^  and  the  defendant  relied  on  a 
discharge,  obtained  in  New- York,  under  the  provisions  of  the  insol* 
Tent  laws  of  that  State.  The  highest  Court  of  law  in  Ohio  gave 
judgment  for  the  defendant ;  and  the  cause  was  brought  before  this 
Court  bj  a  writ  of  error. 

Mr.  Justice  Johnson.  This  is  a  contract  between  a  citizen  of 
New* York  and  a  citisen  of  Massachusetts  It  only  differs  from  Og* 
dm  T.  Sawnd*r$  in  this  particular,  that  the  action  was  brought  in  a 
State  Court ;  not  the  Court  of  New-York,  but  the  Court  of  another 
Sute.  We  think  the  decision  in  the  case  of  Ogden  ▼•  SoMmden  ap* 
plies  to  this,  and  must  govern  its  decision.  The 'judgment  bek>w, 
therefore,  must  be  reversed,  and  the  cause  remanded  for  such  fur- 
ther proceedings  as  the  law  maj  require. 
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ICotnmvmovAL  Law.' 
Mason  agamtt  HAitc. 

The  States  ntTe  a  right  to  regulate,  or  abolish,  ittiprisoiimeoC  Cut 
debt,  as  a  part  of  the  remedy  for  enforcing  the  performance  of' 
oontracta* 

Where  the  condition  of  a  bond  for*the  jail  limiti,  in  Rliode  Island, 
required  the  party  to  remain  a  true  prisoner  in  the  custody  of  the 
keeper  of  the  prison,  and  within  the  ttmits  of  the  prison,  '*untii  hi 
ihaU  be  iawfuiiy  iuckm'gtd^  without  oommitting  any  manner  ol' 
escape  or  escapes  during  the  time  of  restraint,  then  this  obligation 
to  be  void,  or  else  to  remain  in  full-  force  and  rirtue  ;'*  luld^  that  a 
discharge,  under  the  insolvent  laws  of  the  State,  obtained  Ctom  thu 
proper  Court,  in  pursuance  of  a  resolution  of  the  legislature, 
and  diKharging  the  party  from  all  his  debts,  &c.  **  and  from  all 
imprisonment,  arrest,  and  restraint  of  his  person  therefoi,**— >was 
a  lawfid  dMuKtgt^  'and  that  his  going  at  large  under  it  wis  no 
breach  of  the  condition  of  the  bond* 

THIS 'was  an  action  of  debt,  brought  in  the  Circuit  Court 
of  Rhode  Islandi  upon  two  several  bonds  given  by  the  de« 
fendant,  Haile,  to  ttie  plaintiff,  Mason,  and  one  Bates,  whom 
the  plaintiff  survives,  one  of  which  bonds  was  executed  on 
the  Htb,  and  the  other  on  the  29th  of  March,  1814.  The 
condition  in  both  bonds  was  the  same.  Except  as  to  dates 
and  sunis,^and  is  as  follows : 

<'  The  condition  of  the  above  obligation  is  such,  that  if  the 
above  bounden  Nathan  Haiie,  now  a  jhrisoner  in  the  State's 
jail,  in  Providence,  within  the  county  of  Providence,  at  the 
suit  of  Mason  and  Bates,  do,  and  shall  from  henceforth  con- 
tinue to  be  a  true  prisoner,  in  the  custody,  guard,  and  safe- 
keeping of  Andrew  Waterman,  keeper  of  said  prison,  and  in 
the  custody  ,  guard,  and  safe  keeping  of  his  deputy,  officers, 
and  servants,'  or  somfe  one  of  them,  within  the  Umits  of  said 
prison,  until  he  shall  be  lawfully  dischargedj  without  com- 
mitting any  manner  of  escape  or  escapes,  during  the  time 
of  restraint,  then  this  obligation  to  be  void^  or  else  to  remain 
in  full  force  and  virtue.** 
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To  the  declaration  upon  these  bonds,  the  defendant  plead-  1 3^7^ 
3d  several  pleas,  the  su^  ^ance  of  which  was,  that  in  June,  v^^^sr^*/ 
1814,  after  giving  the  bonds,  ihe  defendant  presented  a  pe-  Mason 
tition  to  the  legislature  of  Rhode  Island,  praying  for  relief,  Htiie 
and  the  benefit  of  an  act  passed  in  June,  1756,  entitled  ^^^a 
act  for  the  relief  of  insolvent  debtors,^'  and  that,  in  the  mean 
time,  all  proceedings  against  him  for  debt  might  be  stayed, 
and  he  be  liberated  from  jail,  on  giving  bon^  to  return  to  jail 
in  case  his  petition  shall  not  be  granted.  Upon  this  petition, 
the  legislature,  in  February,  1815,  passed  the  following  re- 
solution :  ^^  On  the  petition  of  Natluin  Haile,  praying,  for  the 
reasons  therein  stated,  that  the  benefit  of  an  act,  entitled,  ^  An 
act  for  the  relief  of  insolvent  debtors,'  passed  in  the  year 
175S,  be  extended  to  him,  voted,  that  said  petition  be  con- 
tinued till  the  next  session  of  this  assembly :  and  that,  in  the 
mean  time,  all  proceedings  against  him,  tlie  said  Haile,  on 
account  of  his  debts,  be  stayed ;  and.  that  the  said  Haile  be 
liberated  from  his  present  confinement,  in  the  jail,  in  the 
county  of  Providence,  on  his  giving  sufficient  bond  to  the 
sheriflTof  said  county,  conditioned  to  return  to  jail  in  case 
said  petition  is  not  granted  J'  That,  on  the  28th  of  Februa-, 
ry,  1815,  he  gave  sufficient  bond,  with  surety.,  to  the  sheriffi 
conditioned  to  return  to  jail,  in  case  the  petition  should  not  be 
granted,  and,  thereupon,  the  sherifi*  did  liberate  and  dis- 
charge him  from  his  said  confinement,  in  said  jail,  and  permit 
him  to  go  at  large,  out  of  said  Waterman's  custody,  and  the 
custody  of  the  keeper  of  said  prison,  his  deputy,  officersi 
and  servants,  and  out  of  the  limits  of  said  jail  and  jaii-yafd ; 
and  he,  said  Haile,  did,  upon  being  so  liberated,  depart  and 
go  at  large  out  of  the  same  accordingly,  and  so  continued  at 
large  and  liberated,  until  the  prayer  of  said  petition  was 
granted  by  the  legislature,  at  the  February  session,  1816,  and 
ever  since,  as  lawfully  he  might.  That,  in  February,  1816, 
the  legislature,  upon  a  due  hearing,  granted  the  prayer  of 
ihe  defendant's  petition,  and  passed  the  followi  ig  resolu- 
tion :  ^^  On  the  petition  of  Nathan  Haile,  of  Foster,  praying, 
for  the  reasons  therein  stated,  that  the  benefit  of  an  act  pass- 
ed in  June,  1756,  for  the  relief  of  insolvent  debtors,  may  be 
extended  to  him  ;  voted,  that  the  prayer  of  the  petition  be. 
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1 837.  Aod  the  same  U  hereby  granted/^  That  the  defendant  after- 
wards, in  pursuance  of  the  above  resolution,  and  of  the 
laws  of  the  State,  received  in  due  form,  from  the  proper 

Haile.  Court,  a  judgment,  *^  that  he  should  be,  and  thereby  was,  fully 
discharged  of  and  from  all  debts,  duties,  contracts,  and  de* 
mands«  of  every  name.  Mature,  and  kind,  outstanding  against 
him.  debt;  due  to  the  State  aforesaid,  and  to  the  United 
States,  excepted,  and  from  all  imprisonment,  arrest,  and  re* 
straintof  his  person  therefor.'^ 

To  the  pleas  so  pleaded  the  plaintiff  demurred  '^  there  was 
a  joinder  in  demurrer;  and,  on  the  aigumentof  the  cause, 
the  opinions  of  thejudges  of  the  Court  below  were  opposed, 
upon  the  question  whether  the^  defendant  was  entitled  to 
judgment,  on  the  ground  that  the  matters  set  forth  on  bis 
part  in  his  pleas,  were  sufficient  to  bar  the  action,  or  whe- 
ther the  plaintiff  was  entitled  to  judgment  upon  the  demur- 
rers and  joinders.  The  question  was  thereupon  certified  to 
this  Court  for  final  decision. 

JV^.  atik.  The  cause  was  argued  by  Mr.  Webster  and  Mr.  fi/ifi,  for 
the  plaintiff,  and  by  Mr.  Whipple  and  Mr.  fPkeolon,  for  the 
defendant. 

On  the  part  of  the  plaintiff,  it  was  argued,  that  the  acts 
of  the  legislature  of  Rhode  Island  of  February,  1815,  and 
of  February,  1816,  liberating  the  person  of  the  defendant 
from  imprisonment,  and  reviviiig  in  his  favour  an  obsolete 
insolvent  act  of  the  colonial  legislature,  passed  in  the  year 
1756,  were  (in  the  strictest  sense)  laws  impairing  the  obli« 
gation  of  contracts.    They  interfered  with  an  actually  vest- 
ed right  of  the  creditor,  acquired  under  existing  laws,  and 
entitling  him  to  a  particular  remedy  against  the  person  of 
his  debtor.     Upon  the  narrowest  construction  which  had 
ever  been  given  to  the  prohibition  in  the  constitution  of  the 
United  States,  they  impaired  the  obligation  of  the  bonds 
now  in  question ;  which,  though  a  part  of  the  judicial  pro- 
ceedings to  enforce  the  execution  of  the  primary  contract, 
were  still  ^^  contracts,^'  within  the  letter  and  spirit  of  the 
constitution.    The  obligation  of  these  contracts  was  entirely 
destroyed  by  these  l^islative  acts,  which  were  not  general 
laws,  but  private  acts,  professedly  intended  for  the  relief  of 
tlie  party  in  the  particular  case.    They  might  even  be  con- 
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stdered  yoid  oq  general  principles,  independent  of  fhe  posi-      1837. 
tive  prohibition  in  the  constitution,  as  being  retrospective  >^ 
laws  interfering  with  vested  rights.    The  law  of  1 766  was      ^^^ 
no  longer  in  force  in  Rhode  Island,  add  the  reference  to  it      HaUe. 
in  the  acts  of  181 6,  and  181 6,  could  only  have  the  effect  of 
reviving  it  in  the  particular  case,  and  was  tantan^ount  to  the 
enactment  of  a  new  taw  with  similar  provisions.     But  the 
acts  now  in  question  were  clearly  retrospective  acts  of  le- 
gislation, impairing  the  obligation  of  contracts  in  existence 
when  the  acts  were  passed ;  and,  consequently,  the  case  fell 
within  the  principles  determined  by  the  majority  of  the 
dourt  in  Ogden  v.  Saunders.* 

For  the  defendant,  it  was  insisted,  that  althou^  the  act  of 
1756  was  not  in  force  (as  a  general  and  permanent  law) 
when  the  bonds  were  given,  yet  the  statutes  of  1798,  and 
1813,  provide  for  relief  in  cases  of  insolvency ;  which  is 
always  granted  by  referring  to  the  act  of  1756,  and  reviving 
its  provisions  in  favour  of  the  individual.  These  statutes, 
together  with  the  established  usage  under  them,  making 
part  of  the. unwritten  law  of  the  State,  form  a  syf  tem  or  code 
of  insolvent  laws,  authorizing  the  debtor  to  petition  in  the 
naanner  firescribed  by  the  act  of  1 766,  constituting  the  le- 
gislature a  Court  to  bear  and  determine  it  as  a  case  between 
debtor  and  creditor,*  and  requiring  an  assignment  of  the 
debtor^s  property  for  ihe  bene6t  of  all  his  creditors.  The 
local  legislature  possesses  sovereign  power  over  the  reihedy, 
in  its  own  Courts,  for  the  enforcement  of  contracts  made 
within  its  own  territory;'  and  the  acts  under  which  the  pri- 
son bonds  were  given,  as  well  as  those  under  which  the  dis- 
charge was  obtained,  are  a  part  of  the  process  laws  of  the 
State,  which  it  has  a  right  to  make^  alter,  and  repeal,  at  its 
pleasure.  >  The  bonds  in  question  could  hardly  be  consider- 
ed as  cantraett  mthin  the  meaning  of  the  constitutional  pro- 
hibition^  since  there  is  but  one  voluntary  party  to  them. 
They  are  rather  a  part  of  the  judicial  process  for  enforcing 
the  performance  of  contracts,  and  the  collection  of  debts. 

a  AnU,p,  213. 

h  Olney  v.  Andce«rt,  8  Doll.  308.    Calder  v.  Bull,  3  DalL  386. 

c  Sturges  v.  Crowninsbield,  4  Wheat.  Bep.  tOO,  SOI. 
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1897.  The  I^slative  resolution  of  February,  1815,  is  npt  void 
V^^-v*^^  on  account  of  its  dependence  on  the  act  of  insolvency  of 
Mason  1816.  because  the  latter,  though  it  professes  to  discharge 
Haiie.  both  person  and  property,  (and*,  therefore,  may  be  void  in 
part,)  is  not  entirely  void,  it  being  a  present  discharge  ex« 
ecuted,  and,  therefore,  void  only  for  the  excess.  But,  ad- 
mitting the  act  of  1816  to  be  entirely  void,  that  of  1815 
has  no  necessary  connexion  with,  or  dependence  upon  it. 
If  the  resolution  of  1815  would  have  been  n  valid  dischaige 
from  imprisonment  in  close  jail,  it  must  be  a  valid  discharge 
from  the  limits,  as  it  does  not  impaii  (he  contract  for  the 
liberty  of  the  yard.  It  does  not  impair  it,  because  that 
contract  is  part  of  a  general  system,  or  code  of  laws,  regu- 
lating the  remedy  in  re^rd  to  imprisonment  for  debt ;  and 
taken  in  connexion  with  that  system,  it  is  plain,  that  the 
legislature,  when  they  provided  the  bond  as  a  security  for 
the  creditor,  did  not  mean  to  deprive  themselves  of  the 
power  of  entirely  liberating  the  debtor.  The  words  ^  law- 
ful dischaiige^'  are  general,  and  necessarily  include  all  dis- 
chaiiges  which  were  lawful  previous  to  the  execution  of  the 
bond.  And  even  if  the  resolution  of  181618  to  be  consi- 
dered not  a's  the  sentence  of  a  Court  of  justice,  but  as  a  sp4* 
cial  law,  future  in  its  operation,  it  does  not  impair  the  obli- 
gation of  the  contract,  because  the  bond,  by  necessary  con- 
struction, must  be  taken  to  refer  to  fiiture  laws,  and  is  to  be 
governed  by  the  laws  of  the  State,  general  or  special,  in 
force  at  the  time  of  the  discharge.  Whatever  these  laws 
provide  shall  be  a  ^^  lawful  discharge,^'  is  a  *'  lawful  dis- 
charge,''  within  the  meaning  of  the  laws  under  which  the 
bonds  were  taken,  since  all  these  laws  are  made  by  ihe 
same  legislative  authority,  having  sovereign  control  over  the 
subject  matter. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the  Court. 

The  question  in  this  case  arises  upon  the  following  certi- 
ficate of  a  division  of  opinion  of  the  judges  of  the  Circdit 
Court  of  the  United  States  for  the  District  of  Rhode  Island. 
'^  This  cause  came  on  to  be  heard,  and  was  argued  by  counsel 
on  both  sides,  and  thereupon  the  following  question  occur- 
red :  viz.  whether,  upon  the  amended  pleas  in  this  case,  se- 
vera  ly  pleaded  to  the  first  and  second  counts  of  the 
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plaintiff's  declaration,  and  to  w^lcb  there  are  demurrersi      1837. 
and  joinders  in  demurrer,  the  defendant  is  entitled  to  judg-  v^^'v^^ 
tnent,  on  the  ground  that  the  matters  set  forth  therein,  on      M^^on 
the  part  of  the  defendant,  are  sufficient  to  bar  the  action ;      Hiiilf . 
or  whether  the  plaintiff  is  entitled,  upon  said  demurrers  and 
^joinders,  to  judgment  ?  Upon  which  question  the  Court  was 
divided  in  opinion.^' 

It  is  not  understood  by  this  Court,  that  any  question,  as  to 
the  sufficiency  of  the  pleas,  in  point  of  form,  is  drawn  tindei 
examination,  but  simply,  whether,  upon  the  merits,  the  mat- 
ter thereb}  set  up  is  sufficient  to  bar  the  action.  The  action 
is  founded  upon  two  several  bonds,  given  by  the  defendant 
to  the  plaintiff,  and  one  Bates,  whom  the  plaintiff  survives, 
one  dated  (he  14th,  and  the  other  the  29th  of  March,  1814. 
The  condition  in  both  bonds  is  the  same,  except  as  to  dates 
and  sums,  and  is  as  follows :  *^  The  condition  of  the  above 
obligation  is  such,  thai  if  the  above  bounden  Nathan  Haile, 
now  a  prisoner  in  the  State's  jail,  in  Providence,  within  tlie 
county  of  Providence,  at  the  suit  of  said  Mason  and  Bates, 
do,  and  shall  from,  henceforth  continue  to  be  a  true  prisoner, 
in  the  custody,  guard,  and  safe-keeping  of  Andrew  Water- 
man, keeper  of  said  prison,  and  in  tlie  custody,  guard,  and 
safe  keeping  of  his  deputy,  officers,  and  servants,  or  some 
one  of  them,  within  the  limits  of  said  prison,  until  he  shall 
be  lawfiUly  discharged^  without  committing  any  manner  of 
escape  or  escapes  during  the  time  of  restraint,  then  this  ob- 
ligation to  be  void,  or  else  to  remain  in  full  force  and  virtue.'' 

The  defence  set  up  by  the  pleas,  to  show  there  has  been 
no  breach  of  the  condition  of  the  bond,  is  substantially,  thai 
in  June,  1814,  after  giving  the  bond  in  question,  the  defen- 
dant presented  a  petition  to  the  legislature  of  Rhode  Island, 
praying  relief,  and  the  benefit  of  the  insolvent  act  of  1756 ; 
and  that,  in  the  mean  time,  all  proceedings  against  his  per- 
son and  estate^  for  the  collection  of  debts,  might  be  stayed, 
and  he  be  liberated  from  jail,  on  giving  bonds  to  return  in 
case  bis  petition  should  not  be  granted.  Upon  this  petition, 
the  legislature,  in  February,  1816,  passed  the  following  re- 
solution :  ^^  On  the  petition  of  Nathan  Haile,  praying,  for 
the  reasons  therein  stated,  that  the  benefit  of  an  act,  entitled, 
an  act  for  the  relief  of  insolvent  debtors,  passed  in  the  vear 
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1 837«  1 756,  be  extended  to  him,  voied^  tlitt  said  petition  be  coq- 
tiDtied  until  the  next  tes-^ion  of  this  assembly  ;  and  tfiat,  in 
the  mean  time,  all  proceedings  against  the  said  Haile,  on 

Haile.  account  of  his  debts,  be  staged  ;  and  that  the  said  Haile  be 
liberated  Trom  his  present  imprisonment,  in  the  jail,  in  the 
countj  of  Providence,  on  his  giving  sufficient  bond  to  the 
sheritTof  the  county,  conditioned  to  return  to  jail  in  case  said 
petition  is  not  granted/^  The  defendant,  after  the  passing 
of  this  resolution,  gave  the  bond  required  by  it,  and,  on  the 
28th  of  the  same  month,  was  dischai^ged  from  imprisonment) 
and  has  ever  since  been  at  large,  out  of  the  custody  of  the 
sheriff.  In  February,  1816,  the  legislature,  upon  a  due 
hearing,  granted  the  prayer  of  the  defendant,  and  passed  the 
following  resolution :  ^^  On  the  petition  of  Nathan  Hailei 
of  Foster,  praying,  for  the  reasons  therein  stated,  that  the 
beneft  of  an  act,  passed  in  June-,  1756,  for  the  relief  of  in- 
solvent debtors,  may  be  extended  to  him,  voted,  tfiat  the 
prayer  of  the  said  petition  be,  and  the  same  is  hereby  grant- 
ed.^'  By  the  granting  of  the  prayer  of  the  petition,  the  con- 
dition of  the  second  bond  given  to  the  shieriff  was  complied 
with,  and  the  bond  became  extinguished. 

The  defendant  afterwards  proceeded  to  take  the  benefit  of 
the  insolvent  act  revived  in  his  favour,  according  to  the  sta- 
tute provisions,  and  received  in  du<  form  from  the  proper 
Court,  a  judgment,  *^  that  he  should  be,  and  thereby  was  fully 
discharged  of  and  from  all  debts,  contracts  and  demands,  of 
every  name,  nature,  and  kind,  outstanding  against  him,  debts 
due  to  the  State  aforesaid,  or  to  the  United  States,  excepted, 
end  from  all  imprisonment,  arrest,  and  restraint  of  his  per- 
son therefor.^'  The  insolvent  act  of  1 756  is  not  considered 
in  force  as  a  general  and  permanent  law,  but  the  legislature* 
of  Rhode  Island  has  been  in  the  constant  habit  of  entertain- 
ing  petitions,  like  the  present,  and  has  by  the  general  law  of 
1798,  (now  in  force,)  prescribed  the  mode  by  which  such  pe- 
titions are  to  be  regulated,  and  in  case  of  granting  the  pray- 
er of  the  petition,  the  course  is  to  pass  an  act-or  resolution, 
giving  the  benefit  of  the  act  of  1 756  to  the  petitioner,  and  thus, 
in  effect,  reviving  it  for  his  particular  benefit.  So,  that  the 
mode  pursued  to  obtain  the  discharge  of  the  defendant,  as 
set  out  in  the  pleas,  was  according  to  the  established  course 
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of  proceeding  in  cases  of  insolvency,  and  in  conformitj  to      t827* 
the  law9  of  Rhode  Island,  by  which  the  defendant  was  dis- 
chaiiged  from  all  his  contracts,  and  from  imprtsonmenU 

The  eflect  of  this  discharge  upon  tne  original  judgment 
against  Haile  is  not  now  drawn  in  question.  The  only  in- 
quiry  is,,  whether  he  has  violated  the  condition  of  his  bonds  tbebondtwb^ 
of  March,  1814,  by  going  at  lai^e,  under  the  authority  and  ^^'  x^l^*'^^ 
sanction  of  the  resolutions  of  the  legislature,  as  before  sta-  ^arg«9  •«* 
ted.  His  bond  required  him  to  remain  a  true  prisoner,  until  inioWent  uwt 
be  should  be  lawfully  dtschargtdj  without  committing  any  ^J^^*^*,  ^*^; 
manner  of  escape  during  the  time  of  restraint  I'he  bond  ^"d  practi^ 
is  not  that  he  shall  remain  a  true  prisoner  until  the  debt 
iball  be  paid.  Nor  is  there  any  thing  upon  the  face  of  the 
bond,  or  if  we  look  out-of  it,  to  the  known  and  established 
laws  and  usagea  in  that  Stale,  calling  for  such  a  construc- 
tion. A  lawful  dischiirge,  in  its  general  signification,  will 
eitend  to,  and  be  satisfied  by,  any  discharge  obtained  under 
the  legislative  authority  of  the  State.  And  it  is  not  unrea- 
sonable io  consider  such  prison  bonds  as  given  subject  to 
the  ordinary  and  ^U  known  practice  in  Rhode  Island,  for 
tbe  legislature  to  entertain  .petitions  in  the  manner  pursued 
by  the  defendant,  to  obtain' the  benefit  of  the  insolvent  :^ct  of 
1756^  in  tbe  manner  in  which  these  petitions  are  received 
and  proceeded  upon,  as  prescribed  by  the  act  of  1 798.  And, 
indeed,  this  cannot  strictly  be  considered  a  private  contract 
between  tbe  parties,  but  rather  as  a  statute  engagement,  im- 
posed by  an  act  of  the  legislature,  and  as  a  part  of  the  pro- 
cess under  .which  the  defendant  was  held  as  a  prisoner. 
And  with  the  full  knowledge  of  this  reguhMibn  and  practice, 
it  is  bitrdly  to  be  presumed,  that  such  dischai^es  were  not 
understood  to  be  lawful  discbarges.  And  the  same  remarks 
will  apply  to  Ue  term  escape  in  the  bond,  which  can  mean 
no  more  than  p  departure  from  the  limits  without  lawful  au- 
thority. SuppMse  tbe  legislature,  after  the  execution  of  this 
bond,  had  enlaiged  the  jail  limits  ?  It  surely  would  not  have 
been  an  escape  for  the  defendant  to  have  availed  himself  of 
theenlaiged  limits,  and  gone  beyond  his  former  bounds. 
Andyei;  «f  the  limits  prescribed  at  the  time  the  bond  was 
executed,  are  to  govern  the  efiect  and  opeiation  of  the  bond, 
it  would  be  an  escape*  Such  bonds  may  well  be  considered 
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1837.      ^  ^^  enlargement  of  the  prison  limits,  and  a  mere  modifies* 
V^>^/'*^   tion  of  the  imprisonment,  according  to  the  jprovisions  of  ttie 
M'^^«     laws  of  Rhode  bland. 

Haiie.         Can  it  be  doubted  bn^  the  legislatares  of  the  States,  so  far 
The  s  te  1 .  ^  relates  to  their  own  process,  -have  a  right  to  abolish  im* 
sUiaturcsbaTe  prisonment  for  debt  altogether,  and  tfiat  sach  law  mi^t  ex* 
•ovemgi)  pow.  ^^^ ^  ^^  present,  as  well  as  fature  imprisonment  ?    We  arc 
tuDject  of  im-  Qot  aware  that  such  a  power  in  the  States  has  ever  beea 
d«bt,  on  pro-  questioned.    And  if  such  a  general  law  would  be  valid  un- 
o^  CoMuT"  ^^^  ^^  constitution  of  the  United  States,  where  is  the  pro- 
hibition to  be  found,  that  denies  to  the  State  df  Rhode 
Island  the  right  of  applying  the  same  remedy  to  individual 
cases  ?    This  is  a  measure  which  must  be  regulated  by  the 
views  of  policy  and  expediency  entertained  by  the  State 
legislatures.    Such  laws  act  merely  upon  the  ren**d7,  and 
that  in  part  only.    They  do  not  take  away  the  entire  re- 
medy, but  only  so  far  as  imprisonment  forms  a  part  of  such 
remedy.    The  doctrine  of  this  Court  in  the  case  otShirges 
v.  Crownmshieldj  (4   Wheat,  Rep.  900.)  applies  with  full 
force  to  the  present  case.     ^'  Imprisonment  of  the  debtor,^' 
say  the  Court,  **  may  be  a  punishment  for  not  performing 
bis  contract,  or  may  be  allowed  as  a  mean  for  inducing  him 
to  perform  it.     But  a  State  may  refuse  to  inflict  this  punish* 
ment,  or  may  withhold  it  altogether,  and  leave  the  contract 
in  full  force*    Imprisonment  is  no  part  of  the  contract,  and 
simply  to  release  the  prisoner,  does  not  impair  its  obliga- 
tion*'' .^ 

TbodiKhftrgt,     In  whatever  light,  therefore,  the  question  is  viewed,  no 
iJLi^^i*  2^^  breach  of  the  condition  of  the  bond,  according  to  its  true 
diteharge,       sense  and  interpretation,  has  been  committed.    The  libera- 
dition  of  the  tion  of  the  defendant  from  confinement,  on  his  givii^  bond 
jiui  libirdtt?*  to  the  sheriflT  to  return  to  jail  in  case  his  petition  for  a  dis- 
charge should  not  be  granted,  was  sanctioned  by  the  due 
exercise  of  legislative  power,  and  was  analogous  to  extend- 
ing to  him  more  enlarged  jail  limits,  and  would  not  be  con- 
sidered an  escape.    And  both  this  and  the  final  discharge, 
so  far,  at  all  events,  as  it  related  to  the  imprisonment  of  the 
defendant,  afiected  the  remedy  in  part  only,  and  was  in  the 
due  and  ordinary  exercise  of  the  powers  vested  in  the  legis* 
lature  of  Rhode  Island^  and  was  a  lawful  discharge,  and  no 
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escape,  and  of  coane,  no  breach  of  the .  condition  o(  the 
bond  in  question. 

\t  most,  accordingly,  be  certified  to  IM  Ci^ait  Coart, 
that  the  matters  set  forth  in  the  dpfendaiA^tfieBded  pleas, 
are  sufficient  to  bar  the  plaintiflPs  action. 

Mr.  Justice  Washington  dissented.  It  has  never  been 
my  habit  to  deliver  dissenting  opinions  in  cases  where  itBap 
been  mj  misfortune  to  difier  from  those  which  have  been 
pronounced  bjr  a  majority  of  this  Court.  Nor  shoulil  I  do 
ao  upon  the  present  occasion,  did  I  not  believe,  that  the  opi- 
nion just  delivered  is  at  varia|ice  with  the  fundaAiental  prin- 
ciples upon  which  the  cases  of  Siurget  v.  Crtmmnskuldj 
ttid  Qi^  V.  SaundirM^  have  been  decided.  A  regard  for 
my  own  consistency,  and  that,  too,  upon  a  great  constita- 
tional  question,  compels  me  to  record  the  reasons  upon 
which  my  dissent  is  founded. 

The  great,  the  intelligible  principle,  upon  wMch  those 
cases  were  decided,  is,  that  a  rtirotpecHvt  S^U  fa»,  so  far  as 
it  operates  to  dischaige,  or  to  vaiy  the  terms  of  an  e3nsting  con- 
tract, impairs  its  obligation,  and  is,  for  that  reason,  a  violation 
of  die  tenth  section  of  the  first  article  of  the  constitution  of  the 
United  States ;  bat  that  a  law,  which  is  prospeetivt  in  iia 
cperatum^  has  not  this  effect,  and,  consequently,  is  not  for- 
bidden by  that  instrument.  But,  if  I  rightly  understand  the 
opinion  pronounced  in  this  case,  an4  the  facts  upon  which 
it  is  founded,  this-  principle  is  subverted,  and  the  distinctioi^ 
between  retrospective  and  prospective  laws,  in  their  appli- 
cfition  to  contracts,  is  altogether  disregarded.  The  facts 
are,  that  the  bond  upon  which  this  action  is  brou^t,  bears 
date  the  14tb  of  March,  1814,  and  the  condition  is,  that  the 
defendant,  then  a  prisoner  in  the  State's  jail  m  Providence, 
at  the  suit  of  the  (iflaintiff,  shall  continue  to  be  a  true  pri- 
soner, in  the  custody  and  safe  keeping  of  the  keeper  of  the 
said  jail,  within  the  limits  of  the  said  prison,  until  he  shall 
be  lawfully  discharged.  Upon  the  petition  of  the  defendant 
to  the  legislature  of  Rhode  Island,  to  extend  to  him  the  be- 
nefit of  a  certain  act  passed  in  the  year  1756,  an  act  was 
passed  in  February.  1 8 1 5,  which  liberated  him  from  his  con- 
finement in  the  iail  aforesaid,  on  his  giving  a  bond  to  return 
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1897      ^^  ^^  ^^'^  i^  ^  ^^  ^'^  petition  should  not  be  granted , 
^^^^/'^to/'  and,  by  a  subsequent  act  passed  in  the  following  year,  he  was 
M^ton      dischaiged  from  his  debts,  upon  a  surrender  previously  made 
Haifa,      o'.  9"  his  estate,  for  the  bene6t  of  his  c  reditors.     The  {ilea 
admits,  that  the  defendant  did  depart  from  the  limits  of  the 
jail,  and  justifies  the  alleged  etfcape  under  the  above  acts  of 
the  legislature.     The  opinion  considers  those  acts  as  con- 
'    atitutional,  and  decides  that  the  defendant  was  lawfully  dis- 
charged within  the  terms  of  his  bond. 

The  case  of  bturges  ^  Crowninshicld  arose  upon  a  con- 
tract  for  the  paymtnt  of  ihoney,  from  which  the  debtor  was 
dischaq;ed  under  a  subsequent  State  insolvent  law,  and  this 
dischaif  e  was  plead  in  bar  of  the  action  upon  the  contract 
This  Court  decided  the, plea  to  be  insufficient,  ugon  the 
ground,  that  the  law  upon  which  it  was  founded  im|Mured 
the  obligation  of  the  contract,  which  was  entered  into  pre^ 
▼ious  to  his  discharge.  The  obligation  of  the  contract  upon 
which  the  present  suit  was  brought,  is  not .  to  pay  money, 
but  to  conlhnue  a  Irut  prisoner  within  the  limitM  of  the  jail  in 
'  which  he  was  then  confined*  A  subsequent  act  of  the  le- 
gislature discharges  him  from  his  confinement,  and  authonaes 
him  to  go  at  large,  of  which  law  he  availed  himself,  and  on* 
der  which  be  justifies  the  alleged  breach  of  the  condition  of 
his  bond* 

A  contract,  we  are  informed  by  the  above  case,  is  an 
agreement  by  one  or  more  persons  to.  do,  or  not  to  do,  a  par- 
ticular thii^ ;  and  the  law  which  compels  a  performai^ce  of 
such  contract,  constitutes  its  obligation.  The  thing  to  be 
done  in  ihat  case  was,  to  pay  money ;  and  in  this,  it  is,  to 
continue  a  true  prisoner ;  and,  at  the  time  it  was  concluded, 
the  existing  law  of  Rhode  Island  required  him  to  perfonn 
this  engagement.  A  discharge  from  his  debts  in  the  former 
case,  by  a  subsequent  law  of  the  State,  impaired  that  obli- 
gation ;  but  this  obligation,  it  is  said,  is  not  impaired  by  a 
subsequent  law  which  discharges  him  from  confinement,  as 
^ell  as  from  all  his  debts.  If  the  principle  which  governs 
the  two  .cases  can  1)0  reconciled  with  each  other,  the  course 
of  reasonii^by  which  it  is  to  be  eflected  is  quite  too  subde 
for  my  mind  to  comprehend  it. 
Itwai  stated,  in  the  case  alluded  to,  that  imprisonment  of 
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tbe  debtor  fonns  no  part  of  the  contract,  and,  consequently,  ]  337. 
diat  a  law  which  discharges  his  person  irom  coiifinement 
does  not  impair  its  obligation.  This  I  admit,  and  the  prin- 
ciple was  strictly  applicable  to.a  contract  for  the paymeni  0/  HtUe. 
money.  But  can  it  possibly  apply  to  a  ekBt  where  the  re- 
stratTtt  of  the  person  is  the  sole  objet  t  of  the  contract,  and 
continuing  wUhtn  the  limtti  of  the  priion  the  thing  con* 
iracted  to  be  done  ? 

I  admit  the  right  of  a  State  to  put  an  end  to  imprison- 
ment for  debt  altogether,  and  even  to  discharge  insolvent 
debtors  from  their  debts,  by  the  enactment  of  a  bankrupt 
law  for  that  purpose.  I  am  compelled,  by  the  case  of 
Sturges  V*  CranmtruAu/d,  to  make  this  latter  admission,  and 
I  voluntarily  make  tbe  former.  But  what  1  insist  upon  is, 
that  if  the  law  in  either  case  is  made  to  operate  retroac- 
tively upon  contracts,  to  do  what  the  law  discharges  the 
party,  from  doing,  it  impairs  the  obligation  of  the  contract, 
and  is  so  far  invalid. 

I  will  now  briefly  consider  the  reasons  which  are  assigned 
for  distinguishing  this  case  from  that  of  Sturge$  v.  Ooamtn- 

$hiM. 

It  is  said,  that  the  bond  in  this  case  is  not,  in  point  of 
law,  a  contract,  since  there  is  but  one  voltmtary  party  to  it, 
and  a  contract  cannot  exist  unless  there  be  at  least  two 
parties  to  it  My  answer  is,  that  the  law  of  Rhode  Island 
which  authorized  the  giving  of  the  bond,  made  the  creditor 
the  other  party,  as  much  so  as  creditors  and  legatees  arc 
made  parties  to  a  bond,  which  the  law  requires  an  execu- 
tor to  give.  If  this  answer  be  not  considered  as  satisfac- 
tory, 1  will  add  another,  which  is,  that  the  creditor  has 
adopted  it  as  his  contract  by  putting  it  in  suit* 

Again,  it  is  said,  that  the  acts  which  discharged  this  de- 
fendant from  his  imprisonment,  and  even  from  the  debt  alto- 
gether, are  not  retrospective  in  their  operation,  and  are  not  so 
considered  in  the  State  where  they  were  passed. 

How  they  are  considered  in  that  State,  is  more  than  thi^ 
Court  can  judicially  know,  and,  consequently,  that  circum- 
stance cannot  here  form  the  basis  of  a  judicial  detenhina- 
tion. 

All  that  we  do  iudiciallv  know  is,  that  the  act  of  1 756 
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1837.  wu  atemporai7law,aiideqiiredoearlyhaIfa€eiitQijagO' 
It  was,  then,  id  the  year  iai5,  a§  if  it  had  never  eiiated. 
.Aq  act  in  this  year  to  reyi?e  it,  either  as  a  general  law,  or 

Hailo.  {6t  the  purpose  of  benefitting  a  particular  indiridaal,  is 
the  enactnoiBt  of  a  nno  fab,  i^iich  derives  all  its  feice 
from  the  iTill  of  tlia  legislature  Which  enacts  it,andiiot 
from  that  of  the  legislature  to  which  the  expired  law  owed 
its  temporary  existMce*  Is  it  possible  tiMt  aiguroent^'or 
authorities,  tto  be  required  to  prove  this  proposition? 
Would  the  argument  upon  which  the  contrary  propositioQ 
is  founded  have  been  adopted  in  the  case  of  Siurg€i  v* 
Crammnshieldf  if  the  dischaige  had  been  under  an  act  pass- 
ed subsequent  to  the  contract,  which  revived  an  old  ex- 
pired insolvent  or  bankrupt  law  T  And  am  1  to  undentand, 
that  contractsybr  /Ae  /Miymeiil  of  money,  as  well  as  for  the 
restraint  of  the  person  of  the  debtor,  may  now  be  dischlbrged 
in  the  State  of  Rhode  Island  at  any  time,  by  an  act  to  re- 
vive the  act  of  1756  in  &vour  of  debtors  for  whose  benefit 
itmay  berevived?  ff  this  be  the  efiect  of  the  present  de- 
cision, (and  I  confess!  cannot  perceive  how  it  can  be  other- 
wise,) the  decision  in  the  case  of  Shirges  v.  Crownifuhield 
will  avail  nothing  in  that  State,  ot  in  any  other  of  the  States 
in  whose  code  an  old  dec^^ed  insolvent  law  can  be  found, 
which,  in  the  days  of  its  existence,  authorised  a  legisktiye 
dischaige  of  a  debtor  from  his  debts,  or  from  his  prison 
Jiounds  bond. 

Lastly,  it  is  said,  that  this  law  does  no  more  than  enlarge 
the  limits  of  the  prison  rules,  within  which  the  defendant 
bound  himself  to  continue.  And  can  it  be  contended,  that 
a  law  which  has  this  eflfect  does  not  vary  (and  if  it  does 
so,  it  impairs,)  the  terms  of  the  contract  entered  into  by  the 
defendant  ?  For  what  object  was  he  restricted  to  certain 
limits,  if  not  to  coerce  him  to  pay  the  debt  for  which  the 
plaintiff  bad  a  judgment  and  execution  against  him  ?  And 
is  i^ot  this  object  defeated,  and  the  whole  value  of  his  prison 
bounds  contract  destroyed,  by  enlarging  the  limits  tp  those 
of  the  State,  of  the  United  Stotes,  or  of  the  four  quarters  of 
the  globe  ?  1  shall  add  nothing  furdier-  1  have  prepared  no 
written  opinion ;  my  object  in  declaring  my  dissent  from 
that  which  has  been  delivered,  being  not  so  much  to  prove 
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ttttt  opiiii<>&  to  be  wrong,  ai  to  Tindicate  my  own  conns*     1337. 
tency*  v^^v^w 

Cotumbiah 
Ins.  Go. 

Certificate,  that  the  matters  set  forth  in  the  defendant's        t. 
pleas  are  aofficient  to  bar  ttie  plaintifPs  actiom  Cattett. 


,    [IirsuaAHOX.] 

The  CoLUMBUv  Ivsuravcb  Compakt,  PhintifllB  in  Error, 
againit  Catlbtt,  Defendant  in  Error. 

Apollcjr  for  10,000  doUart,  apon  a  voyage  «*  at  and  (rom  Alexandria 
to  St.  Tbomai,  and  two  other  ports  in  the  West  Indies,  and  back 
to  ber  port  of  discharge,  in  the  United  States,  upon  all  lawful  goods 
and  merchandise,  laden  or  to  be  laden  on  board  the  ship,  &c.  be* 
ginning  the  adventure  apon  the  said  goods  and  merchiindise  from 
tlv>  lading  at  Alexandria,  arvi  continuing  the  same  unitl  the  said 
gobds  and  merchandise  shall  be  safely  landed  at  St.  Thomas,  &c. 
and  the  United  States  aforesaid :"  is  an  iiisurance  upon  every  sue- 
cessive  cargo  taken  on  board  in  the  course  of  the  voyage  out  and 
home,  so  as  to  cov«r  the  risk  of  a  return  cargo,  the  proceeds  of  the 
sales  of  the  outward  carga 

Such  a  policy  co? ers  an  insurance  of  10,000  dollars  during  the  whole 
voyage  out  and  home,  so  long  as  the  assured  has  that  amount  of 
property  on  board,  without  regard  to  the  fact  of  a  portion  of  the 
original  cargo  having  been  safely  landed  at  an  intermediate  port 
before  the  loss. 

Where  the  oargo,  in  the  course  of  the  outward  voyage,  and  before  its 
termination,  was  permanently  separated  from  the  ship  by  the  total 
wrech  of  the  latter,  and  the  cargo  being  perishable  in  its  nature, 
thoMgh  not  injured  to  one  half  its  value,  it  became  necessary  to  sell 
it,  the  furdier  prosecution  of  the  voyage  with  the  same  ship  or  car- 
go became  impracticable :  held,  that  this  was  a  technical  total  loss, 
on  account  of  the  breaking  up  of  the  voyage. 

Whether  a  delay  at  a  partioulkr  port  constitutes  a  deviation,  depends 
upon  the  usage  of  trade  with  reference  to  the  object  of  selling  the 
cargo.  Where  different  ports  are  to  be  visited  for  this  purpose,  the 
owner  has  a  right  to  limit  the  price  at  which  the  master  may  sell,  to 
a  reasonable  extent ;  and  a  delay  at  a  particular  port,  i(  bona  fid* 
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1 827.  ^^^  ^^'  ^^^  purpose,  does  not  constitiita  a  diiviatioii«  thongb  oc* 

■^^^—  -^^  casioned  by  this  restriction. 

Coiumbian  Freighf  is  not  a  charge  upon  the  salvage  of  cargo  in  the  hanifs  of  the 

ln».  Co  undeniritersi  whether  the  assured  is  owner  of  the  ship  or  not. 

Catlett. 

Thi«  cause  was  argued  by  Mr.  Wthsttr  and  Mr.  Taylor 
Moore   5rf.     ^^^  ^^^^  plamtiffs  in  error,  and  b)  the  Attorn^  General  and 
Mr.  Swann  for  the  defendant  in  error. 


March  dth.        Mr.  Justice  Story  delivered  the  opinion  of  the  Courf 

This  is  a  writ  of  error  to  the  Circuit  Court  of  the  District 

0 

of  Columbia,  sitting  at  Alexandria* 

The  original  action  was  upon  a  policy  of  insurance,  dated 
the  « 6th  of  February,  1 823,  whereby  the  Columbian  Insj- 
ranc^  Company  insured  the  plaintiff  ten  thousand  doilafSi 
lost  or  not  lost,  at  and  from  Alexandria  to  St.  I^homas,  and 
two  other  ports  in  the  West  Indies,  and  back  to  her  port  of 
discharge  in  the  United  States,  upon  all  kinds  of  lawful 
goods  and  merchandise,  laden  or  to  be  laden  on  board  the 
ship  called  the  Commerce,  &c.;  beginning  the  adtenture 
upon  the  said  goods  and  merchandise  from  the  loading  at 
Alexandria,  and  continuing  the  same  until  the  said  goods  and 
merchandise  shall  be  safely  landed  at  St.  Thomas,  &c.  and 
the  United  States.  The  goods  and  merchandise  to  be  ya- 
lued,  as  interest  may  appear.  The  policy  contained  the 
usual  risks ;  and  the  premium  agreed  on  was  three  and  three 
quarters  percent*,  to  return  half  per  cent*  for  each  port  not 
useid  or  attempted,and  no  loss  happens*  There  are  other  pro- 
Tisions  in  the  policy,  which  will  be  hereafter  commented  on. 
The  breach  alleged  in  the  declaration  is  a  total  loss  by  pe- 
rils of  the  seas,  with  the  usual  a?ermentB  of  notice  and  non- 
payment* 

The  trial  was  bad  upon  the  general  issue,  and  a  verdict 
found  by  consent  for  the  plaintiff,  for  10,000  dollars,  sub- 
ject to  the  opinion  of  the  Court  upon  the  demurrer  to  eTi- 
denc'e  filed  in  the  case.  It  was  farther  agreed,  that  if  it 
should  be  ttie  opinion  of  the  Court,  that  the  plaintiff  was  not 
entitled  to  recover  the  full  amount  of  the  insurance,  but  is 
entitled  to  an  average  loss,  then  a  reference  to  ascertain 
that  average,  or  to  modify  the  amount  of  the  verdict  in  any 
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ocder  respecf  bs  to  the  surn^  should  be  made  to  an  auditor,      1 827. 
and  judgment  should  be  given  for  the  sum  finally  reported  v^^^v^w 
and  confirmed  bj  the  Court,  siibject,  however,  to  the  excep-  ^li^J^Qp'** 
tions  of  either  party  to  any  opinion  of  the  Court  on  that  sub-         t. 
ject.    The  reference  was  accordingly  made,  and,  upon  the     CJatlotc 
coming  in  of  theauditor^s  report,  the  Court  pronounced  its 
opinion,  and  gave  judgment  for  the  plaintiff  for  ^7,656  57 
cents,  with  interest,  from  the  14th  of  October,  1832. 

From  the  demurrer  to  evidence,  it  appeared,  that  the  ship 
sailed  from  Alexandria  on  her  voyage  about  the  14th  of  Feb* 
ruary,  1 822,  having  on  board  a  cargo  of  2,297^  barrels  of 
flour  of  the  invoice  price  of  ^  16,887  32  cents,  both  ship  and 
caigo  being  owned  by  the  plaintiff.  On  the  21st  of  March 
she  arrived  in  safety  with  her  cargo  at  St.  Thomas,  having 
met  with  no  accident ;  and  she  continued  at  that  port  until 
the  30th  of  May  following,  for  the  purpose  of  selling  her  car- 
go^ and  for  no  other  cause.  During  this  period  the  master, 
who  was  also  consignee,  sold  by  retail  509^  barrels ;  being 
limited,  by  his  instructions,  to  eight  dollars  per  barrel,  and 
not  being  able  to  procure  that  price  for  the  residue  of  the 
cargo,  he  sailed  on  the  3 let  of  May  for  Cape  Haytien  with 
it,  and  had  also  on  board  some  doubloons,  amounting  to  ^480, 
part  of  the  proceeds  of  the  former  sales.  He  might  have 
sold  bis  whole  cargo  at  from  ^7,50,  to|{7,75  at  St.  Thomas; 
The  509^  barrels  of  flour  sold  at  St.  Thomas,  according  to 
the  invoice  price,  amounted  to  ^3,512  99,  leaving  the  value 
of  the  cargo  on  board,  exclusive  of  the  doubloons,  at  the  time 
of  sailing  from  that  port,  according  to  the  invoice,  at  j^l  2,328 
25  cents. 

On  the  6th  of  June  the  ship,  with  her  cargo,  arrived  qff 
Cape  Haytien,  and  the  captain  having  gone  on  shore,  the 
ship  stretching  too  far  in,  took  the  ground  and  was  wrecked. 
In  consequence  of  this  disaster,  156  barrels  of  floiirwere  to- 
tally lost,  1,633  were  got  on  shore,  part  without  injury,  but 
the  greater  part  damaged,  and  the  whole  was  sold.  The  gross 
amount  of  the  sales  at  Cape  Haytien  was  ^9,391  34  cents, 
the  expenses  of  salvage^  including  commissions  on  sales, 
^4124,72  cents  ^  the  proportion  of  the  captain^s  expenses  at* 
taching  on  the  caigo,  j(285  78  cents.  Of  the  proceeds  of  the 
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i  8S7.      *^^  ^^  ^^P®  HaytieD,  the  sum  of  $4fi5S  89  was  inTeited  in 
s^^/^^  coflee,  which  was  shipped  to  Baltimore,  where  it  produced 

^liTcir  ^"'^  *^'^^^  *^  ^^"*»-    '^^  plaintiff  makes  a  daim  for 
T.        freight  of  the  outward  cargo  of  ^3,104  35  cents,  as  a  proper 
CAtlett.     dedactioD  from  the  proceeds. 

As  soon  as  the  plaintiff  heard  of  the  loss,  he  sent  the  fd- 
lowing  letter  to  the  Insurance  Company,  under  date  of  flie 
5th  July,  1 823 :  <<  Gentlemen,  having  received  a  letter  from 
captain  M'Kuight,  (the  master,)  informing  me  that  the  ship 
Commerce  was  lost,  I  abandon  the  proportion  of  the  ca^o 
that  your  office  was  interested  iu.  Respectfully,  &c*''  The 
captain^s  protest,  and  the  survey  of  the  ship,  were  also  eihi- 
bited  to  the  Company  on  the  14th  of  August.  The  aban- 
donmeut  was  never  finally  accepted  by  the  directors,  but 
sundry  negotiations  took  place  between  them  and  the  plain* 
tiff,  wbich,  however,  led  to  no  effectual  arrangem^t* 
Cooitruction  The  first  question  arising  in  this  case,  is  upon  the  true 
at  to  tbi^oy.  Construction  of  the  policy  itself  as  to  the  voyage  insured.  Is 
mg9  infurtd.  j^^^  insurance  upon  the  original  cargo  only  from  the  time  of 
Hts  loading  until  its  final  discharge,  or  is  it  an  insurance  upon 
every  successive  cargo,  which  is  taken  on  boar^  in  the  course 
of  the  voyage  out  and  home,  so  as  to  cover  the  risk  of  a  re* 
turn  cargo,  the  proceeds  of  the  sales  of  the  outward  cargo  f 
The  argument  in  bedalf  of  the  defendant  is,  that  tfie  risk 
applies  upon  the  terms  of  the  policy  only  to  the  original  car- 
go, laden  at  Alexandria.  The  terms  of  the  policy  are,  on  a 
voyage,  ^^at  and  from  Alexandria  to  St.  Thomas  and 
two  other  ports  in  the  West  Indies,  and  back  to  her  port  of 
dischaige  in  the  United  States,  upon  all  lawful  goods  and 
merchandise  laden  or  to  be  laden  on  board  the  ship,  &c. ;  be- 
ginning the  adventure  upon  the  said  goods  and  merchandise, 
from  the  lading  at  Alexandria,  and  continuing  the  same  un- 
til the  said  goods  and  merchandise  shall  be  safely  landed  at 
St.  Thomas,  &c.  and  the  United  States  aforesaid.''  It  is 
supposed  that  those  words  tie  up  the  adventure  to  the  origi- 
nal cargo  shipped  at  Alexandria,  because  the  risk  is  to  at- 
tach on  the  same  at  that  port,  and  to  continue  on  the  same 
until  safely  landed  at  St.  Thomas,  &c.,  and  the  United  States* 
Perhaps  a  very  striet  grammatical  construction  might  lead 
to  such  a  conclusion.    But  policies  have  never  been  con* 
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itrued  in  such  a  strict  and  rigid  manner.    The  instrument      1837; 
itself  is  somewhat  loose  in  its  form,  and  has  always  received  v^^v^^ 
a  liberal  construction  with  reference  to  the  nature  of  the  ^jJ^JJ^ 
Toyage  and  the  manifest  intent  of  the  parties.^    What  is  the        y. 
nature  of  the  present  vo/age  7   It  is  upon  the  face  of  the  po-     Cadett 
licy  plaiplj  an  insurance  upon  all  lawful  goods,  not  only  for 
the  outward  voyage  to  the  West  Indies,  but  for  the  home- 
ward voyage  to  the  United  States*    The  underwriters  must 
be  presumed,  equally  with  the  assured,  to  know  the  nature 
agd  course  of  such  a  voyage.    It  is  for  the  purpose  of  trade, 
and  the  exchange  of  the  outward  cargo,  by  sale  or  barter,  for 
a  retam  caigo  of  West  India  produ<^tions.    If  we  could  diut 
our  eyes  to  the  knowledge  of  this  fact,  belonging,  as  itMoes, 
intimately  to  the  history  and  commercial  policy  of  the  na- 
tion itself^  as  disclosed  in  its  laws,  the  wHble  evidence  ih  the 
case  furnishes  abundant  prooft  of  its  notoriety.    The  true  poUcy  to  bt 
meaning  of  the  policy  is  to  be  sought  in  an  exposition  of  the  ^^^*^   \l 
words,  with  reference  to  this  known  course  and  usage  of  the  the  uMgt  of 
West  India  trade.    The  parties  must  be  supposed  to  con-  ^^** 
tract  with  a  tacit  adoption  of  it  as  the  basis  of  their  engage- 
ments.   The  object  of  tlie  clause  under  consideration  may 
be  thus  rationally  expounded,  as  intended  only  to  pmnt  out' 
(he  time  of  the  commence  m^>  and  termination  of  the  risk 
on  the  goods,  successively,  and  at  different  periods  of  the  voy- 
age, constituting  the  cargo.     It  would  be  pushii^  the  argu- 
ment to  a  most  unreasonable  extent,  to  suppose  that  the 
parties  deliberately  contracted  for  risks  on  a  homeward  voy- 
age, on  goods  which,  according  to  the  known  course  of  the 
trade,  and  the  very  nature  of  the  comtoioditiesy  were  not, 
and  could  not  be,  intended  to  be  brought  back  to  the  United 
States.  We  are  of  opinion,  that  the  policy  was  for  the  whole 
voyage  round,  and  covered  any  return  cargo  taken  on  board 
at  any  of  the  designated  ports  in  the  West  Indies.    This  is 
not  IUeo  ihe  cases  cited  at  the  bar,  wheif  a  policy  on  goods 
at  and  from  a  particular  port,  banning  the  adventure  from 
the  loading  thereof,  has  been  held  not  to  cover  goods  taken 
tm  board  at  an  antecedent  port.    Those  are  all  cases  of  in- 
surabce.  upon  a  single  pasahige,  unaffected  by  any  known 
course  or  usageof  trade  to  explain  the  intentions  of  the  par- 
ties. 
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1 827.  '^^^  °^^^  question  is,  whether  the  dela j  at  St.  Thomas 

v«^%r^  for  seventy  days  was  not  so  unreasonable  as  to  constitute  a 

^rnsTc!^  deviation.    Without  question,  any  unreasonable  delay  in  the 

T.         ordinary  progress  of  the  voyage  avoids  the  policy  on  this 

Catlett.     account.     But  what  delay  will  constitute  such  a  deviation, 

Whethfir  the  depends  upon  the  nature  of  the  voyage,  and  the  usage  of 

Thomarco^n-*®  *"^^^*  '^  uiay  be  a  very  justifiable  delay,  to  wait  in 
ttituted  a  de-  port,  and  sell  by  retail,  if  that  be  the  course  of  businesSi 
when  such  delay  would  be  inexcusable  in  a  voyage  requiring 
or  authorizing  no  such  delay.  The  parties,  in  entering  into 
the  contract  of  insurance,  are  always  supposed  to  be  go- 
verned in  the  premium  by  the  ordinary  length  of  the  voyage, 
and  the  course  of  the  trade.  That  delay,  therefore,  which  is 
necessary  to  accomplish  the  objects  of  the  voyage  according 
to  the  course  of  the  trade,  if  honafidt  made,  cannot  be  ad- 
mitted to  avoid  the  insurance.  In  the  present  case,  it  is 
proved,  that  the  stay  at  St.  Thomas  was  solelv  for  the 
purpose  of  selling  the  cai^go,  and  for  no  other  cause.  But, 
it  is  said,  that  a  sale  might  have  taken  place  at  St.  Thomas 
of  the  whole  caiigo,  if  the  orders  of  the  owner  had  not  con- 
tained a  direction  to  the  master  limiting  the  sale  at  St.  Tho- 
mas to  the  price  of  eight  dollars,  and  that  this  limitation 
was  the  sole  cause  of  the  delay,  and  was  unreasonable ;  that 
the  master  ought,  under  the  circumstances,  to  have  sold  at 
a  lower  price,  or  have  immediately  elected  to  go  to  another 
port.  We  are  of  a  different  opinion.  In  almost  every 
voyage  undertaken  of  this  nature,  where  different  ports  are 
to  be  visited  for  the  purposes  of  trade,  and  to  seek  mar- 
kets, it  u  almost  universal  for  the  owner  to  prescribe  limits 
of  price  to  the  sales.  Such  limitations  have  never  hitherto 
bc5en  supposed  to  vaiy  the  insurance,  or  the  rights  of  the 
party  under  it.  It  cannot  be,  that  the  master,  if  entitled  to 
go  to  a  single  port  only,  is  bound  to  sell  at  whatever  sacri- 
fice, as  soon  as  he  arrives  at  that  port,  and  within  the  pe- 
riod at  which  he  may  unload,  and  sell,  and  reload  a  return 
cargo.  He  must,  from  the  very  nature  of  the  case,  have  a 
discretion  on  this  subject.  If  he  arrives  at  a  bad  market,  he 
must  have  a  right  to  wait  a  reasonable  time  for  a  rise  of  the 
market,  to  make  suitable  inquiries,  and  to  try  the  effect  of 
partial  and  limited  sales.     He  i?  not  bound  to  sell  the  whole 
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cai^o  at  once,  whatever  be  the  sacrifice,  and  thus  frustrate      1827. 
the  projected  adventure*     In  short,  he  must  exercise  in  v^^^v*^^ 
this,  as  ip  all  other  cases,  a  sound  discretion  for  the  interest  Colun^an 
of  all  concerned ;  and  if  it  be  fairly  and  reasonably  exer«         y. 
cised,  it  ought  not  to  be  deemed  injurious  to  ri^ts  secured     Catlett. 
by  the  policy.  It  is  as  much  the  true  interest  of  the  owner  to 
sell  in  a  reasonable  time,  and  with  all  proper  despatch,  as  it 
is  for  the  underwriters*     To  be  sure,  if  the  owner  should 
limit  the  price  to  an  extravagant  sum,  olr  the  master  should 
delay  after  all  reasonable  expectations  of  a  change  of  mar- 
ket were  extinguished,  such  circumstances  might  properly 
be  left  to  a  jury  to  infer  a  delay  amounting  to  a  deviation* 
And  here,  again,  as  on  the  former  point,  it  may  be  remarked, 
that  every  underwriter  is  presumed  to  know  the  <Mrdinary 
course  of  the  trade,  and  to  regulate  his  proceedings  accdrd- 
ingly. 

But,  it  is  said,  that  there  is  no  sufficient  evidence  of  the 
usage  of  trade  in  the  present  case.  It  is  to  be  remembered  . 
that  this  is  a  case  which  comes  before  this  Court  upon  a  de- 
murrer to  evidence.  The  plaintiff  was  not  bound  to  have 
joined  in  the  demurrer  without  the  defendant's  having  dis- 
tinctly admitted,  upon  the  record,  every  fact  which  the  evi- 
dence introduced  on  his  behalf  conduced  to  prove ;  and  that 
when  the  joinder  was  made,  without  insisting  on  this  preli- 
minary, the  Court  is  at  liberty  to  draw  the  same  inferences 
in  favour  of  the  plaintiJ,  which  the  jury  might  have  drawn 
from  the  facts  stated.  The  evidence  is  taken  most  strongly 
against  the  party  demurring  to  the  evidence.  This  is  the 
settled  doctrine  in  this  Court,  as  recognised  in  pawling  v. 
The  United  States  J  (4  CrancVs  Rep.  219.)  and  Fowley.  The 
Cknnmon  Council  of  Alexandiia^  (11  Wheat,  Rep.  320.) 
The  testimony  in  the  present  case,  does  not,  in  direct 
terms,  (as  has  been  justly  stated  at  the  ,bar,)  establish  the 
general  usage  of  the  West  India  trader  The  witnesses  do 
not,  generally,  speak  to  a  usage,  eo  nomtne.  But  it  cannot 
be  denied,  that  its  scope  and  object  are  to  establish  the 
usage  by  an  en4]meration  of  facts,  and  voyages,  by  persons 
experienced  in  the  trade,  and  referring  to  their  own  know- 
ledge and  general  information.  It  thus  conduces,  indirect- 
ly, to  prove  the  usage  ;  and  as  it  is  altogether  one  way,  it  is 
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1837.  certainly  such  that  a  jaiy  mig^t  infer  a  usage  from  it  And 
\«^-v^W  if  80,  this  Court  niay  infer  it.  We  consider  it,  then,  as  a 
^^^1"^^*^  fiur  deduction  from  this  testimony,  that  considerable  delaja 
T.  in  port  in  the  West  India  trade  are  not  uncommon,  for  the 
CaUetc  purpose  of  taking  the  advantages  of  the  market,  and  that 
sales  hj  retail  are  within  the  usage.  There  are  no  facts 
from  which  this  Court  caninft^r*  that  the  dela>  ui  the  pre- 
sent  case  was  unreasonable  or  unusual ;  and,  consequently, 
we  cannot  admit,  that  the  delay  amounted  to  a  deviation* 
The  case  of  Oliver  v.  The  Maryhaid  Insurance  Onnpanj/j 
(7  CrancVa  Rep.  487.)  is  in  no  respect  inconsistent  with 
this  doctrine.  One  question  in  that  case  was,  whether  the 
delay  at  Barcelona,  for  the  purpose  of  taking  in  a  return 
caigo,  was  a  deviation.'  The  Court  below  instructed  the 
jury,  that  it  was  not,  if  the  vessel  did  not  remain  longer  in 
that  port  than  the  usage  and  custom  of  trade  at  that  place 
i^ndered  necessary  to  complete  her  cai^^o.  This  Court  was 
of  pinion,  that  the  instruction  was,  in  substance,  correct. 
The  only  difficulty  which  arose  was  from  the  terms  ol  the 
instruction,  which  seemed  to  limit  the  right,  not  to  the  time 
necessary  to  take  in  the  cargo,  but  to  a  particular  period^  re- 
gulated by  the  usage  of  trade.  The  Chief  Justice  there 
said,  ''  There  is  some  doubt  spread  over  the  opinion  in  this 
case^  m  consequence  of  the  terms  in  which  it  is  expressed. 
The  vessel  might  certainly  remain  as  long  as  was  necessaiy 
to  complete  her  cargo,  but  it  is  scarcely  to  be  supposed  this 
was  regulated  by  usage  and  custom.  I'he  usages  and  cus- 
toms of  a  port,  or  of  a  trade,  are  peculiar  to  a  port  or  trade; 
But  the  necessity  of  waiting,  where  a  cargo  is  to  be  taken 
on  board,  until  it  can  be  obtained,  is  common  to  all  ports, 
and  all  trades.  The  length  of  time  frequently  employed 
in  selling  one  cargo  and  procuring  another,  may  assist  in 
proving,  that  a  particular  vessel  has,  or  has  not,  practised 
unnecessary  delays  in  port,  but  can  establish  no  usage  bjf 
which  the  time  of  remaining  in  port  is  fixed*  The  substan- 
tial part  of  the  opinion,  however,  appears  to  have  been,  and 
seems  so  to  have  been  understood,  that  the  plaintiff  could 
not  recover,  unless  the  jury  should  be  of  opinion,  that  the 
vessel  did  not  remain  longer  at  Barcelona  than  was  neces- 
sary to  complete  her  cargo,  of  which  necessity  the  time 
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usually  employed  for  that  purpoae  might  be  eridence*^'      1 937, 
This  case,  therefore,  1  ttcognises  the  right  to  wait  in  port  for  Kg^^v^^ 
tiie  purpoae  of  selling  one  cargo  and  procuring  another;    j^"^'* 
and  the  reasoning  is  employed  solely  to  avoTd  «  criticisin         y. 
founded  upon  some  ambiguity  of  phrase  peeoliar  to  that    Catlect. 
case.    On  the  other  hand,  the  cases  cited  at  the  bar  abun- 
dantly prove,  that  .the  usage  and  course  of  trade  are  Teiy 
material  to  determine  whether  the  delay  be  unreasonable  or 
not* 

The  next  question  is,  whether  there  has  been  a  total  loss.  WUUwrtiwre 
An^  this  divides  itself  into  two  distinct  considerations ;  first,  \^^ 
whether  the  facts  of  the  case  created  a  right  of  abandon- 
ment  as  for  a  technical  total  loss;  and,  secondly,  if  so,  whe- 
ther there  has  been  a  legal  abandonment  by  the  assured. 

Upon  the  first  point  there  is  not  much  room  for  difficiilty. 
.The  insurance  was  not  for  a  single  passage,  but  for  the  round 
voyage  out  and  home.  l*he  caigo,  in  the  course  of  thai 
outward  voyage,  and  before  it  was  terminated,  (for  the  mas- 
ter had  still  an  election  to  go  to  another  port  after  his  arrival 
at  Cape  Haytien,)  was  permanently  separated>from  the  ship 
by  the  total  wreck  of  the  latter.  It  was  a  perishable  caigcr, 
and  much  injured  by  the  accident,  though  it  does  not  appear 
to  be  to  the  amount  of  one  half  its  value  ;  and  it  was  liable 
to  still  farther  deterioration.  T)iere  wals  a  necessity,  then, 
for  an  immediate  sale  at  Cape  Haytien,  and  the  farther  pro- 
secutibn  of  the  voyage  with  that  ship,  or  that  caigo,  became 
impracticable.  It  was  completely  frustrated.  Under  such 
circumstances,  we  are  of  opinion,  that,  according  to  the  es- 
tablished doctrine  of  the  commercial  law,  it  was  a  clear 
case  of  a  technical  total  loss,  on  account  of  the  breaking  up 
of  the  voyage.  It  is  a  much  stronger  case  than  that  of 
Dorrv.  Tht  NtwEngland  Insurance  Companyf{4  Mass. 
Rep.  232.)  or  Hudson  v.  Harrifon,  (3  Brod.  ^  Bing.  364.) 
where  the  Court  held  the  losses  total. 

Was  there,  then,  a  due  and  legal*  abandonment  ?    The  Question  at  to 
letter  of  abandonment  is  admitted  to  have  been  sent  in  due  ^nt.*'^"^*^'*' 

a  Salvador  v.  Hopkins,  8  Burr.  1707.  Villance  t.  De.Mar, 
1  Campb*  Rep.  509.  Ongier  t.  Jennings,  1  Campb»  Rep.  605.  n. 
PhiUipti'  Insttr.lZit,  189. 
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1 837,      ^^^ouy  and,  in  its  terms,  it  amounts  to  a  cession  of  ttie  prO" 
V^p-v"*^  pirtj.     Uinder  ordinary  circumstances,  it  would  furnish-no* 
Columbian  thi^g  upon  which  to  suspend  a  doubt.     The  difficulty  arises 
r.         from  two  clauses  in  the  particular  form  of  policy  used  by 
Cadett.     this  company.     One  is  in  the  following  terms :  ^^  In  case  of 
loss,  the  same  shall  be  paid  in  sixty  days  after  proof  and  ad- 
justment thereof,  without  apy  deduction,  except  the  amount 
of  the  premium,  if  then  unpaid.''     The  other,  is,  ^^  it  is 
hereby  agreed,  that  the  insured  shall  not  abandon  to  the  in- 
surers until  sixty  days  have  elapsed  after  having  given  notice 
to  them  of  his  intention  so  to  do,  and  of  the  loss  or  event 
wfiich  may  entitle  the  insured  thereto/'    The  suit  w^s  not 
brought  until  after  more  than  one  hundred  and  twenty  days 
had  elapsed  front  the  abandonqnept  made  by  the  letter  of  the 
.  5th  of  July.    No  question,  therefore,  arises  on  this  head. 
But  the  argument  is,  that  the  notice  of  abandonment  must, 
by  the  terms  of  the  policy,  precede  the  actual  abandonment 
sixty  days ;  and  that,  in  the  present  case,  either  no  notice 
at  all  of  such  intention  has  been  given,  or  there  has  been  no 
actual  abandonment  at  the  end  of  that  period.     The  letter 
of  the  5th  of  July  must  either  operate  as  a  notice  of  aban- 
donme;it,  or  as  actual  abandonment;  if  the  former,  then  there 
has  been  no  act  of  abandonment  following  up  the  notice; 
if  the  latter,  then  it  was  made  too  soon,  and  contrary  to  the 
terms  of  the  stipulation.    Such  is  the  stress  of  the  aiigu- 
ment. 

In  construing  these  clauses,  it  is  material  to  consider  the 
intention  of  the  parties,  as  expounded  by  the  general  prin- 
ciples of  law  applicable  to  the  contract.  By  these  princi- 
ples, the  assured,  upon  aii  abandonment  in  due  season,  for 
a  technical  total  loss,  acquires  an  immediate  right  of  reco- 
very against  the  underwriters.  He  is  not  bound  to  wait 
until  they  have  signified  their  acceptance  or  refusal  of  the 
abandonment,  if  it  tie  valid,  nor,  if  accepted,  is  he  bound  to 
wait  for  payment,  but  he  may  immediately  commence  an 
action  against  them.  The  object  of  the  first  clause  is,  in 
the  case  of  an  undisputed  loss,  to  obtain  a  delay  of  payment 
for  sixty  days  after  the  adjustment.  But,  from  its  very 
terms,  it  can  only  apply  to  the  case  where  there  has  been 
proof  of  loss,  and  also  an  adjustment.    If  proof  of  the  loss 
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has  been  offered,  and  no  adjastment  mafe,  as  in  case  of  a  1827» 
disputed  loss,  the  clause  has  been  supposed,  in  the  cases  v^^ntw 
cited  at  the  bar,  not  to  apply/  The  underwriter  is,  then,  ^^^q^"^ 
understood  to  waive  the  privil^e.  The  true  object  of  the  r. 
second  clause  is,  to  postpone  the  absolute  right  of  abandon*  Catlett. 
ment  until  sixty  days  after  notice  of  the  loss,  so  as  to  enable 
the  underwriters  to  have  time  for  deliberation  upon  the  ac- 
ceptance or  rejection  of  it,  -when  made,  and  to  avail  them* 
selves  of  all  intermediate  events  for  their  benefit.  It  is 
wholly  unnecessary  to  consider  whether  the  assured,  after  a 
notice  of  abandonment,  can  retract,  if  the  underwriters 
choose  to  insi^  upon  accepting  it ;  or  whether,  if,  instead 
of  a  mere  notice,  he  tenders  an  unequivocal  abandonment, 
which  is  accepted  by  the  undefsrriters  within  the  sixty  days, 
he  has,  nevertheless,  a-  right  lo  withdraw  it,  if,  within^  ttie 
same  period,  events  turn  up  in  his  favour.  The  present 
case  does  not  present  any  facts  lading  to  such  a  question* 
The  clause  is  manifestly  introduced  into  the  policy  for  the 
advantage  of  the  underwriter!,  and  not  of  the  assured. 
But  there  is  no  necessity  for  giving  any  very  strict  interpre- 
tation to  it  to  accomplish  the  fair  objects  of  its  provisions* 
If  Mr*  Catlett  had  written  a  letter  to  the  company,  stating 
to  them,  that  he  thereby  gave  notice  to  them  oT  the  lossvand 
his  intention  to  abandon,  and  had  then  added  therein,  that  at  ^ 
the  termination  of  the,  sixty  days  they  were  to  deem  that 
letter  ap  absolute  abandonment,  there  could  scarcely  be  a 
doubt  that  such  a  letter  would  have  been  sufficient  to  satisfy 
the  requirements  of  the  clause.  It  would  give  to  the  under- 
writers the  full  benefit  of  it.  If  he  had  written,  at  the  same 
time,  two  letters,  one  containing  a  notice  of  his  intention  to 
abandon,  and  the  other  that  he  made  an  abandonment,  to 
ta^e  effect  at  the  end  of  the  sixty  days  after  the  notice,  the 
same  legal  result  would  seem  to  be  justified*  The  clause 
does  not  insist  upon  an  abandonment  being  made  in  pre" 
stnti^  by  an  instrument  dated  at  the  etpiration  of  the  sixty 
days ;  but  only  that  it  diall  not,  in  point  of  law,  be  obliga-. 

a  Vos  V.  Bobinton,  9  Johni.  IUp%  lOf.    Alleyne  v.  Maryland  lu- 
surance  Compaoy*  jB  Uixn.  k  Johns,  Bep»  408. 
Voir.  XII.  50 
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1827*      ^^^  ^  an  abandoDment  until  that  period.    Tins  seems  to 
\^f^\/^^^/  tis  a  fair  and  rational  exposition  of  the  intention  of  the 
Columbian  clause.    In  what  respect  does  the  letter  of  the  5th  of  July 
y.         difler  from  the  1^1  results  above  stated  ?    It  is  written  with 
Catlett.      reference  to  the  known  language  and  stipulations  of  the  po- 
licy, and  it  must  now  be  interpreted  as  it  must  have  been 
understood,  and,  indeed,  looking  to  the  subsequent  proceed* 
ings  of  the  company,  we  maj  say,  as  it  was  understood  by 
both  parties.     Neither  of  them  seems  to  have  acted  upon 
tiie  supposition,  that  any  other,  or  more  formal  act  of  aban- 
donment,' was  necessary.    The  letter  gives  notice  of  an  in* 
tention  to  abandon,  because,  in  its  terms,  it  includes  an  ac« 
tual  abandonment.    It  has  a  tacit  reference  to  the  clause  in 
the  policy,  and  must  be  deemed  as  •  a   notirft  to  abandon, 
and^  at  the  same  time,  a  declaration  that  it  shall  operate  ap 
an  abandonment  in  the  case,  as  soon  as  by  law  it  may.     In 
our  judgment,  it  was  a  continuing  act  oJf  abandonment,  and 
became  absolute  at  the  end  of  the  sixty  days.     It  was  an 
abandonment  in  presently  to  take  effect  in/uiufo.    Neither 
the  form  of  the  notice,  nor  the  abandonment,  is  prescribed 
in  the#clausc.    They  may  be  in  one  or  two  *nstruments  ^ 
they  may  be  in  direct  terms,  or  by  fair  and  natural  infe- 
rence.   It  matters  not  how  they  are  given  or  executed ;  it 
is  sufficient,  in  point  of  fact,  that  they  have  been  given  or 
executed*     Our  opinion  accordingly  is,  that  upon  the  true 
interpretation  of  this  last  clause  in  the  policy,  the  letter  of 
the  5th  of  July  was  a  sufficient  notice  of  an  intention  to 
abandon,  and  that,  at  the  expiration  of  the  sixty  days,  it 
operated  as  an  actual  abandonment. 
Apportion-     The  abandonment,  then,  having  been  duly  made,  the  next 
{^,,  question  that  arises  is,  how  the  loss  is  to  be  apportioned. 

The  argument  on  behalf  of  the  Company  is,  that  as  part  of 
the  cargo  was  landed  at  St.  I'homas,  the  amount  risked  by 
them  is  to  be  diminished  by  their  proportion  of  the  cargo  so 
landed.  In  short,  that  the  loss  is  now  to  he  made  up  by 
them  with  reference  to  the  value  of  the  whole  cargo  on  board, 
when  the  risk  first  attached,  and  not  with  reference  to  the 
A'alue  on  board  at  the  time  of  the  loss,  notwithstanding  it  ex- 
ceeded the  amount  insured.  We  are  of  a  different  opinion. 
Vfc  thiok  the  true  intent  and  object  of  the  policy  was  to  co- 
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vei*  an  iDsur&tice  of  10,000  dollars  during  the  whole  voyage  1 337. 
out  and  home*  80  long  as  the  attsured  had  that  amount  of  v^^v^^/ 
property  on  board.  This  is  not  a  policy  for  a  voyage  to  St;  ^^"^"^ 
Thomas  only,  in  which  case  the  argument  might  jusdy  ap-  y. 
ply.  But  it  is  a  policy  to  two  other  ports  on  the  outward  Catleti. 
vo}'age,  and  also  for  the  homeward  voyage.  The  language 
of  the  policy  is.  that  the  underwriters  insure  10,000  dollars 
at  and  from  Alexandria*  and  two  other  ports  in  the  West  In- 
dies, and  back  to  the  United  States.  The  premium  is  ap* 
portioned  accordingly,  for  a  half  per  cent,  is  to  be  returned 
^^  for  each  port  not  used  or  attempted  ;^^  and  the  contempla- 
tion of  the  parties  manifestly  is,  (hat  thej>remium  should  be 
paid  during  the  round  voyage  upon  the  full  sum  insured,  and 
that  die  assured  should  have  the  foil  benefit  of  the  insurance, 
so  long  as  he  had  10,000  dollars  on  board.  The  interme- 
diate landing  of  a  portion  of  the  caigo  in  the  course  of  the 
voyage  was  wholly  immaterial  in  the  understanding  of  the 
parties,  so  long  as  the  value  on  board  was  sufficient  to  cover 
the  insurance.  If  the  dause,  usual  in  policies  in  the  eastern 
States,  as  to  priority  of  insurance,  had  been  here  incorpora- 
ted, and  there  had  been  a  subsequent  insurance,  this,  as  the 
prior  policy,  must  have  first  attached  to  the  extent  of  the 
sum  insured  during  the  whole  voyage.  If  there  bad  been  a 
slibsequent  insurance  without  any  such  clause,  it  might  form 
a  case  for  contribution  among  the  various  underwriters ;  but 
would  in  no  shape  afiect  the  rights  of  the  assured.  The  loss, 
therefore,  must  be  apportioned  hetween  the  parties  in  th<3 
proportion  which  the  sum  insured  bears  to  the  amount  of 
value  on  board  at  the  time  of  the  loss,  that  i^,  as  10,000  doU 
lars  bears, to  13,338  iV,  dollars. 

.  The  next  question  is,  whether  the  freight  for  the  outward  Question  m  t|i 
Voyage  is  to  be  deducted  from  the  salvage,  and  allowed  the  ***"  ^f<*»<*x^ 
assured,  who  was  owner  of  the  ship  as  well  as  the  cai^o. 
The  amount  reported  by  the  auditor  is  not  disputed,  and  the 
controversy  is,  whether  it  is  a  charge  upon  the  sal vage  in  the 
hands  of  the  underwriters.  In  point  of  fact,  no  freight  was 
or  could  be  payable  in  this  case,  for  the  plain  reason,  that 
the  assured  was  owner  of  the  ship,  and  there  could,  there- 
fore, be  no  lien  upon  the  cargo  or  its  proceeds  for  the  same. 
But  in  point  of  law  the  case  is  not  supposed  to  be  varied  by 
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1 327.  this  circninstance ;  for  if  the  fireif^t  woald  be  a  proper  cbaige 
v^p»v^^^  on  the  salyage,  if  a  third  person  were  owner  of  the  ship, 
Columbian  jq  (d^  hands  of  the  aasured^  tbere  is  no  reason  why  it 
^.  should  not  be  allowed  when  the  assured  is  owner.  We 
Catleu.  consider  the  law  on  this  point  as  conclusively  settled.  Aa 
between  the  owner  of  the  ship  and  the  owner  of  the  caifo, 
the  former  Has  a  lien  upon  the  cargo  for  all  the  freight  which 
becomes  due'apd  payable  to  him,  whether  it  be  a  fuU  or  jiro 
rata  freight*  But  freight  b  a  oharge  upon  the  cargo,  against 
which  the -underwriters  do  not,  in  any  event,  whether  of 
abandonment  with  salvage,  or  of  partial  loss,  undertake  to 
indemniiy  the  owner  of  the  cargo*  In  order  to  obtain  the 
salvage,  when  in  the  hands  of  the  ship  owner,  it  may  become 
necessary  for  the  underwriters  to  pay  jthe  amount  of  the 
freight,  for  which  they  have  a  lien,  as  it  may  to  pay  any 
other  chaige  created  by  the  act  of  the  owner  of  (he  caigo* 
But  this  does  not  change  the  nature  or  extent  of  the  respon- 
sibility of  the  underwriters*  As  between  themselves  and 
the  assured,  they  have  a  right  to  deduct  the  amount  so  paid 
from  the  loss,  or  to  recover  it  in  aity  other  manner,  as  mo- 
ney p^id  for  the  use  of  the  latter.  This  doctrine  was  ex- 
pressly held  by  the  Coiirt  of  £ing^s  Bench,  in  Baillie  v.  Mo* 
diglianij  {MarshalL  hu.  738.)  and  was  confirmed  in  the 
fullest  manner  in  this  Court,  in  Cazt  ^  Richaud  v*  the  BaU 
iimore  Insurance  Company^  (7  Cranck^  35Q.) 
Objection!  to     ii  only  remains  to  notice  an  objection  made  to  the  form 

the  forni  of  tho  *^  ''  . 

^«c)«ration.  of  the  declaration*  it  is  said,  that  there  is  no  averment  in 
the  declaration,  that  any  preliminary  proofs  of  loss*were  of* 
fered  to  the  Company^  nor  of  any  promise  to  pay  in  sixty 
days  after  such  proofs,  according  tO  the  terms  of  the  policy, 
nor  that  any  abandonment,  or  notice,  was  given  to  the  under- 
writers. It  was,  in  our  judgment,^ wholly  unnecessary  to  av^ 
theictta  facts*  The  abandonment  and  notice  thereof  are 
but  iuatters  of  evidence  to  establish  the  fact  of  a  total 
loss,  which  is  expressly  averred  in  the  declaration*  As  to 
the  other  .part  of  the  objection,  it  proceeds  upon  a*  mistake 
of  the  terms  of  the  declaration*  There  is  an  express  aver- 
ment, after  the  allegation  of  the  loss,,  that  the  Company,  on, 
&c*  at,  &c*  had  notice  thereof,  and  by  means  thereof  be- 
came liable,  &c.  and  in  consideration  thereof  promrsedy 
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that  til«7  would  pay  the  plaiDtiff  the  sum  due,  <<  according     |897. 
to  ike  ttnor  and  effect  rf  the  $aul  policy  of  miuranct.^^  This  n^p^tw 
b  a  sufficient  averment  of  a  promise  to  paj  according  to  the  ^|^"co!" 
stipulations  of  the  policy,  and  conforms  to  the  general  course         v. 
of  precedents  in  pleading.  CsUsit. 

Upon  the  Whole,  it  is  the  opinion  of  this  Court,  that  the 
judgment  of  the  Court  below,  so  fieur  as  it  allowed  the  freight 
of  204 1  tVi  dollars  to  the  assured  is  erroneous,  and  ought  to 
be  reversed ;  and  that,  in  all  other  respecto,  it  ought  to  be 
affirmed* 

Mr.  Justice  Johhson.  I  concur  with  the  Court  in  all 
the  points  decided  in  this  cause,  except  that  which  relates  to 
freight.  On  that  it  is  my  impression,  that  they  have  misap- 
prehended the  case,  the  question,  and  the  doctrine  on  which 
it  turns*  If  so,  it  is  not  to  be  wondered  at  if  it  should  ap- 
pear that  they  haye  decided  upon  the  authorit}^  of  adjudica- 
tions which  have  no  bearing  upon  the  case* 

The  great  disadvantage  of  CatJett's  cause,  arises  from 
the  form  in  which  this  question  is  presented.  It  is  raised  in 
the  adjustment  of  this  loss,  8^d  comes  up  so  confounded  and 
blended  with  other  matters,  that  it  may  well  bewilder  those 
who  are  more  conversant  with  special  pleadings,  than  with 
mercantile  statements.  To  give' this  question  a  fair  chance 
with  a  lawyer,  it  should  have  come  up  on  an  action  insti- 
tuted by  the  underwriters  to  recover  of  the  ship  owner  mo- 
ney which  arose  from  the  proceeds  of  an  abandoned  cargo, 
and  had  been  remittee!  to  the  owner.  The  questions  on  the 
subject  of  fire%ht  would  then  have  been  distinctly  present** 
ed,  to  Wit,  whether  the  freight  had  been  eairned,  and  whe- 
ihe^the  owner  had  not  a  right  to  set  it  off  against  tlie  pro- 
ceeds of  the  abandoned  cargo, .  And  who  would  then  enter- 
tain a  doubt  upon  the  subject?  Would  the  ship  owner  have 
been  permitted  to  pay  over  the  proceeds  of  the  abandoned 
cargo  to  the  underwriter.'*^  and  take  his  remedy  against  the 
shipper  of  the  goods?  JSo  one  can  imagine  such  a  doc- 
trine. 

It  is  said,  that  the  owner  of  the  cargo  shall,  in  no  case, 
throw  the  freight  upon  the  underwriter.  But  there  are 
other  interests  always  involved  in  such  cases^  besides  those 
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1897»  ^  owner  and  underwriter  of  the  caiigo.  The  diip  owner 
v^i^v^^/  hai  his  rights,  and  is  not  bound  to  forego  his  lien  on  the  cai^o 
^j^^nj^l^an  f^j,  ^  freighi,  and  to  look  to  an  absent,  or  intu>lve4it  owner, 
T.  or  insurer,  for  indemnity.  The  master  is  bis  a;<;ent  to  re* 
Catlett  ceive  the  freight,  as  well  as  agent  of  the  underwriter  to  re- 
mit the  salvage,  and  has  a  right,  nay,  is  bound,  to  take  care 
of  the  interests  of  his  employer. 

It  is  not,  therefore,  the  owner  of  the  cai|^  who  thniwc 
the  freight  upon  the  underwriter,  but  the  owner  of  the  ship, 
in  the  fair  exercise  of  his-  unquestionable  rigtits.  it  is 
clear,  then,  that  the  freight  may  tie  l^ally  thrown  upon  the 
underwriters,  by  the  act  of  another,  even  in  opposition  to 
the  will  of  the  insured.  It  must  then,  be  ascertained,  whe* 
ther  the  underwriter,  who  has  thus  had  the  frei^t  thrown 
upon  him,  by  tiaving  it  deducted  from  the  proceeds  of  the 
salvage,  can  recovj^r  it  back  from  the  insured.  And,  in  or- 
der to  examine  the  question  distinctly,  we  will  suppose  the 
case  of  a  payment  of  a  loss  before  the  freight  has  been  thus 
thrown  upon  the  underwriter ;  that  is^  before  the  proceeds 
of  the  salvage  have  lieen  realized  and  remitted  to  the  ship 
owner,  and  by' him  applied  to  his  own  freight. 

And  on  what  principle  could  a  right  in  the  insurer  to  re- 
cover back,  in  such  an  action  again^  the  insured,  be  main- 
tained? 

It  must  be  recollected,  that  I  am  here  speaking  of  the 
case  of  Bn  abandonment,  on  a  voyage  in  which  freight  has 
been  earned.  In  cases  of  absolute  ^otal  loss,  no  freight  can 
be  earned  ;  but  in  that  of  a  technical  total  loss,  it  is  w^ 
known  that  freight  may  be  earned.  It  was  not  disptfted  in 
the  argument,  that  freight,  in  this  case,  was  earned ;  and  the 
suflkiency  of  the  abandonment  to  cast  the  loss  upon  the 
underwriters,  is  no,w  decided.  It  is  true,  the  underwriteri 
did  not  accept  the  abandonment,  and  have  not,  by  any  ex- 
press act,  accepted  the  salvage,  but  they  are  doing  it  now 
when  they  lay  claim  to  the  proceeds  of  the  salvage  remit- 
ted to  Catlett.  If  they  do  not  mean  to  be  enctunberod 
with  the  freight,  let  them  withdraw  their  claim  to  the  re- 
mittance, and  Catlett  then  remains  in  |>ossession  of  the 
cargo^  subject  to  his  lieu  for  freicht. 

Thecase  must,  ttien^  be  considered  as  one  in  which  the 
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tre^  is  earned,  and  both  tte  abandonment  and  sahrage      i837. 
accepted;  but  the  proceeds  of  the  latter  remitted  to  ttn^  \^»%^*w 
ship  owner,  and  bj  him  reUined  for  freight.     The  qnes-  ^^"^^ 
tion  will  be,  whe*iher,  in  such  a  case,  the  nnderwriter,  who         t. 
has  thus  been  compelled^  in  effect,  to  paj  the  fireight,'can     C^dsct. 
recover  it,  in  any  form  of  action,  from  the  insured? 

What  is  the  effect  of  a  valid  abandonment  ?  The 
ri^t  here  contended  for  is,  ^^  the  right  to  pay  the  freight 
outof  the  salvage/'  It  is  not  true,  in  a  sense  applicable  to 
fliis  case,  that  the  insured  has  no  right  to  throw  the  freight 
upon  the  insurer.  The  rieht  to  abandon  positively  implies 
the  right  to  throw  the  freight  upon  the  underwriter  indi- 
rectly. It  is  a  right  to  chaige  him  with  a  total  loss,  and  if 
begets  nothing  from  the  wreck,  the  insured  has  only  assert- 
ed his  rights  against  bun  to  their  acknowledged  extent.  It 
is  a  right  to  convert  a  partial  actual  loss,  into  a  technical  to- 
tal loss. 

There  is  one  technical  total  loss  familiarly  known  to  law- 
yers and  merchants,  which  occurs  without  abondonment.  I 
mean,  where  the  goods  saved  are  less  in  value  than  the 
freight.  There  is  a  complete  analogy  between  the  two 
cases ;  and  in  the  latter  case,  it  is  expressly  adjudged,  and 
so  laid  down  by  the  best  elementary  writers,  ^^  that  the  in- 
sured has  a  right  to  apply  the  salvage  to  pay  the  freight, 
(^  Marsh*  588.)  giving  credit  for  the  balance  only  to  the 
underwriter.^'  (3  Jlfar^A.  619.)  And  this  is  precisely  the 
right  which  Catlett  contends  for  in  the  present  case. 

The  right  so  to  apply  the  salvage  results  unavoidably  from 
the  received  and  acknowledged  consequences  of  the  right 
of  abandonment. 

Take  the  familiar  case  that  occurs  every  day  in  time  ot 
war.  A  vessel  is  captured  by  an  eiiem>  ;  the  insurer  on  the 
cargo  hears  of  it,  tenders  his  abandonment,  and  it  is  accept- 
ed and  paid.  Who,  at  that  period,  would  think,  of  making 
a  discount  of  the  freight  from  the  policy  ?  It  has  not  been 
earned ;  the  insured  never  was  liable  for  it.  But  the  ship 
is  rescued  by  her  crew,  proceeds  on  her  voyage,  anives  in 
safety,  and  delivers  her  cai^o.  Here  freight  is  earned,  and 
must  be  paid ;  but  by  whom  ?  Certainly  not  by  the  shipper, 
for  he  is  divorced  from  the  adventure,  and  the  goods  as  much 
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1 827*      ^^  property  of  the  underwriters  as  if  ttey  had  purchased 
\^^\r^  and  shipped  them. 

^^""c^^"^      I  have  mentioned  the  ease  of  an  accepHd  abandonnient ; 
T.         but  the  effect  of  a  valid  abandonment  is  the  same  as  if  it  had 

Catlett     been  accepted. 

In  the  case  at  bar,  at  what  point  of  time  did  the  transfer 
of  interest  take  place  ?  Certainly  at  the  instant  when  the 
accident  happened.  The  abandonment  has  the  same  effect 
as  if  the  owner  and  insurer  had  been  on  board,  and  the  aban- 
donment made  at  the  moment  the  misfortune  occurred. 
.  But  freight  had  not  then  been  earned ;  the  liability  for  it  had 
jnot  attached  on  the  insured ;  and,  in  the  eye  of  the  law,  as 
between  him  and  the  underwriter,  it  could  no  more  attach 
on  htm  than  if  the  cargo  had  then  gone  to  the  bottom.  By  the 
abandonment,  it  is  as  to  him  as  if  it  had  gone  to  the  bottom* 
The  law  places  itin  that  situation,  by  declaring  it  a  total  loss ; 
and  the  language  of  the  books  on  this  subject  is,  ^^  Jiat  he 
ought  not  to  be  placed  in  a  worse  situation  than  if  the  cargo 
had  gone  to  the  bottom.^'  {Botfjield  ^  firoion,  3  Stn  et passim.) 
The  insured  never  mcurred  the  liability  for  the  freight,  but 
the  underwriters  did ;  for  when  the  freight  was  earned,  he 
stood  in  the  place  of  the  insured. 

In  arguing  to  show  that  a  liability  for  the  freight  never 
did  attach  upon  the  insured  as  between  him  and  the  under- 
writer, 1  have  considered  the  transfer  by  abandonment  as 
taking  place  at  the  moment  of  the  accident.  But  at  to  the 
effect  of  the  abandonment  the  law  goes  further,  and  consi- 
ders the  underwriter  in  the  light  of  the  owner  from  the 
commencement  of  the  voyage.  {Marshall^  601 — 2.)  Upon 
this  principle  it  is,  that  in  the  case  of  a  ship  insured  and 
abandoned,  the  underwriter  is  entitled  to  whatever  freight 
she  may  afterwards  earn.  In  the  language  of  Mr.  Marshall^ 
^*  the  insurer  becomes  the  legal  asaig;nee  and  owner,  and 
from  that  time  he  is  liable  for  all  her  future  outgoings,  and, 
consequently,  entitled  to  all  her  future  earnings.'' 

But  if  entitled  to  freight  to  be  earned  by  the  ship,  why 
should  not  the  caigo  in  his  hands  remain  liable  for  freight  to 
be  afterwards  incurred  ?  Liability  in  the^one  instance  is  the 
correlative  of  right  in  the  other.  It  is  altogether  a  mistake 
fo  call  this  charging  the  underwriter  with  the  freight,  Th'. 
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.proposition  affirmed  is,  that  the  abandoDment  does  not  dis-      1827. 
charge  the  eai^o  from  the  lien  for  the  freight,  to  which  it  \^^^^/^^ 
wassubject  in  the  hands  of  the  insured.  Even  io  the  hands  of  ^o^^n^i*^ 
die  owner,  this  liability  was  not  unlimited  and  unconditional ;         t. 
for  if  damage  is  incurred,  (by  perils  of  the  sea,  not  from  in-      Oatlcth 
temal  decay,)  and  the  salvage  goods  will  not  pay  the  freiglit 
in  value,  the  owner  is  not  bound  to  receive  them.    Of  his 
interest  in  this  behalf  he  may  judge  for  himself;  it  is  only 
when  he  does  receive  them  that  he  must  pay.  .  And  this  is 
precisely  the  alternative  which  Catlett  holds  Out  to  the  un-^ 


There  is  a  very  strong,  and,  1 -think,  conclosivo  adjudica- 
tion on  this  subject,  to  be  found  in  the  third  volume  of  the 
Masiochuseiis  Report$i  it  is  the  case  of  Fothtiir^hamy. 
Prince,  p.  6S3.  vol*  3. 

Wagies  are  to  the  ship  what  freight  is  to  the  cargo ;  a 
contingent  liability  attaching  only  on  the  fuUilment  of  ttic 
contract*  In  the  case  referred  to,  a  vessel  had  been  insured 
firom  SL  Ubes  to  a  port  of  dischaige  in  the  United  States* 
She  was  cast  away  on  Cape  Cod,  and  abandoned,  but  the 
salvage  was  sufficient  to  pay  the  wages,  and  the  proceeds 
were  remitted  to  the  underwriters.  The  wages  wer^  thus 
Clamed,  and  the  owners  were  compelled  to  pay  them,  and 
now  brought  suit  against  the  underwriters,  counting  as  well 
for  money  had  and  received,  as  on  the  policy*  The  Cooiit 
decided,  that  the  underwriters  were  bound  to  refund  the  mo- 
ney paid  for  wages  by  the  owder;  and  the  adjudication  is  in 
principle  precisely  what  is  here  contended  for  in  behalf  of 
the  plaintiff  below*  Had  the  salvage  in  this  case  been  re- 
mitted to  the  underwriters,  and  Catlett  brought  his  action  for 
money  bad  and  received  to  recover  his  jfreight^  it  would 
have  been  a  case  on  all-fours  with  the  present* 

It  has  been  supposed  that  to  decide  that  point  against  the 
underwriters,  would,  be  to  make  them  liable Jbr  two  insuran- 
ces upon  receiving  one  premium ;  tiiat  it  would  be  making' 
them  liable  for  both  fireight  and  cai^go,  upqn  a  premium  re- 
ceired  only  on  the  caigo. 

But,  it  may  be  truly  said,  that  Ae  inconsistency  is  on  the 
other  side ;  the  arguadent  is  directly  in  point  in  favour  of 
this  claim  for  freight.    This  decision  is  not  only  making 

Vot-XU.  51 
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1 837.      Cailett  liable  on  the  caigo,  where  he  wis  Ui  own  iimiier 
for  the  freight  only,  bat  is  makiiig  him  lose  his  freig|it  efto* 


Columbian  \^  y^^  earned  it,  and  pay  it  into  the  pockets  of  anderwriteis 
V.         who  had  ncTer  insured  it,  and,  therefore,  could  not  acquire 
Catlett     it  by  abandonment. 

Supposf  another  company  had  insured  the  freight  in  this 
iniStance,  and  Catlett  had  abandoned  to  them,  can  it  be 
doubted,  that  if  flie  proceeds  of  tlie  salvage  had  been  remitr 
ted  to  the  insurers  on  the  car^o,  the  insurers  on  the  freight 
would  have  been  entitled  to  recover  it  of  them?  If  so, 
Catlett  is  entitled  to  it,  for  be  was  his  own  insurer  on  the 
freij^t.  Whether  we  consider  him  as  having. insured,  cmt 
havingeamed  it,  his  right  is  incontestible* 

But,  it  is  supposed,  that  the  cases  of  BaiUU  v.  Moiiglv 
anij  and  of  Caze  ^  Richaud  v.  Tht  Baliimore  iuuranu  Com* 
pang,  have  established  a  contrary  doctrine.  It  appears 
to  me,  that  it  is  by  placing  too  mudi  confidence  in  the  gene* 
ral  language  of  indexes,  find  marginal  notes,  and  misappre* 
bending  the  doctrine  on  which  this  case  turns,  that  the  mfe- 
lake  arises* 

We  have  nothing  but  a  manuscript  report  of  that  case  of 
haUlie  V.  ModigHmUf  and  obviously  one  for  which  the  leam* 
ed  judge,  by  whom  the  decision  was  made,  is  very  little  in- 
debted to  his  reporter.  We  find  in  it  a  mass  of  correct 
principles,  thrown  together  without  order,  and  without  ob* 
ject,  and  which,  I  make  no  doubt,  is  flie  skeleton  of  a  very 
learned  and  correct  opinion ;  and  one  which,  had  we  the 
whole  of  it,  would  have  furmshed  a  full  expoution  of  the 
doctrine  of  this  case,  as  well  as  of  that.  But,  as  a  decision, 
the  case  of  BailKe  v.  Modigliant  does  not  touch  the  present 
case.  For,  in  that  case,  there  was  no  abandonment ;  the 
cargo  was  sold  in  France,  with  the  benefit  of  the  pre  rata 
freight,  and  flie  owners  wished  to  charge  the  underwriters 
wiA  the  fireight  so  paid,  as  a  loss  incident  to  the  capture. 
The  question  in  the  present  case  did  not  arise  there,  and 
could  not  arise  in  any  case  that  does  not  comprise  in  it  both 
the  ingredients  of  technical  total  loss,  and  frei^  earned. 
That  was  a  case  of  partial  loss,  and  what  the  judge  chose 
to  say  about  the  doctrine  of  the  case  of  a  total  loss,  was 
mere  gratis  dicta*    It  would  be  bat  charity,  or  an  act  of 
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^^u&uce  to  bis  learning,  to  suppose,  that  if  he  eyer  did  utter 
the  words  attributed  to  bim,  to  wit,  ^  In  case  of  a  loss,  to- 
tal as  between  the  insurer  and  insured,  with  salvage,  the 
owner  may  either  take  the  part  saved,  or  abandon,  but  in 
neither  case  can  he  throw  the  freight  upon  the  underwri- 
ters; because  they  have  not  engaged  to  indemnify  him 
against  it,  and  have  nothing  to  do  with  it ;''  that  he  had  in 
mind  the  only  sense  of  those  words  in  which  it  was  possible 
that  he  could  be  correct;  which  was,  ^^that  they  could  in 
no  case  raise  a  personal  charge  for  freight  against  the  un- 
derwriters, where  sufficient  salvage  to  pay  the  freight  had 
never  come  to  their  hands.'' 

In  any  other  sense,  every  merchant  on  the  Exchange  of 
London  cooM  have  toU  his  lordship  that  he  was  incorrect. 
To  have  obtained  fttmi  the  learned  judge  a  decision  applicable 
to  the  present  cause»  the  question  should  have  been  pro- 
pounded to  him  as  applicable  to  a  case  of  technical  total 
loss,  with  salvage  sufficient  to  cover  the  freight.  The  an- 
swer would  then  have  been  rendered  in  the  language  of  the 
books,  a  language  on  this  subject '  equally  that  of  lawyers, 
merchants,  and  insurers,  '*  Where  freight  is  earned,  the  in* 
tared,  in  the  case  propounded,  has  a  rig^t  to  apply  the  sal- 
vage to  the  paymeilt  of  freight ;''  which  is,  in  so  manv 
words,  what  Catlett  contends  for  in  the  present.cause. 

I  have  reasoned  all  along  on  the  assumption  tl^ttit  makes 
DO  difierence  in  principle  whether  the  vessel  and  cargo  be 
owned  by  the  same  individual,  or  by  difierent  persons, 
consider  it  unquestionable,  and  even  conceded ;  and,  indeed, 
where  the  ce.rgo  is  insured,  and  the  vessel  not,  after  abandon- 
ment, the  underwriter  is,  in  the  eye  of  the  law,  an  owner 
ab  origme^  of  thecaigo,  and  so  distinct  from  the  ship  owner* 
In  the  case  of  Cazt  4r  Richaud  v.  TTu  Baltimore  huurance 
Onnpam/t  (7  CranehU  Rep.  358.)  the  counsel  attempted  to 
draw  a  distinction ;  but  the  Court  did  not  listeji  to  it,  and  in 
ifaeir  decbion  obviously  consider  it  as  immaterial  to  the 
question  before  them. 

The  case  of  Cazt  v«  Richaud  is  that  which  is  relied 
on  as  most  fatal  to  the  claim  of  freight  in  the  present 
cause ;  but  to  me  it  appears  as  plain  as  an  axiom,  that  the 
Court  have  themselves  m^de  it  a  different  case,  and  adjudged 
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1837.      i^  ^  ^^  ^o  authority  against  the  present  claim.    No  oiie 
\^^v^^  pretendifr  that  Catlett  could  have  retained  for  freight  if  no 
Lis.^0?"  freight  had  been  earned.     But  this  is  the  express  decision  of 
t;  the  Court  in  the  case  of  Coze  <Sr  Ruhaud;  and  if  there  was 

no  freight  due,  of  what  consequence  to  tlie  decision  was  it 
to  sajf  **  ttiat  it  was  no  lien  upon  the  cargo,'^  or  that  ^^  the  un- 
derwriters could  not  be  made  to  pay  the  freight  ^'  The  pro- 
position was  equally  true  of  the  most  indifferent  person.  It 
is  of  no  consequence  as  to  tlie  bearing  of  that  decision  upon 
this  case,  to  inquire  whether  the  Court  were  right  or  wrong 
in  deciding  that  no  freight  was  earned.  In  so  deciding,  they 
liaye  made  it  a  different  case  from  this  in  an  indispensabte 
circumstance,  the  earning  of  freight ;  and  *  plainly  shown, 
that  they  could  not  have  had  in  contemplation  to  decide  a 
ease  in  which  freight  had  been  earned,  which  is  the  present 
case.  I  believe  myself,  that  we  were  wrong  in  every  line  of 
that  decision ;  that  it  will  not  stand  the  test  of  commercial 
law  in  any  one  of  tho  three  ptopositions  that  it  lays  down. 

The  case  was  this :  a  vessel  and  cargo  belonging  to  the 
same  owner  sailed  from  Bordeaux  for  this  country.  The 
cai^  was  insured,  the  vessel  and  freight  not.  On  her  voy- 
age, there  being  war  between  Great  Britain  and  France,  she 
was  captured  and  carried  into  Halifax,  having  then  crossed 
the  Atlantic,  and  gone  three  fourths  of  the  way  on  her  course 
to  her  port  of  destination.  The  cargo  was  abandoned,  and 
vessel  and  cargo  both  condemned ;  but  on  an  appeal,  the 
condemnation  was  reversed  as  to  both.  It  is  mentioned 
in  the  report,  that  there  was  no  appeal  *^  as  to  the  freight;^ 
but  the  case  is  defective  in  showing  whether  separate  claims 
were  filed  for  ship  and  caigo,  or  the  two  hicluded  in  a  joint 
-claim  by  the  owner.  Ifjoint,  the  question  of  freight  could 
not  have  arisen.  But  if,  as  seems  probable  from  the  proceeds 
of  the  cargo  passing  into  the  hands  of  the  underwriters,  the 
claijns  were  several,  then  a  question  may  be  raised  whether 
the  plaintiff  was  not  concluded  by  his  acquiescence  in  a  ju- 
dicial decision  of  a  competent  tribunal  against  the  claim  to 
freight.  This  would  have  sustained  the  Judgment  against 
him  in  this  Court,  had  there  been  no  other  obstacle  to  his 
recovering; 


Catlett 
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As  fhe  abaDdenineDl  was  accepted,  and  the  sum  insored      183T. 
paid,  the  proceeds  of  the  cargo  got  into  the  hands  of  the  un-  \^^.^^^ 
derwriten,  and  that  suit  was  instituted  for  mone>  had  and  re-  ^{^Tci!^ 
ceived  to  the  ose  of  the  ship-owner.    Had  he  prefeited  this      _  ▼. 
chim  against  the  proceeds  of  the  cargo,  while  lying  in  the 
registry  of  the  British  admiraltjr,  there  cannot  be  a  doubt  that 
it  would  have  been  adjudged  to  him  in  the  distribution  of  the 
monej  among  the  several  claimants* 

The  three  propositions  which  the  opinion  affirms  in  the 
case  of  Coze  ^  Rkhaud^  are, 

1.  That  under  no  circumstances  can  the  insured  throw 
4ihe  freight  upon  the  underwriters,  even  by  abandonment. 

S.  That  no  freight,  even  pro  rata^  was  earned  in  thai 
cause. 

3.  That  the  lien  of  the  owner  on  tiie  cargo  for  his  ii  eigbi 
lOould  not  aflfect  the  question. 

On  the  first  point,  no  one  will  pretend  to  maintain  the  af- 
firmative as  a  general  proposition.  Losses  are  either  total, 
partial/  or  technically  total.  Upon  an  actual  total  loss  no 
question  of  freight  can  ever  arise,  for  there  is  no  freight  earn- 
ed. In  the  case  of  partial  loss,  it  is  never  admitted  in  ad- 
justments ;  and  this  is  the  full  import  of  the  decision  in 
BaUlie  v.  Modiglianit  and  in  the  case  of  Oibsan  v.  The  Phila- 
delphia  huuranee  Compamfj  and  some  others.  It  is  a  charge 
payable  after  the  arrival  of  goods  at  their  port  of  destination, 
and  therefore,  never  adnlitted  into  an  adjustment  of  a  partial 
loss.  The  cases  of  technical  total  loss  are  of  two  kinds,  as 
has  been  before  noticed ;  the  one  with,  the  other  without 
abandonment.  It  is  not  contended  that,  even  in  these,  the 
insoitd  can  throw  the  freight  upon  the  underwriters  other- 
wise than  incidentally  by  abandonment.  It  has  been  shown, 
that  this  is  not  the  principle  at  all,  upon  which  the  doctrine 
insisted  on  by  Catlett  rests,  and  may,  therefore,^  be  safely 
conceded  to  the  case  of  Modiglianu  and  all  others  in  which 
these  dicta  are  to  be  found.  The  principle  is,  ^^  that  the 
owner  cannot,  by  his  abandonment,  devest  the  lien  which 
the  ship  owner  has  in  the  goods  abandoned.''  That  the  un- 
derwriter takes  the  caigfy  cum  onerei, — a  rule  which  is  held 
sacred  even  against  hostile  capture,  {the  Der  Mohr  in  3  and  5 
Robmim.)  The  law  is,  that  Uie  master  is  not  bound  to  paH, 
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1837.      ^^  ^s  caiigo,  and  faik  in  his  iutj  \f  he  does,  ontil  bia 
\^p*v^^^  firei^t  is  paid.    Why  should  be  be  so  bound  anj  more  in 

^to^'^flT"  *^  ^^'^  ^^  ^  transfer  b>  abandonment,  iban  in  any  other 
r.  traiifer  ?  In  chat  rla<«  of  :ech)itcal  total  losses,  which  arises 
Catlett.  wiiere  the  freight  incurred  exceeds  the  value  of  the  thing 
saved,  it  is  expressly  decided,  that  the  right  to  apply  the  sal* 
vage  to  the  freight  exists ;  and  it  15  impoiisible  to  draw  a  dts^ 
tinction  between  thatcla^^  of  cases,  and  the  cases  of  techni^ 
cal  total  .')S8  produced  by  abandonment. 

The  full  latitude  of  the  assertion,  therefore,  that  the  in- 
sured cannot  throw  the  freight  upon  the  insurer,  may  be 
conceded  without  affecting  the  right  of  the  party  to  freight 
in  the  present  case*  The  role  is  rightly  laid  down,  but  its 
application  is  mistaken. 

The  same  observations  dispose  of  tbe  third  position  assu- 
med by  the  Court  in  Cki;[e  {r  Rkkaudy  since  it  must  be  ob- 
Tious,  that  the  lien  of  tiie  ship«^wner  on  tbe  cai^  is  all  im- 
portant  to  tbe  question.  Tbe  right  to  apply  tbe  salvage  to 
the  freight  grows  out  of  the  right  of  tbe  master  to  hold  tbe 
caigo  for  the  freight,  whatever  xrbange  of  interest  may  be 
produced  in  it  by  the  act  of  the  owners  of  the  cargo. 

The  consideration  of  tbe  second  proposition  of  tbe  Court 
in  Core  ^  RickauJPs  case,  is  not  material  to  this  cause,  any 
further  than  it  shows  that  they  considered  themselves  as  de^ 
ciding  a  case  tbe  very  reverse  of  tbe  present. 

Yet  so  convinced  am  I,  that  tbe  decision  there  made 
against  a  pro  rata  freif^t  was  a  hasty  decinon,  that  1  will 
conclude  with  expressing  a  hope  that,  if  ever  iht  solgect 
should  agaiir  come  before  this  Court,  it  will  pause  and  exa- 
mine the  doctrine  without  prejudice  from  that  decision, 
since  it  is  one  which  involves  principles  of  great  interest  to 
tbe  nnercantile  world,  and  on  which,  I  will  undertake  to  say, 
if  ever  that  case  should  be  reviewed,  there  will  be  found  a 
vast  deal  of  learning  and  authority  against  tbe  decision,  and 
▼ery  little  to  sustain  it. 

In  tbe  very  case  iHiicb  tiie  Court  profess  to  decide,  die 
ease  of  BaUlu  v.  Mod^Uani^  tbe  same  pro  rata  charge  waa 
j^aid  idid  acquiesced  in  by  tbe  Court  and  tbe  bar,  witboota 
qmitiom 
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Upon  ihe  wbole,  I  oever  was  clearer  in  anj  opinion  in      1337. 

taylUe^  than  that  the  decision  now  rendered  against  the  v^^/-^/ 

allowance  of  freight  in  this  adjustment,  is  not  to  be  sustained  ^i^'^'^^o.^ 

by  either  principle  or  authority.  ▼. 

^  ^        ^  '  Catlett. 

[After  the  ophiion  of  the  Court  was  delivered  in  this  case, 
the  parties  ascertained,  that  <he  auditors  report  was  incor- 
rect, (by  the  disallowance  of  the  freights)  in  some  other  re- 
spects, and  required  a  different  adjustment ;  and  application 
was  accordingly  made  for  a  hearing  upon  these  points* 
The  following  additional  opinion  was  subsequently  delivered 
by  the  Court.] 

Mr.  Justice  Story*  In  consequence  of  the  former  opi-  MarchlMi 
nion  delivered  in  this  cause,  the  parties  have  found  it  ne- 
cessary to  re-adjust  the  auditor^s  report  in  several  particu- 
lars not  suggested  at  the  former  argument.  Indeed,  upon 
that  aigument,  the  parties  assumed  that  the  report  was  per- 
fectly correct,  except  as  to  the  item  of  freight.  We  have 
examined  the  report,  and  are  satisfied  that  the  original 
plaintiff  is  entitled  to  recover  ihe  sum  of  6,6^6  dollars  and 
18  c^nts,  with  interest  from  the  14th  of  October,  1822, 
which  is  the  residue  of  the  sum  of  10«000  dollars  insured  by 
the  Company,  deducting  the  premium  note  and  the  propor- 
tion of  salvage  belonging  to  the  underwriters,  which  has 
been  received  by  the  original  plaintiff;  and  the  judgment  of 
tne  Circuit  Cottrt  is  to  be  reformed  accordingly* 

JuDOMBNT*  This  cause  came  on,  &c.  On  considera- 
tion whereof,  it  is  orpxrbd  and  adjudged  by  the  Court, 
tiiat  there  is  error  in  so  much  of  the  judgment  as  al- 
lowed to  the  said  Catlett,  as  freight  to  bie  deducted  from  the 
salvage,  the  sum  of  two  thousand  and  forty-one  dollars  and 
twenty-five  ceqts.  And  it  is  further  ordrrbd  and  apjudo- 
BD,  that  upon  the  reformation  of  the  auditor^s  report^  re- 
quired by  the  disallowance  of  the  freight  aforesaid  and  other- 
wise, there  is  now  due  and  payable  to  the  said  Catlett  the 
aumof  6,636  dollars  and  18  cents,  together  with  interest 
thereon,  from  the  14ih  of  October,  1822,  the  said  sum  be- 
ing the  balance  of  the  sum  of  10,006  dollan  insured,  after 


/ 
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13^7.      dedacting  the  amount  of  the  premium  due  on  thepofiey, 

v^^^v^^to/  VIZ*  376  dollars,  and  also  the  proportion  of  the  salvage  be- 

^  Comp*^  '^nging  to  the  said  Columbian  Insurance  Company,  viz. 

V.      '  2,997  dollars  and  89  cents,  received  by  the  said  Catlett ; 

Haggles,     and  that  the  judgment  of  the  Circuit  Court,  to  the  amount 

of  the  said  sum  of  6,636  dollars  and  18  cients,  and  interest 

thereon  from  the  1 4th  of  October,  1 823,  be  and  hereby  is 

affirmed ;  and  as  to  the  residue  of  the  said  judgment,  be  and 

hereby  is  reversed :  and  the  cause  ib  to  be  1*emanded  to  the 

said  Circuit  Court,  with  directions  to  enter  judgment  for  the 

said  Catlett  accordingly :  Uie  parties  in  the.  Court  belcgv  to  be 

at  liberty  to  open  the  auditor's  report,  so  for  as  respects  the 

item  for  480  dollars,  the  proceeds  of  the  doubloons,  and  the 

item  for,  719  dollars  and  37  cents  paid  over  to  captain 

M'Knight ;  and  the  judgment  to  be  varied  by  the  Circuit 

Court  as  these  items  may  be  found  for  either  party  ;  execu* 

tion,  however,  to  be  giranted  immediately  for  the  balance  of 

the  judgment,  deducting  the  said  sum  of  719  dollars  and  37 

cents. 


[Insueance.] 

The  GtNERAL  IktiIiest  Insuravci  Cokpavt,  Plaintifls  in 
Errpr,  ngaitut  Ruoolbs,  Defendant  in  Error* 

Where  so  inturance  was  effected  after  a  loM  had  happened,  though 
unknown  to  the  assured*  the  master  having  omitted  to  commuoi- 
cate  information  to  the  owner,  an4  baTing  expressed  hb  intention 
not  to  write  to  the  owner,  and  taken  measures  to'  prevent  the  fact 
of  the  loM  being  known,  for  the  avowed  purpose  of  enabling  the 
owner  to  effect  insurance,  in  consequence  ef  which  information  of 
the  loss  had  not  reached  the  parties  at  the  time  the  policy  was  un- 
derwritten :  Held^  that  the  owner  having  acted  with  good  faith, 
was  not  precluded  from  a  recovery  upon  the  policy  on  account  of 
the  fraudulent  misconduct  of  the  master. 


OF  THE  UNITED  STATEJ5,  408 

THIS  caase  was  argued  by  Mr.  D.  B.X)gdm  and  Mr.      1827. 
TTAeaton,  for  the  plaintiffs  in  error,'    and  by  Mr.  Webster  ,^^^v^^^ 
and  Mr.  Bliss,  for  the  defendant  in  error.  Ins*  CoSJ!' 

Mr.  Justice  TaoMPSON  delivered  the  opinion  of  the    ^^sl*** 

Court.  Feb.  nth. 

This  is  an  action  on  a  policy  of  insurance,  bearing  date 
the  9th  of  February,  1824,  for  3,000  dollars,  on  the  sloop  ^^'^  *-'''• 
Harriet,  lost  or  not  lost,  at  and  from  Newport,  Rhode 
Island,  to,  at,  and  from,  all  ports  and  places  to  which  she 
may  proceed  in  the  United  States,  during  the  term  of  six 
months,  beginning  on  the  1 2th  of  January,  1 824.  And  also. 
600  dollars  property  on  board  said  sloop,  at  and  from  New* 
port  to  Charleston,  or  Savannah,  or  both.  The  sloop, 
whilst  proceeding  on  her  voyage,  and  within  the  ^rm  of  six 
months,  to  wit,  on  the  1 9th  of  January,  was  wrecked  on 
Cape-Hattcras,  and  both  vessel  and  cargo  wholly  lost.  An 
abandonment  was.indue  inne,  ihade^^nd  a  total  loss  claimed 

The  case  comes  before  cnis  Court  upon  a  bill  of  excep- 
tions taken  to  the  directions  given  by  the  Circuit  Court  for 
the  District  of  Massachusetts,  to  the  jury,  upon  the  law  of 
the  case* 

The  loss,  it  will  be  seen,  happened  on  the  19th  of  Jamu 
ary,  and  the  policy  was  not  effected  until  the  9th  of  Febru^ 
ary.  And  the  question  upon  the  trial  turned  upon  the  legal 
effect  and  operation  of  the  misconduct  of  the  master  after 
the  loss  occurred.  It  was  proved  that  the  master,  imme- 
diately after  the  loss,  for  the  purpose,  and  with  the  design, 
that  the  owner,  not  hearing  of  the  loss  of  the  vessel,  might 
effect  insurance  thereon,  did  express  his  intention  not  to 
write  to  the  owner,  and  took  measures  to  prevent  the  fact 
of  the  loss  being  known ;  and  that,  by  the  conduct  of  the 
master  in  this  particular,  and  in  consequence  of  the  mea- 
sures adopted  by  him  to  suppress  intelligence  of  the  loss, 
knowledge  thereof  had  not  reached  the  parties  at  the  tim& 
the  policy  was  underwritten. 

«  Park.  Ins,  209.  S«0.    1  Term  Rep*  Ifi.   I   MaiiU  U  ^ehc.f^u. 
9  Johns.  Rep.  82.  Pkitt.  Ins,  82.  07. 
VoT,.  XIT.  52 
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1897.  Upon  tiiese  &ctB  tbe  Court  instructed  the  jurj,that  al- 

\^^v"^b^  tbough  it  was  the  duty  of  the  master  to  pve  information  of 
Gen.hiterest|||^  loss  to  bis  owner  as  soon  as  he  reasonably  could,  yet 
V.  that,  in  the  present  case,  when  there  had  been  an  abandon- 
Ruggies.  ment  in  due  time  for  a  loss  really  total,  if  the  owner,  at  the 
time  oC  procuring  the  insurance,  had  no  knowledge  of  the 
loss,  but  acted  with  entire  good  faith,  he  was  not  precluded 
from  a  recovery.  Nor  was  the  policy  void  by  the  omission 
of  the  master  to  communicate  the  information ;  or  by  his 
acts,  in  suppressing  intelligence  of  tbe  loss,  although  such 
J>mis8ionand  acts  were  wilful,  and  resulted  from  the  fraudu- 
lent design  to  enable  the  owner  to  make  insurance  after  the 
loss ;  the  owner  himself  not  being  conusant  of  such  ac(% 
and  design  at  the  time  of  procuring  the  insurance. 

And,  under  this  direction,  a  verdict  was  found  for  tbe 
plaintiff  for  a  total  loss. 

The  statement  of  the  case  admits  fraudulent  misconduct 
on  the  part  of  the  master,  by  rea»un  whereof  the  policy  waa 
effected  before  any  knowledge  of  the  loss  reached  the  as- 
sured, or  the  underwriters ;  but  that  the  assured  was  entirely 
ignorant  of  this  misconduct  in  the  master ;  and  that,  on  his 
part,  there  was  the  most  perfect  good  faith  in  procuring  the 
policy.  Here,  then,  is  a  loss  thrown  upon  one  of  two  innor 
cent  parties  \  and  the  question  is,  by  which  is  it  to  be  borne. 
The  determination  of  this  question  must  depend,  in  a  great 
measure,  if  not  entirely,  upon  the  relation  in  which  the  mas- 
ter  stood  to  the  respective  parties  when  this  misc  onduct  oc- 
curred. If  the  loss  of  the  vessel  had  been  occasioned  by 
any  misconduct  of  the  master  short  of  barratry,  whilst  in 
the  prosecution  of  the  voyage,  and  before  the  loss  happen- 
ed, or  if,  at  the  time  this  misconduct  is  allied  against  him, 
be  was  the  exclusive  agent  of  the  owner  for  any  purpc^ses 
connected  with  procuring  the  insurance,  the  owner  must 
bear  the  loss.  But  if,  after  the  loss,  the  agency  of  the  mas- 
ter ceased,  and  was  at  an  end,  or  if  he,  in  judgment  of  law, 
became  the  agent  of  the  underwriters,  his  misconduct  can- 
not be  chargeable  to  die  assured. 

Tbe  researches  of  counsel  have  not  furnished  die  Court 
with  any  adjudged  cases  either  in  the  English  or  American 
Courts,  which  seem  to  have  decided  this  question.    Some 
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have  been  referred  to,  which  have  been  urged  as  baving'a      j  827. 
strong  bearing  upon  the  point,  but  which,  on  examination,  v^^^v^w/ 
will  be  found  distinguishable  in  some  material  fects  and  cir-  ^|^;  c^^p'^ 
cumstances. 

The  precise  point,  therefore,  now  before  the  Court,  may    R»*8g^®*' 
he  considered  new,  but  we  apprehend  is  to  be  governed  by 
the  application  of  principles  understood  to  be  well  settled 
in  the  law  of  insurance. 

It  is  important  to  understand  with  precision  and  accura- 
cy, the  relation  in  which  the  master  stood  to  the  owner  of 
the  vessel,  at  the  time  when  he  was  guilty  of  the  fraud  and 
misconduct  imputed  to  him.  It  was  after  the  loss  occurred, 
and  at  a  time  when  there  had  been  a  total  destruction  of  the 
subject  insured,  over  which  the  master's  agency  bad  ex- 
tended. 

The  case  has  been  argued  on  the  part  of  the  underwriters, 
as  if  the  agency  growing  out  of  the  relation  of  master  and 
owner  of  the  vessel,  existed  at  this  time  ;  and  that  the  assu- 
red was  responsible  for  all  consequences  arising  from  the 
misconduct  of  the  master ;  and  that  the  law  would  presume, 
that  whatever  was  known  to  the  master,  must  be  considered 
as  impliedly  known  to  the  owner.  These  propositions  may 
be  true,  when  applied  to  a  state  of  facts  properly  admitting 
of  such  application ;  but  cannot  fee  true  to  the  extent,  to 
which  they  ha%'e  been  urged  in  the  present  case.  If  the 
owner  is  presumed  to  know  whatever  is  known  to  the  mas- 
ter, there  could  be  no  valid  policy  effected  upon  a  vessel, 
after  she  was,  in  point  of  fact,  lost.  Such  loss  must  be 
known  to  the  master ;  and  if  it  follows,  as  a  legal  conclu- 
sion, that  it  is  known  to  the  owner,  the  policy  would  be 
void.  Nor  upon  this  doctrine,  could  there  ever  be  any  in- 
surance against  barratry  or  any  other  misconduct  of  the 
master ;  for  his  owu  acts  must  necessarily  be  known  to  him- 
self. And,  it^'^eed,  the  principle  pressed  thus  tar  would  ren» 
der  it  impracticable  ever  to  have  any  guaranty  whatever 
against  the  fraud  or  misconduct  of  an  agent,  anj  more  than 
against  that  of  the  principal  himself  The  knowledge  of 
the  agent,  therefore,  with  respect  to  the  fact  of  loss,  -cannot 
affect  the  insurance ;  nor  could  the  kuuwtedge  of  the  owner 
himself,  with  respect  to  sucbjoss,  affect  the  insurance  in  a^U 
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1 837.  ^aseb.  Suppose  the  owner  should  himself  be  the  master, 
^^^•v^  or  be  on  board,  having  left  orders  with  an  agent  to  procure 
Ins.  Ccm^  insurance  in  a  given  lime,  unless  he  should  hear  from  him, 
▼.  or  have  information  of  the  arrival  o(  the  vessel  at  her  port 
Ruggles.  ^f  destination ;  and  the  vessel  should  be  lost  tlie  da)  before 
the  policy  was  underw  ritten,  and  at  a  distance  that  rendered 
it  impossible  that  information  thereof  could  reach  the  agent;, 
would  such  a  policy  be  void  ?  No  one  could  certainly  mam- 
tain  such  a  proposition.  And  it  is  by  no  means  an  unfre- 
qucnt  practice  to  obtain  insurance  in  this  waj.  It  is  not, 
therefore,  true  as  a  universal  rule,  that  either  the  fact  of  loss, 
or  the  knowledge  of  such  fact  by  the  agent  or  the  principal, 
at  the  time  tlie  policy  is  procured,  will  vacate  it.  But 
such  knowledge  must  be  brpught  home  to  some  of  the  par* 
ties  or  agents  connected  with  the  business  of  procuring  the 
insurance ;  and  then  the  rule  properly  applies,  which  puts 
the  principal  in  place  of  the  agent,  and  makes  him  respon- 
sible  for  his  acts.  There  is,  then,  the  relation  of  principal 
and  agent  in  the  subject  matter  of  the  contract*  But  the 
master,  in  his  character  as  master,  has  nor  authority  to  pro- 
curQ  insurance,  nor  is  he  in  any  sense  an  agent  for  such  pur* 
pose,  or  in  any  way  connected  with  it.  There  may,  undoubt- 
edly, be  superadded  to  his  powers  and  duties  as  master,  an 
agency  in  other  matters,,  to  crtect  insurance  or  any  other 
lawful  business ;  but  in  his  appropriate  character  of  master, 
the  law  considers  him  an  agent  only  for  the  navigation  of 
the  vessel,  and  in  such  matters  as  are  connected  with,  and 
incident  to,  such  employment.  And  when  the  books  speak 
of  the  master^s  being  agent  of  the  owner,  they  are  to  be  un- 
derstood in  this  sense.  He  is  not  to  be  considered  as  the 
general  agent  of  the  owner  for  all  purposes  whatsoever* 
that  may  have  connexion  with  the  voyage.  He  is  a  special 
agent  for  navigating  the  vessel,  andean  neither  bind  nor  pre* 
judice  his  principal,  by  any  act  not  coming  properly  within 
the  scope  and  object  of  such  employment.  Unless  the  pow- 
ers of  agents  arc  thus  limited,  no  man  could  be  safe  in  the 
transaction  of  any  business  through  the  agency  of  another^ 
The  master,  in  bis  character  as  such,  had  certainly  no  au* 
tbori^  to  procure  insurance.  He  could  not  bind  the  owner 
by  tudi  a  conltact  3  and  if  he  «ould  Dot,  why  should  bii 
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actSf  totally  unconoected  with  the  businesn  of  procuiing  the      1837, 

iDsurance,  render  void  a  contract  entered  into  in  good  faith  s^^^v"^^ 

in  ail  parties  having  any  concern  in  the  transaction  ?  It  isa  ^?**  ^^^^'^^^ 

general  rule  apflicable  to  agencies  of  every  description,         v. 

that  the  agent  cannot  bind  his  principal,  eiccpt  in  matters     I^^>€Sl^-' 

coming  within  the  scope  of  his  authority ;  and  this  rule 

applies  particularly  to  a  master  and  owner  of  a  vessel,  and 

is  construed  with  considerable  strictness.    Thus,  in  the  case 

of  Bouchers.  Lamson^  (Cas:  Ttmp.  Hardwitke^  p.  85.  and  M* 

boit,  1 1 9.)  the  action  was  against  the  owner  of  a  ship,  forgoods 

lost  by  the  carelessnesc  of  the  master;  and  judgment  was 

given  for  the  defendant,  because  it  did  not  appear  that  the 

ship  waA  usually  employed  in  carrying  goodb  for  hire.    For 

?^ord  Hardwicke  said,  no  man  could  say  tliat  the  master,  by 

taking  in  goodt*  of  h'ls  own  head,  could  make*  the  owneri^ 

Uabie. 

It  is  a  little  difficult  to  perceive,  how  in  any  Ii^al  sense 
the  relation  of  principal  and  agent  could  exist,  at  the  time 
when  the  misconduct  of  the  miister  is  alleged  to  have  takeii 
place.  So  far  as  he  was  agent  for  navigating  the  vest^el,  ii 
had  terminated  by  the  absolute  destruction  of  the  subject 
The  agency  would  seem  to  have  ceased  from  necessityv 
There  was  nothing  upon  which  ii  could  act.  Mad  there  not 
been  a  total  loss  of  the  vessel,  there  would  have  remained  a 
duty  and  l^al  obligation,  on  the  paii  of  the  master,  to  use 
his  best  exertions  to  save  what  he  could  from  the  wrecks 
But  when  the  subject  matter  of  the  agency  becomes  extinct, 
it  is  not  easy  to  understand  how,  in  any  just  sen^,  the  agen 
cy  can  be  said  to  survive.  There  might  be  a  moral  duty 
resting  ou  the  maslei  to  communicate  information  of  the  lose 
to  his  owner.  But  how  could  there  have  been  any  legal  ob- 
ligation binding  upon  him  to  do  it.  The  information  could 
neither  benefit  nor  prejudice  the  owner.  It  is  a  general  rule 
of  law,  that  if  an  injury  arises  to  a  principal,  in  consequence 
of  the  misconduct  of  his  agent,  an  action  may  be  sustained 
against  him  for  the  damage.  Could  an  action  in  this  case  be 
sustained  by  the  owner  agaipst  the  roaster  for  not  giving  him 
information  of  the  loss?  and  if  not,  it  would  seem  to  follow  as 
a  necessary  consequence,  that  the  owner  •could  not  be  pre 
judiced  by  his  act? 
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1 827*  ^"^  suppoae  the  agency  of  die  master  not  to  have  termi^ 

v^PN^"^^  nated,  but  that,  in  judgment  of  law,  be  was  tbe  agent  of  some 

^°-  J?^*'®'^  one.     The  question  recurs,  whose  agent  was  he?    The  an- 

Y.       *  swer  cannot  admit  of  a  doubt*     If  agent  at  all,  he  was,  by 

Ruggles.    operation  of  law,  the  agent  of  the  underwriters. 

The  policy,  taking  the  risk  on  the  vessel  and  cai^,lostor 
not  lost,  although  effected  after  the  loss  happened,  related 
back;  and  by  the  abandonment,  the  underwriters  were 
substituted  in  the  place  of  the  assured ;  and  the  master,  al- 
though the  agent  of  the  owner  until  the  loss  occurred,  be- 
came, upon  the  abandonment,  the  agent  of  theunderwritere. 
The  law  upon  this  subject  is  well  settled,  where  there  is  only 
a  technical  total  loss,  and  any  part  of  the  subject  insured 
remains.  The  interest  in  the  salvage,  whatever  it  may  be, 
becomes  transferred  to  the  underwriters,  and  the  agency  is, 
of  course,  transferred  with  the  subject ;  and  the  agent,  ^here- 
after, becomes  responsible  to  the  underwriters  for  the  faith- 
ful discharge  of  his  trust*  No  action  could  be  sustained  against 
him  by  the  assured  for  the  proceeds,  or  any  misconduct  in 
the  management  thereof.  This  is  not  only  the  settled  rule 
of  law,  but  a  contrary  doctrine  would  involve  the  greatest 
absunfity.  It  would  be  placing  the  absolute  interest  in  the 
property  in  one  party,  and  making  the  agent  accountable  for 
its  management  to  another.  No  action  could  be  sustained 
by  the  assured,  for  the  plain  reason,  that  he  would  have  no 
interest  in  the  subject  of  the  agency. 

And  if  such  would  be  the  effect  of  an  abandonment  in  case 
of  a  technical  total-loss,  there  can  be  no  good  reason  assign- 
ed why  the  rule  should  not  be  applied  to  a  loss  really  total,' 
so  (ar  as  to  transfer  whateyer  agency  could  remain*  So  ttiat, 
whether  the  agency  terminated  by  the  total  destruction  of 
the  subject,  or  was  transferred  by  the  abandonment  to  the 
underwriters,  the  misconduct  of  the  master  could  not  pre- 
judice the  rights  of  the  owner.  The  connexion  of  principal 
and  agent  was  dissolved,  and  they  stood  towards  each  other 
as  mere  strangers,  so  far  as  any  legal  responsibility  could  be 
involved  in  the  conduct  of  the  master.  Such  we  apprehend 
to  he  the  result  of  the  lipplication  of  well  settled  principles 
of  law  to  tho  facts  and  circumstances  presented  by  the  bill 
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of  exceptions,  in  (he  absence  of  any  aathority  to  goyernttie      1897. 
case.  N^^^^fc/ 

We  will  proceed,  then,  brieflj  to  notice  the  cases  tiiat  have  ^  co^ 
been  supposed  to  have  a  bearing  upon  this  question  fiiYour-         ? . 
able  to  the  underwriters.  Roggles. 

In  fitzherUri  v.  Mather^  (1  Term  Rep.  13.)  the  fraud  or 
concealment  relied  upon  to  avoid  the  policy  was,  that  one 
Thomas,  who  on  the  16th  of  September,  and  before  the  loss 
happened,  had  written  a  letter  to  the  a(^nt  of  the  assured, 
and  put  it  in  the  post  office,  but  the  mail  did  not  leave  the 
place  until  the  afternoon  of  tlie  next  da> « before  which  tim^e, 
and  on  the  morning  oftbe  17th,  he  knew  of  the  loss,  but  did 
not  withdraw  his  letter  from  the  post  office,  or  write  another 
^viug  information  of  the  loss.  Here  was,  then,  a  palpable 
case  of  gross  negligence,  if  Thomas  was  to  be  considered  the 
agent  of  the  assured  ;  and,  that  he  was,  appears  not  only  to 
have  been  assumed  by  the  whole  Court,  but  the  conclusion 
is  full)  warranted  by  the  facts  in  the  case.  The  assured,  in 
his  letter  to  Fisher,  who  procured  the  inRurance,  directed 
him  to  procure  it  on  receiving  the  bills  of  lading ;  which 
bills,  it  appears  from  the  ca^e,  were  to  be  sent  to  him  by 
Thomas.  The  letter  and  information  from  Thomas  was, 
therefore,  made  the  foundation  of  the  insuiance,  and  the  as- 
sured adopted  Thomas  as  his  agent,  by  directing  Fuller  to 
procure  insurance  on  receiving  the  bills  of  lading  from  him. 
It  was,  therefore,  a  case  of  concealment,  or  misrepresenta- 
tion, by  one  who  stood  in  the  relation  of  agent  of  the  assured, 
in  the  subject  matter  of  t.he  contract,  and  whose  information 
lay  at  the  foundation  of  it. 

The  caf»e  of  Stevxirt  v.  Dunlop^  (4  Brnvm.  Tarl.  Cas.  and 
Parkj  3^0.)  decided  in  the  House  of  Lords,  is  veiy  imper- 
fectly reported,  the  reasons  of  the  judgment,  and  the 
ground  on  which  the  decision  rested,  not  appearing  in  any 
leport  of  the  case.  Enough,  however,  is  shown,  from  the 
statement  of  facts,  to  put  the  decision  upon  the  plain  ground; 
that  the  policy  was  procured  by  an  agent  of  the  assured  ex- 
pressly instructed  by  him  to  obtain  the  insurance ;  be,  the 
agent,  tiaving  grounds  to  suspect  a  loss  of  the  ship,  which 
grounds  were  not  communicated  to  the  underwriter ;  and,  be- 
sides this,  there  was  enough  to  afford  strong  suspicion,  that 
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1827.      ^  assared  himself  knew  of  (he  loss.    The  moD  who  mX'^ 

\^^y^^  rived  at  Greenock,  knowing  of  the  loss,  communicated  the 

Geo  bterest  information  to  the  friend  and  intimate  acquaintance  of  the 
lot.  Gomp.  * 

f.         assured,  who  desired  it  might  be  concealed.     The  same  day 

Rugglas.  this  (riend  held  a  conversation  with  the  clerk  of  the  assured, 
and  asked  him  if  he  knew  whether  there  was  any  insurance 
upon  the  vessel,  and  if  there  was  any  account  of  her ;  and, 
after  this,  the  assured  directed  this  clerk  to  write  to  get  in- 
surance. The  case  was  open  to  strong  suspicion,  that  the 
friend  of  the  Hssured  had  communicated  to  him  the  informa- 
tion he  had  received  of  the  loss,  which  would  have  been  a 
plain  ground  for  declaring  the  policy  void.  But  if  such  a 
conclusion  is  not  fairiy  warranted,  there  was  enough  com- 
municated to  the  clerk  to  lead  him  to  suspect  a  loss  had 
happened ;  and  be  being  the  agent  employed  to  procure  the 
insurance,  his  principal  was  properly  chargeable  with  all 
the  information  he  had  in  relation  to  the  loss. 

The  case  of  Andrews  ^  Boervm  v.  The  Marine  hswrance 
Company^  (9  Johns.  Rep.  32.)  does  not  seem  to  have  much 
bearing  upon  this  point.  The  decision  tunied  upon  a  ques- 
tion of  fact,  whether  there  was  such  gross  negligence,  or 
constructive  fraud,  as  to  vacate  the  policy.  There  was  no 
question  of  agency  involved  in  the  decision.  The  master 
of  the  vessel  was  part  owner,  and  one  of  the  insured,  and 
there  was  no  point  raised  as  to  his  legal  obligation  to  use  ordi- 
uar}  diligence  in  giving  information  of  the  loss  to  his  co-own- 
ers ;  but  the  Court  considered,  that,  under  the  circumstances 
of  the  case,  he  was  not  chargeable  with  such  negligence  as 
to  vacate  the  policy.  But  what  would  have  been  the  result 
if  the  doctrine  now  contended  for  had  been  applied  to  that 
case  ?  If  what  is  known  to  the  agent  is  considered  as  im- 
pliedly known  to  the  principal,  with  much  more  propriety 
should  the  knowledge  of  one  part  owner  be  imputable  to 
all.  And  the  policy  must  have  been  held  void,  because  pro- 
cured with  implied  knowledge  of  the  loss. 

The  case  of  Gladstone  v.  King^  (i  Maule  ir  Selw.  35.)  did 
not  turn  upon  the  question  now  before  the  Court.  The  claim 
was  for  an  average  loss  upon  the  ship,  in  consequence  of  an 
injury  received  bef6re  the  policy  was  effected.  The  defence 
set  up  was  a  concealment  of  this  fact,  or  negligence  in  the 
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master  in  not  mentioning  it  in  a  Icltcr  written  to  hik  own-      1827. 
ers,  after  the  injury  had  been  received,  and  before  the  policy  ^^^^^'^^ 
was  underwritten.     The  policy,  however,  look  up  the  vcs-  ^,,]J*J|;"J^T^ 
sel  from  the  commencement  of  the  voyage,  and  would,  of         v. 
course,  cover  the  mjury.     The  Court'^considered  the  con-     ^wgglcf 
cealment  material,  and  that  the  underwriter  ought  not  to  be 
charged  with  the  loss.     They  did  not,  however,  decide  the 
policy  to  be  void,  which  would  seem  to  have  been  the  ne- 
cessary consequence  of  a  material  concealment,  according 
to  the  principles  of  insuraiiue  law.     But  they  exonerated 
the  underwriter  by  the  application  of  what  was  avowed  to 
be  a  new  principle :  that  this  antecedent  damage  should 
be  considered  an  implied  exception  out  of  the  policy  ;  and 
this  principle,  say  the  Court,  although  new,  is  adopted  ar 
being  consistent  with  just  ica  nnd  convenience. 

It  is  unnecessat*y  to  say,  whether,  to  such  a  case  arising 
here,  we  should  think  proper  to  adopt  and  apply  this  new 
principle.  It  is  enough  for  the  present  to  say,  the  principle 
does  not  apply  to  the  case  now  before  us.  It  may,  however,  be 
observed,  that  the  decision  in  that  case,  so  far,  at  least,  as  it 
went  to  exonerai.c  the  iusurer  from  the  payment  of  the  ave<* 
rage  loss,  may  be  supported  upon  well  settled  rules.  Infor- 
mation of  the  injury  was  withheld  by  the  captain  whilst  he 
was  acting  in  his  appropriate  character  of  master,  and,  as 
such,  was  the  exclusive  agent  of  the  owner,  and  for  whose 
negUgencd  he  alone  was  responsible.  And  from  what  fell 
from  Lord  Ellenborough  upon  the  trial,  it  may  be  presumed 
this  letter  was  shown  to  the  underwriter,  and,  if  so,  it 
amounted  to  a  rcpresentatioD  that  the  vessel  had  sustained 
no  injury  at  the  date  of  the  letter.  But  unless  the  case  is 
imperfectly  reported,  it  would  be  difficult  to  sustain  it  upon 
principles  heretofore  understood  to  govern  analogous  cases. 

These  are  all  the  cases  cited  oo  the  argument  on  the  part 
of  the  underwriters,  which  are  supposed  to  have  a  bearing 
upon  the  present  question.  We  think,  however,  they  arc 
distinguishable  in  many  material  circumstances,  and  parti  • 
cularly  in  this,  that  the  fraud  or  concealment,  which  was  held 
to  vitiate  the  policies,  was  traced  to  some  agent,  having  con- 
nexion in  some  way  with  procuring  the  insurance :  and  the 

Vol.  Xir,  r,3 
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1 8S7.      agency  was,  therefore,  concerning  the  subject  matter  of  tb<:^ 
y^^\^^^  contract 

lui.  ComT     '^  "'  "^  doubt,  true,  wiili  resiiert  to  policies  of  insurance, 
T.         as  well  H6  to  all  other  contracts,  t^mt  the  principal  is  re- 

^Sftl^*  sponsible  for  the  acts  of  his  agent ;  and  tliat  any  misreprc- 
sentation«  or  material  conceiilnit*nt  by  the  agent,  is  equally 
fatal  to  the  contract,  as  if  it  had  been  the  act  of  the  principal 
himself*  But  such  responsibility  must,  of  necessity,  be  li- 
mited to  cases  where  the  agent  acts  within  the  scope  of  his 
authority  In  the  present  case,'  the  master  wps  clothed  with 
no  authority  or  agency,  in  any  maniier  connected  with  pro- 
curing insurance.  The  misconduct  charged  against  him  oc 
curred,  not  whilst  he  was  acting  as  master,  but  at  a  timo 
when  the  relation  of  master  and  owner  may  well  be  consider ' 
ed  as  dissolved  from  necessity^  by  reason  of  a  total  destruc- 
tion of  the  whole  subject  matter  of  the  agency ;  and  if  not^ 
the  master,  by  the  legal  operation  of  the  abandonment,  be* 
came  the  agent  of  the  underwriters,  and  was  their  agent  al 
the  time  of  his  alleged  misconduct. 

It  is  said,  that,  if  this  is  a  new  question,  the  Court  shoulil 
adopt  such  rule  as  is  best  calculated  to  preserve  good  faiti; 
in  effecting  policies  of  insurance.  But  it  is  by  no  means 
clear,  that  this  end  would  be  best  promoted  by  adopting  the 
rule  contended  for  on  the  part  of  the  underwriters.  Casea 
may  very  easily  be  supposed,  where  negligence  .or  miscon* 
duct  in  agents  of  underwriters,  as  to  matters  not  immediately 
connected  with  effecting  a  poUcy,  will  still  have  a  remote 
influence,  which  may  have  a  tendency  to  prejudice  the  in- 
terest of  the  assured.  Such  cases,  however,  as  well  as  those 
of  the  description  now  under  consideration,  will  most  likely 
'  be  of  rare  occurrence,  and  nice  and  minute  distinctions  prac* 
tically  operate  unfavoun^bly  on  the  business  of  insurance. 

If  underwriters  feel  themselves  eiiposed  to  fraudulent 
practices  in  such  cases,  the  protection  is  in  their  own  hands, 
by  not  assuming  any  losses  that  inay  have  happened  prior  to 
the  date  of  the  policy.  It  is  considered  a  hazardous  under- 
taking to  insure,  lost  or  not  lost,  and  a  proportionate  pre- 
mium is  demanded,  .according  to  the  circumstances  stated, 
to  show  the  probability  or  improbability  of  the  safety  of  the 
subject  insured. 
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Al&ough  no  adjudged  cases  directly  applicable  to  the  one 
before  as  have  been  found,  we  do  not  consider  this  decision 
as  establishing  anj  new  principle  in  the  law  of  insurance,  but 
as  grounded  on  the  application  of  principles  already  set- 
fled^  to  a  new  combination  of  circumstances. 
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1827. 


Brown 

V. 

State  of 
Marvbntl 


Judgment  affirmed. 


[COKSTITUTIONAli  IjAW.] 

Brown  and  Others,  Plaintiffs  in  Error,  n^atnir The  Statl 
OF  Maryland,  Defendant  in  Error. 

An  act  of  a  State  legislature,  requiring  all  importers  of  foreign 
goods  by  the  hale  or  package,  ^&c.  and  other  persons  selling  the 
same  by  wholesale,  bale,  or  package,  &c  to  take  out  a  license,  for 
which  they  shall  pay  50  dollars,  and  In  case  of  neglect  or  refusal 
to  take  out  such  license,  subjecting  them  to  certain  forfeitures  and 
penalties,  is  repugnant  to  that  provision  of  the  constitution  of  the 
United  States,  which  declares,  that  **  no  State  shall,  without  the 
consent  of  Congress,  lay  any  impost,  or  duty  on  imports  or  ex- 
ports, except  what  m^y  be  absolutely  necessary  for  executing  its 
Inspection  laws  ;*'  and  to  that  which  declares  that  Congress  shall 
have  power  **  to  regulate  commerce  with  foreign  nations,  among 
the  several  States,  and  with  the  Indian  tribes.** 


ERROR  to  the  Court  of  Appeals  of  Maryland. 

This  was  an  indictment  in  the  City  Court  of  Baltimore, 
against  the  plaintiffi  in  error,  upon  the  second  section  of  an 
act  of  the  legislature  of  the  State  of  Maryland,  passed  in 
1821,  entitled,  ^^  An  act  supplementary  to  the  act  laying  da* 
ties  on  licenses  to  retailers  of  dry  g^ods,  and  for  other  pur- 
poses.^' The  second  section  of  the  act  provides,  ^'  That 
all  importers  of  foreign  articles,  or  commodities,  of  dry 
goods,  wares,  or  merchandises,  by  bail  or  package,  or  df 
wine,  rum,  brandy,  whiskey,  and  other  distilled  apirituouir 
liquors,  &c.  and  ottier  persons  selling  the  rame  by  whole- 
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1 827.      sale,  bale,  or  package,  hogshead,  barrel,  or  tierce,  shall,  be 

\^^^^  fore  they  arc  authorized  to  sell,  take  out  a  license  as  by  the 

Brown      original  act  is  directed,  for  which  ihey  shall  pay  fifty  dollars ; 

State  of    and  in  case  of  neglect  or  refusal  to  take  out  such  license. 

Maryiaud.    shall  be  subject  to  the  same  penalties  an  <  forfeitures  as  are 

prescribed  by  the  original  act,  to  which  this  is  a  supple^ 

ment."     The  penalties  and  forfeitures  |>rescribed  by  the 

original  act,  which  was  passed  in  1819,  were,  a  forfeiture  oi 

the  amount  of  the  license  tax,  and  a  line  of  lOO  dollars,  to 

be  recovered  by  indictment. 

The  detV'ndants  having  demurred  to  the  indictment,  a 
judgment  was  rendered  upon  the  demurrer  against  them,  in 
the  City  Court,  which  was  affirmed  in  the  Court  of  Appeals^ 
and  the  case  was  brought,  by  writ  of  terror,  to  this  CourL 

Feb.  i^ttr.  Mr.  Meredith,  for  tlie  plaiutitls  in  error,  contended,  that 
the  law  in  question  was  an  unconstitutional  exercine  of  the 
taxing  power  of  Maryland.  He  did  not  deny  the  existence 
of  such  a  power.  As  a  necessary  incident  to  sovereignty, 
it  belonged  to  the  several  States  before  the  adoption  of  the 
constitution,  and  it  still  belongs  to  them,  subject,  however^ 
to  the  restrictions  imposed  upon  its  trxercise  by  the  para- 
mount  autlK>iity  of  that  instrument.  With  regard  to  these 
Vestrictions,  he  did  not  mean  to  contend.  tl»a(  the  gcnc*ral 
grant  contaiued  in  the  eighth  section  of  the  lifst  ailiclcof 
the  constitution,  vested  in  the  national  govemiTjeiit  any 
thing  more  than  a  concurrent  power  of  taxation.  He  ad- 
mitted the  rul&  of  construction,  that  a  grunt  of  piiwer  to 
Congress  does  not,  of  itself,  imply  a  prohibition  of  its  exer- 
cise by  the  States.  The  pow#»i*s  granted  to  the  general  go- 
vernment are  never  to  be  considered  as  exclusive,  unless 
they  are  made  so  in  express  terms,  or  unless,  from  the  na- 
ture of  the  power  itself,  its  concurrent  exercise  must  neces- 
sarily produce  direct  repugnancy  or  incon^patibility.  But 
he  argued,  that  this  was  by  no  means  the  inevitable  result 
jDrom  a  concerreut  exercise  of  the  taxing  power,  becanne  its 
peculiar  nature  rendered  it  often  capable  of  being  exercised 
by  ditferent  authorities  at  the  same  time,  and  even  upon  the 
same  subject,  without  actual  collision  or  interference* 
The  restrictions  which  be  bad  alluded  to^  were  to  be  found 
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in  otiier  provisions  of  the  constitution ;  and  fhey  were  both      \  937. 
express  and  implied.     The  former  were  all  comprised  in  s^^n/*^^ 
the  tenth  section  of  the  first  article,  b>  which  the  States  are      ^''^wn 
prohibited,  unless  with  the  consent  of  Congress,  from  lay-     Sute  of 
ing  any  imposts  or  duties  on  imports  or  exports,  except  Maryland, 
what  may  be  absolutely  necessary  for  executing  their  in- 
spection  laws ;  and  are,  also,  without  such  consent,  forbid* 
Jen  to  impose  any  duty  upon  tonnage.     The  effect  of  this 
prohibition,  coupled  witli  the  general  grant  of  the  taxing 
power  before  referred  to,  is  to  vest  in  the  national  govern* 
roent  an  exclusive  right  to  the  conmiercial  imposts  of  the 
country*    With  the  exception  of  these,  however,  the  power 
to  lay  and  collect  taxes  is  a  concurrent  power. 

But,  like  ail  the  other  concurrent  powers  of  the  States, 
this  power  of  taxation  is  subject,  in  its  exercise,  to  that  ge- 
neral impUed  restriction  which  necessarily  results  from  tfie 
supreme  and  paramount  authority  of  the  Union.  This  is  a 
vital  principle  of  the  political  system,  and  its  direct  opera- 
tion is  to  restrain  the  States  from  the  exercise  of  any  powei 
repugnant  to,  or  incompatible  with,  the  constitution,  or  the 
constitutional  laws  of  the  national  government.  By  which 
is  to  be  understood,  not  merely  a  repugnancy  j^rowing  out 
of  a  concurrent  exercise,  of  the  same  power  by  Congress 
and  a  State  legislature,  but  that  which  ma^-  arise  from  the 
exercise  of  one  power  b)  a  State,  with  refi'rence  to  a  diffe* 
rent  power,  whether  exclusive  or  concurrent,  express  or 
implied,  residing  in  the  general  government* 

Having  stated  and  illustrated  the«e  as  the  constitutional 
limits  of  the  taxing  power  of  tlie  States,  he  insisted,  that 
(bey  hac!^  been  transgressed  by  the  legislative  act  under  con- 
sideration. The  second  section  comprises  all  the  provisions 
of  the  law  which  are  material  to  the  question.  The  true* 
constniction  of  this  section  is  somewhat  doubtful ;  upon  any 
interpretation^  however,  it  prohibits  the  importer  from  sell- 
ing the  imported  merchandise  without  having  first  taken  out 
a  license  to  do  so,  for  which  be  is  required  to  pay  a  stipula* 
ted  tax. 

The  question  then  is,  whether  this  is  such  a  law  as  the  le* 
gislature  of  Maryland  have  a  rii^*  to  pass.  Under  colour  of 
a  license  law.  he  contended  that  this  statute  was  a  palpable 
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1827.      evasion  of  the  express  restriction  upon  the  States  to  ^^lay 
y^^y'^^  duties  on  imports;''  an  indirect  attempt  to  do  that  which  the 
Brown      constitution  has  explicitly  inhibited.     And  he  said  this,  be- 
State  of    cause  he  thought  it  might  be  clearly  shown,  that  a  law,  lay* 
Maryland,   jng  ^  tax  on  the  importer  for  the  privilege  of  selling  the  mer- 
chandise he  has  himself  imported,  which  is  this  law,  ai>d  this 
case,  is  equivaleut,  in  all  substantial  respects,  to  a  duty  on 
imports,  since,  with  a  few  flight  and  unimportant  ditferences^ 
it  answers  all  the  purposes,  and  produces  all  the  effects  of  a 
concurrent  power  in  the  States  to  impose  such  a  duty. 

What  are  the  apparent  differences  between  this  and  a  tax 
directly  on  imports  ?  It  may  be  said,  in  the  first  place,  that 
the  one  is  a  tax  for  the  privilege  of  bringing  the  foreign  article 
into  the  coi]^ntry,  and  the  other  a  tax  for  the  privilege  of  sell- 
ing it  after  it  is  so  brought  in.  But  these  privileges  are  in* 
dissolubly  connected ;  the  right  to  sell  is  a  necessary  inci* 
dent  to  the  right  of  importing.  The  grant  of  a  privilege  to 
import  would  l>e  of  no  value,  unless  it  implies  a  right  to  sell. 
Prohibit  sale,  and  importation  necessarily  ceases.  He 
msdntained  thai,  on  a  fair  and  just  construction  of  the  whole 
revenue  system,  the  implication  was  irresistible.  That  the 
duties  exacted  by  the  general  government  were  paid,  not  for 
the  privilege  to  import  simply,  but  for  the  privilege  of  im- 
porting  foreign  commodities,  and  using  them  in  the  way  of 
merchandise,  might  be  incoutestably  proved,  by  showing 
that  no  goods  were  dutiable,  unless  imported  with  the  inten- 
tion, and  for  the  purpose  of  traffic.  With  this  view,  he  re- 
ferred to  various  provisions  of  the  act  of  March,  1799,  (cb. 
138.  s.  30.  32.  45,  46.  60.  and  107.)  and  to  the  case  of, 
the  Omcord*  This  is  the  principle,  also,  of  the  Englbh 
law  of  customs,  from  which  our  system  is  mainly  borrowed.^ 
It  was  likewise  worthy  of  remark,  that  the  legislation  of  Bfa* 
ryland,  upon  this  subject,  before  the  adoption  of  the  consti- 
tution, was  in  strict  accordance  with  the  same  principle, 
and  carried  it  so  &r  as  to  permit  the  merchant  to  try  the 
market  by  an  actual  sale,  and  paying  the  duties  only  on  the 

a9Crmi€h,5W.    See  also  4  Crandk, S47. 

6  Hak m  tk€  Custom,  Pt.d*eh.SO.  in  JioT;^.  Lmo  7V^M,9I1- 
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portion  sold,  to  export  the  residue  free  of  duty/    There  ts,      i827. 
then,  DO  difference  in  this  respect  between  these  two  modes  v^**v*^b/ 
of  taxation.  *77" 

It  may  be  said  that  these  taxes  are  payable  at  diffe-  Bute  of 
rent  times ;  in  the  one  case,  at  the  time  of  Importation,  Maryland, 
in  the  other,  a(  the  time  of  sale*  But  if  they  are  both  paid 
substantially  for  the  same  privilege,  surely  this  is  not  a  mate- 
rial  difference.  It  is  a  matter  that  simply  concerns  the 
safi'.ty,  certainty,  and  convenience  of  collection ;  but  it  gives 
no  distinctive  charact'^r  to  the  law.  In  point  of  fiict,  bow- 
ever,  the  duty  imposed  by  the  revenue  system  is  not  payable, 
except  it  is  less  than  fifty  dollars,  until  after  the  importation. 

A  third  apparent  difference  may  be  said  to  consist  in  this : 
that  the  import  duty  is  a  charge  upon  the  goods,  the  license 
upon  the  person ;  but  the  one  is  as  much  a  charge  upon  the 
goods  as  the  other,  if  by  that  is  meant  an  increase  of  their 
actual  cost.  The  import  duty  is,  however,  a  personal  charge 
npon  the  importer ;  it  is  not  the  bond  that  alone  makes  him 
personally  liable ;  without  having  given  a  bond,  he  is  still 
answerable  for  the  duties.* 

These  are  the  only  differences  in  the  operation  of  the 
two  taxes,  and  they  are  apparent,  but  not  substantial ;  they 
are  the  disguise  thrown  about  the  law  to  elude  detection. 
The  true  test,  however,  is,  to  consider  the  effect  of  this  law 
upon  the  exclusive  grant  to  the  general  government,  to  rait^c. 
revenue  from  imposts.  The  reasons  for  such  a  grant  arc 
obvious.  The  objects  committed  by  the  constitution  to  the 
general  government  are  of  immense  magnitude,  and  require 
correspondi^i;  means.  Of  ail  species  of  taxation,  that  upon 
imports  is  most  fruitful  and  least  oppressive.  It  is  sound 
policy,  therefore,  to  cherish  and  extend  this  branch  of  the 
public  revenue ;  because,  whenever  it  &ils,  other  modes  of 
taxation  roust  necessarily  be  resorted  to  of  a  more  odious  and 
oppressive  nature.  Now,  the  consequence  of  the  right 
claimed  by  this  law  on  the  part  of  Maryland,  is,  to  place  ^is 
branch  of  the  public  revenue  completely  in  her  power;  as 
entirely  so,  as  if  she  had  constitutionally  a  concurrent  right 

a  HxmtwCn  Lam  ofMaryUmdt  Act  of  1788,  cb.  8C.  s.  84.  Act  of 
1784,  eh.  84  s.  5. 
h  1  MosOA't  ilep.  48fi. 
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1 897*  ^^  ^^^  imports*  It  is  to  enable  her,  at  her  pleasure*  by  means 
K^f-sr^  of  liccDse  laws,  to  annihilaie,  as  it  regards  lier  own  territory, 
Brown  ^jj^  commercial  revenues^  of  the  country.  What  is  to  |)revent 
State  of  her  from  prohibiting  altogether  the  importation  of  foreign 
Marylaod.  merchandise  into  any  of  her  ports  ?  It  is  only  to  increase  the 
price  of  the  license  until  the  commodity  will  no  longer  bear 
the  burden,  and  the  end  is  accomplished.  Importation  must, 
in  that  case,  necessarily  cease,  and  with  it  revenue.  It  is 
not  pretended  that  these  consequences  are  produced  by  this 
particular  law ;  it  is  not  necessary  that  this  should  be  the 
case.  We  are  not  lo  look  at  the  particular  exercise  of  power 
so  much  as  at  tlie  principle  upon  which  the  power  is  assert- 
ed* We  are  not  to  judge  of  the  constitutionality  of  this  law 
by  the  amount  of  tax  which  it  imposes ;  it  is  not  the  decree 
of  taxation,  in  the  particular  instance,  that  determines  the 
right  to  tax*  That  tlie  public  revenue  is,  to  a  certain  de- 
gree, affected  by  the  operation  of  this  law,  is  incontestable, 
liut  if,  on  principle,  Maryland  has  a  right  to  demand 
fifty  dollars  as  the  price  of  a  license  to  sell  imported 
mcrcli?ndise,  she  has  a  right  to  demand  any  sum  for  the 
same  privilege.  If,  in  other  words,  she  is  within  the  pro* 
per  sphere  of  her  taxing  power,  that  power  is,  in  its  na- 
ture, unlimited,  and  she  ma)  carry  it  to  what  extent  she 
pleases.  A  power  to  tax,  this  Court  has  emphatically  said, 
is  a  power  to  destroy,  hi  this  case,  it  is  a  power  to  prohi* 
bit;  a  power  to  deprive  the  government  of  the  means  to  ac- 
complish its  great  objects,  and  conduct  ail  its  important  ope- 
rations ;  a  power  to  defeat  the  intention  of  the  exclusive 
grant  of  commercial  revenue. 

If  Maryland  has  a  right  to  enact  laws  of  this  description, 
she  has  a  right  to  regulate  her  own  foreign  commerce,  al- 
though, by  the  constitution,  it  is  exclusively  vested  in  Con- 
gress. The  imposition  of  import  duties  is  often  resorted  to, 
not  for  the  purpose  of  revenue,  but  to  regulate  commercial 
intercourse  with  foreign  countries.  Discriminating  duties, 
protecting  duties,  prohibitory  duties,  are  so  many  commer- 
cial regulations.  These  may  all  be  resorted  t6  under  the 
disguise  of  license  laws.  If  Maryland  has  a  right  to  pass 
general  license  laws,  she  may  pass  partial  ones ;  she  may 
select  particular  commodities,  and  burthen  their  sale  with  a 
license  duty :  she  may  establish  a  tariflT  of  discriminating 
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duties  for  herdeir,  and  affect,  if  not  defeat,  the  commercial      ^  g^?. 
policy  of  the  country.     In  one  word,  she  may  exercise  the  v^p^v^^m^ 
same  right  to  regulate  commerce  by  means  of  Ijcense  laws,      Brown 
which  a  concurrent  power  to  tax  imports  would  give  her,     Sute  of 
and  thus  evade,  in  this  respect  also,  the  constitutional  pro-  Maryland, 
bibition.     It  may  be  said,  that  this  law  looks  to  no  such  ob- 
ject ;  that  it  is  simply  a  tax  for  revenue,  and  that  there  is  no 
ground  to  apprehend  that  it  will  be  used  for  any  other  pur- 
pose.    But  the  motives  for  legislative  acts  arc  not  fit  sub- 
jects of  judicial  inquiry.     If  the  power  can  be  exercised  for 
one  purpose,  it  may  be  for  another ;  the  intention  may  al- 
ways be  effectually  concealed.    Jt  is  the  principle  of  the 
law,  and  its  capacity  to  be  exerted  for  the  attainment  of 
other  objects  than  that  which  it  professes  to  aim  at  in 
the  particular  case,  that  it  is  proper  and  necessary  to  look 
to.     If  the  States  are  authorized  to  pass  laws  of  this  de- 
scription, the  purposes  which  induced   the  prohibition  arc 
defeated,  and  it  is  rendered  altogether  nugatory. 

Mr.  Taneff  and  Mr.  JoJmson^  contra,  insisted,  that  tlie 
law  of  Maryland  did  not  lay  a  duty  on  imports,  and  was 
not  repugnant  to  the  constitution  of  the  United  States. 

The  act  of  assembly  (they  said)  does  not  impose  a  tax 
on  the  importation  of  foreign  goods,  nor  upon  the  trade  and 
occupation  of  an  importer.  But  the  jtax  is  imposed  upon 
the  trade  and  occupation  of  selling  foreign  goods  by  whole- 
sale after  they  have  been  imported.  It  is  a  tax  upon  the 
profession  or  trade  of  the  party,  when  that  trade  is  carried 
on  within  the  State.  It  is  laid  upon  the  same  principle  with 
the  usual  taxes  on  retailers,  or  innkeepers,  or  hawkers  and 
pedlars,  or  upon  any  other  trade  exercised  within  the  State. 
It  is  true,  the  importers  of  foreign  goods  are,  by  express 
words,  made  subject  to  the  provisions  of  this  law,  provided 
they  sell  by  wholesale ;  but  it  is  the  Mling  by  wholesale 
which  subjects  the  party  to  the  tax ;  it  is  upon  that  trade 
that  the  tax  is  imposed. 

Does  i\ '  constitution  of  the  United  States  forbid  Mary- 
land to  impose  such  a  tax  ?  This  is  the  only  question  pre- 
sented by  <he  record. 

Vol.  :a[I.  54 
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The  plaintiffs  in  error  insist,  that  the  tax  in  question  u 
virtuallj  a  duty  on  imports,  and  violatef^  that  clause  in  the 
constitution  which  declares  that  a  State  shall  not  lay  duties 
on  imports* 

Yf6  answer,  it  is  not,  either  directly  or  indirectly,  a 
duty  on  imports.  A  duty  on  imports  is  a  tribute  paid  to 
the  sovereignty  of  the  country  fo^  permission  to  introduce 
foreign  goods.  To  import,  and  to  bring  in,  mean  the  same 
thing.*  A  duty  on  imports  is,  therefore,  a  duty  on  the 
bringing  in  of  foreign  goods — on  the  act  of  importation. 
The  duty  is  paid  for  the  permission  to  introduce  them ;  it 
is  the  consideration  given  for  that  privilege.  The  party 
buys  the  right  to  introduce  the  goods  into  tb:^  United  States^ 
and  to  place  them'  under  the  protection  of  the  laws  of  the 
country.  He  becomes  liable  to  the  whole  duty  by  the  very 
act  of  importation ;  and  the  amount  is  the  same,  whether 
he  proposes  to  sell  the  goods,  or  to  keep  them  for  his  own 
use,  or  to  give  them  as  a  present  to  another. 
'  After  the  goods  have  been  brought  into  a  State,  the  im^ 
porter  has  one  peculiar  relation  to  them  by  reason  of  his 
being  the  importer.  He  is  known  to  the  State  law»  in  tte 
character  of  owner,  or  as  the  party  entitled  to  (he  custody 
of  the  goods,  and  he  receives  the  same  degree  of  protection 
whether  he  be  the  importer  or  not  the  importer.  The  pro« 
perty,  when  it  has  passed  through  the  custom  houses,  is  no 
longer  under  the  exclusive  protection  of  the  United  States. 
It  is  guarded  by  the  laws  of  the  State — must  be  transferred 
and  otherwise  dealt  with,  according  to  the  laws  of  the  State.^ 
It  is,  therefore,  imported,  or  brought  in,  and  the  act  of  im- 
portation is  completed.  If,  therefore,  a  duty  on  imports 
means  a  duty  on  the  act  of  importation,  or  the  permission 
to  introduce,  it  is  very  clear,  that  the  law  in  question'  is 
not,  directly  or  indirectly,  a  duty  on  imports. 

But,  it  is  said,  that  the  word  ^'  imports,^'  as  used  in  the 
constitution  of  the  United  States,  does  not  mean  importa- 
tion^ but  means  the  goods  imported. 

If  tliis  interpretation  be  right,  then  the  constitution  of  the 


a  Act  of  March  S,  1700,.  cb.  lan.    1  Mason's  Rep.  490.  4  Wheats 
Htp.  246. 
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United  States  must  be  expounded  as  if  it  bad  said,  ^^  }fo      iS37. 
Statt  shally  wiUuna  the  comeni  of  CangretSf  lay  any  imposts  v^^>r^ 
or  duties  on  goods  inportedJ^^     And  if  sucb  be  the  true      ^^<^ 
reading  of  the  constitution,  then  no  State  can  lay  a  tax     Bute  of 
upon  any  article  of  property  which  was  imported  from  a   Muyiandi 
foreign  country.    According  to  this  construction,  imported 
plate,  imported  furniture,  imported  property  of  every  kind^ 
would  be  privileged  property,  and  exempt  from  taxation  by 
the  States.    For,  if  the  word  ^^  imports j^^  as  used  in  the 
constitution,    means  **  goods    imported,^'   ojr   '^  imported 
goods,''  then  the  States,  without  the  permission  of  Congress, 
cannot  tax  property  within  their  dominion,  and  owned  by 
their  citizens,  provided  that  property  has  been '  introduced 
from  abroad.    Such  would  be  the  inevitable  consequence 
of  expounding'the  word  imports  as  if  the  words  ■'•  inqforted 
goods^^  had    been    used.     The  uliiform  practice  of  the 
States,  the  principles  of  justice,  the  interests  of  the  commu- 
nity, are  all  directly  opposed  to  this  construction. 

But,  it  is  said,  that  if  ^*  imports^'  means  importation,  and 
not  the  goods  imported,  yet  the  privilege  of  selling  is  inse- 
parably incident  to  the  importation,  and  is  always  implied 
in  the  privilege  to  import.  This  ai^umcnt,  like  the  one 
last  replied  to^  will  be  found  to  prove  too  much,  and  to  lead 
to  results  that  can  hardly  be  acquiesced  in. 

The  right  to  import  forei^  goods  is  derived  from  the 
United  States.  The  duties  are  imposed  by  the  federal  go- 
vernment, and  are  paid  to  that  sovereignty.  The  permis- 
sion to^import  is  conferred  by  that  government,  and  if  thr^ 
right  to  sell  is  implied  in  the  permission  to  import,  then  the 
right  to  sell  is  derived  from  the  United  States,  and  becomes 
an  absolute  and  vested  right  in  the  importer  as  soon  as  he 
acquires  the  privilege  of  introducing  the  goods ;  that  is,  as 
soon  as  he  pays  the  duties,  or  secures  them,  according  to 
the  acts  of  Congress.  And  if  the  right  to  sell  is  a. vested 
right,  derived  from  the  general  government,  then  this  right 
ca*:not  be  limited,  restrained,  regulated,  or  in  any  manner 
a£[ccted  by  State  legislation.  The  importer,  then,  having 
an  absolute  and  unconditional  right  to  sell,  may  sell  in  any 
place,  and  in  any  manner  he  thinks  proper.  He  may.ofier 
for  sale  laif:e  quantities  of  gunpowder  in  the  heart  of  a  city. 
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Brown 
▼. 

Sute  of 
Maryland. 


The  plaintifi  in  error  insist,  that  the  tax  in  question  is 
virtually  a  duty  on  imports,  and  violatet^  that  clause  in  the 
constitution  which  declares  that  a  State  shall  not  lay  duties 
on  imports* 

Yf6  answer,  it  is  not,  either  directly  or  indirectly,  a 
duty  on  imports.  A  duty  on  imports  is  a  tribute  paid  to 
the  sovereignty  of  the  country  fo^  permission  to  introduce 
foreign  goods.  To  import,  and  to  bring  in,  mean  the  same 
thing.*  A  duty  on  imports  is,  therefore,  a  duty  on  the 
bringing  in  of  foreign  goods — on  the  act  of  importation. 
The  duty  is  paid  for  the  permission  to  introduce  them ;  it 
is  the  consideration  given  for  that  privilege.  The  party 
buys  the  right  to  introduce  the  goods  into  tb:"  United  States, 
and  to  place  them'  under  the  protection  of  the  laws  of  the 
country.  He  becomes  liable  to  the  whole  duty  by  the  very 
act  of  importation ;  and  the  amount  is  the  same,  whether 
he  proposes  to  sell  the  goods,  or  to  keep  them  for  his  own 
use,  or  to  give  them  as  a  present  to  another. 

After  the  goods  have  been  brou^t  into  a  State,  the  im^ 
porter  has  one  peculiar  relation  to  them  by  reason  of  his 
being  the  importer.  He  is  known  to  the  State  law»  in  the 
character  of  owner,  or  as  the  party  entitled  to  (he  custody 
of  the  goods,  and  he  receives  the  same  degree  of  protection 
whether  he  be  the  importer  or  not  the  importer.  The  pro* 
perty,  when  it  has  passed  through  the  custom  houses,  is  no 
longer  under  the  exclusive  protection  of  the  United  States. 
It  is  guarded  by  the  laws  of  the  State — must  be  transferred 
and  otherwise  dealt  with,  according  to  the  laws  of  the  State.^ 
It  is,  therefore,  imported,  or  brought  in,  and  the  act  of  im- 
portation is  completed.  If,  therefore,  a  duty  on  imports 
means  a  duty  on  the  act  of  importation,  or  the  permission 
to  introduce,  it  is  very  clear,  that  the  law  in  question*  is 
not,  directly  or  indirectly,  a  duty  on  imports. 

But,  it  is  said,  that  the  word  ^^  imports,^'  as  used  in  the 
constitution  of  the  United  States,  does  not  mean  importO' 
tion^  but  means  the  goods  imported. 

If  tliis  interpretation  be  right,  then  the  constitution  of  the 
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United  States  must  be  expounded  as  if  it  had  said,  ^^  )fo  1937, 
Siait  shaUyvMioui  the  cmseni  of  Congrttt^  lay  atij/  impost  s 
or  dutiei  on  goods  importtd?^  And  if  such  be  the  true 
reading  of  the  constitution,  then  no  State  can  lay  a  tax 
upon  any  article  of  property  which  was  imported  from  a 
foreign  country.  According  to  this  construction,  imported 
plate,  imported  furniture,  imported  property  of  every  kind, 
would  b6  privileged  property,  and  exempt  from  taxation  by 
the  States.  For,  if  the  word  ^''importM^^  as  used  in  the 
constitution,  means  *^  goods  imported,^'  ojr  "  imported 
goods,''  then  the  States,  without  the  permission  of  Congress, 
cannot  tax  property  within  their  dominion,  and  owned  by 
their  citizens,  provided  that  property  has  been  introduced 
from  abroad.  Such  would  be  the  inevitable  consequence 
of  expoundingtthe  word  imports  as  if  the  words  '^  importtd 
goods^^  had  been  used.  The  utiiform  practice  of  the 
States,  the  principles  of  justice,  the  interests  of  the  commu- 
nity,  are  all  directly  opposed  to  this  construction. 

But,  it  is  said,  that  if  ^'  imports^'  means  importation,  and 
not  the  goods  imported,  yet  the  privilege  of  selling  is  inse- 
parably  incident  to  the  importation,  and  is  always  implied 
in  the  privilege  to  import.  This  ai^oment,  like  the  one 
last  replied  to,  will  be  found  to  prove  too  much,  and  to  lead 
to  results  that  can  hardly  be  acquiesced  in. 

The  right  to  import  forei^  goods  is  derived  from  the 
United  States.  The  duties  are  imposed  by  the  federal  go* 
vernment,  and  are  paid  to  that  sovereignty.  The  permis- 
sion to^import  is  conferred  by  that  government,  and  if  thrt 
right  to  sell  is  implied  in  the  permission  to  import,  then  the 
right  to  sell  is  derived  from  the  United  States,  and  becomes 
an  absolute  and  vested  right  in  the  importer  as  soon  as  he 
acquires  the  privilege  of  introducing  the  goods  ;  that  is,  as 
soon  as  he  pays  the  duties,  or  secures  them,  according  to 
the  acts  of  Congress.  And  if  the  right  to  sell  is  a. vested 
right,  derived  from  the  general  government,  then  this  right 
ca'inot  be  limited,  restrained,  regulated,  or  in  any  manner 
affected  by  State  legislation.  The  importer,  then,  having 
an  absolute  and  unconditional  right  to  sell,  may  sell  in  any 
place,  and  in  any  manner  he  thinks  proper.  He  may* offer 
for  sale  laif:e  quantities  of  gunpowder  in  the  heart  of  a  city. 
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1327,      and  thus  endanger  the  lives  of  the  citizens;  be  may  oder 
y^r^v^^  hides,  fish,  and  articles  of  that  description,  in  places  offeD' 
Brown      give  and  inconvenient  tothepuUic,  and  dangerous  to  the 
State  of    health  of  the  citizens;  he  may  hold  an  auction  at  his  own 
Maryland,   warehouse,  and  refuse  to  pay  any  'tax  to  the  State ;  he  may 
sell  at  retail ;  he  may  sell  as  a  hawker  and  pedlar ;  and  the 
laws  of  the  States  which  impose  taxes  on  these  trades,  are 
unconstitutional  and  void,  so  far  as  the  importer  is  concern- 
ed.    These  taxes  have  been  always  iraposed  by  some  of  tl)e 
States,  and  their  right  to  derive  a  revenue  from    these 
sources  has  never  before  been  questioned* 

Ic  may  be  said,  that  the  right  of  the  importer  to  sell,  is  h 
right  to  sell  by  wholesale  only,  and  not  by  auction,  or  by 
i-etail.  If,  however,  the  right  exists  at  all,  it  cannot  be  limit- 
ed to  sales  by  wholesale.  It  is  said  to  be  incident  to  the 
pprmisf  ton  to  import ;  and  if  it  be  annexed  to  tliat  permis'> 
sion,  then  it  must  be  an  absolute  and  unconditional  right : 
for  where  can  we  find  the  quahficatio  i  ?  It  the  States  arc 
disabled  from  imposing  a  tax  on  the  sales  of  foreign  mer- 
chandise, when  made  by  the  bale  or  package,  why  are  they 
not  equally  unable  to  impose  a  tax  on  the  saleti  of  such 
goods  when  made  by  auction,  or  retail,  or  in  any  other  man- 
ner? The  constitution  gives  no  peculiar  privilege  to  any 
particular  mode  of  sale ;  and  this  Court,  in  expounding  the 
instrument,  will  not  introduce  into  it  new  limitations,  and 
new  divisions  of  power,  not  implied  by  its  words. 

In  fine,  the  importer,  by  the  payment  of  the  duties,  either 
ocquires  the  right  to  sell,  as  well  as  the  right  to  introduce 
the  goods,  or  he  acquires  the  right  to  bring  in  merely.  _In 
the  first  case,  his  right  to  sell  would  be  beyond  the  reach  of 
State  control,  and  State  regulation.  In  the  second  casOj 
the  goods  would  be  subject  to  the  laws  and  authority  of  the 
State.  It  can  hardly  be  held,  that  an  importer  may  sell  in 
any  place,  and  in  any  manner  he  pleases ;  and  if  he  may 
not,  it  is  because  the  disposition  of  the  goods  is  subject  to 
the  regulations  of  the  State  authorities ;  and  if  they  are  so 
subject,  they  are,  consequently,  liable  to  such  burthens  as 
the  State  may  impose  on  any  particular  mode  of  sale  or 
transfer ;  and,  therefore,  liable  to  the  tax  in  question. 
The  cases  cited  of  goods  wrecked  on  our  shores,  can 
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hardly  be  supposed  to  bear  on  thi9  aiguroent.    To  importi      1837. 
implies  an  act  of  the  will^  a  voluntary  iDtroduction  of  the  >^^^r^ 
goods.     Besides,  id  those  crises,  the  question  is,  are  the      »>'^^^ 
goods  liable  to  pay  duty  ?  not  what  rights  will  the  paj^ment     State  of 
of  the  duty  procure  f    And  when  the  questions  are  so  diffe-  Maryland, 
rent,  it  is  not  perceived  how  a  decision  of  the  one  can  in 
any  degree  atlect  the  other.  . 

But,  it  is  insisted,  on  the  other  side,  that  if  the  law  in 
'fuestioo  be  not  repugnant  to  that  clause  in  the  constitution 
which  forbids  a  State  to  lay  a  duty  on  imports,  yet  it  is  in 
violation  of  that  clause  which  gives  Congress  the  power  to 
regulate  commerce  with  foreign  nations.  It  must  be  oh* 
served,  that  this  argument  admits,  argument  gratia^  that 
die  tax  in  question  is  not,  either  directly  or  indirectly, 
a  duty  on  imports*  But  the  plaintiffs  in  error  contend,  that 
although  it  be  not  a  duty  on  imports,  still  the  tax  in  question 
is  forbidden  by  the  constitution  of  the  United  States.  In 
other  words,  they  maintain,  that  the  tenth  section  in  the 
constitution  of  the  United  States  is  not  the  only  one  which 
Kmits  the  taming  power  of  the  States ;  and  that  this  power  is 
still  further  curtailed  by  the  clause  which  gives  Congress  ihi. 
power  to  regulate  commerce. 

It  has  been  settled  by  the  decisions  of  this  Court,  that 
the  grant  of  a  power  to  Congress,  does  not  extinguish  the 
right  of  the  States  to  legislate  on  the  same  subject,  unless 
Congress  exercises  the  power  granted.  And.  when  the 
power  is  exercised,  the  States  may  yet  legislate,  if  the  whole 
ground  of  legislation  has  not  been  covered  by  the  laws  of 
the  United  States ;  provided  the  State  law  be  not  repugnant 
to  that  of  the  federal  government.  As^umirig  tliese  princi- 
ples assettled,  it  would  be  asuflicient  answer  to  this  argument 
to  say,  that  no  law  of  Congress  gives,  or  professes  to  give  to 
the  importer,  the  right  to  sell:  The  revenue  laws  referred 
to,  chaige  duties  in  certain  cases,  where  sales  may  be  niade. 
The  laws  are  framed  on  the  assumption  that  certaiu  foreign 
goods  will  be  permitted  to  be  sold ;  but  these  laws  do  not 
give  that  permission  generally,  nor  point  out  in  what  mode 
they  may  be  sold.  If,  therefore,  under  this  power  to  regu- 
late commerce.  Congress  may  give  the  importer  a  right  to 
aell,yet.tbe  right  is  not  given ;  and  until  it  is  given  by  Con< 
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1897.      8*^^  ^  States  may  regulate  and  tax  the  sales  withaot  yio* 
v^f^^-^to/  fa^tiiig  the  constitution  of  the  United  States. 

Brown        .  £y^  ij^jg  clause  in  the  constitution  does  not  give  to  Con- 
State  of    gr^M  the  power  contended  for*     Bjr  the  constitution  of  the 
Maiyland.   United  States,  the  power  of  taxation  by  the  States  is  restrain- 
ed, by  express  words,  in  certain  cases. 

It  has  always  been  supposed,  that  these  Umitations  of  State 
sovereignty,  in  matters  of  revenue,  so  carefully  and  particu- 
larly  set  down,  excluded  all  inference  and  implication,  and 
left  with  the  States  all  the  powers  of  taxation  not  expressly 
denied  to  them  in  the  restraining  section.  It  is  very  clear, 
that  the  men  who  framed  the  constitution,  and  the  people 
who  adopted  the  constitution,  so  understood  it.  The  Ftde^ 
raliii  must  be  considered  as  eipressing  the  opinions  of  the 
fiiends  of  the  federal  constitution,  both  in  and  out  of  the 
Convention ;  and  in  No.  33,  and  near  the  conclusion  of  that 
number,  the  commentary  on  the  subject  of  the  taxing  power 
is  thus  concluded :  ^^  The  inference  from  the  whole  is,  that 
the  individual  States  would,  under  the  proposed  constitution, 
retain  an  independent  and  uncontrollable  authority  to  raise 
revenue  to  any  extent  of  which  they  may  stand  in  need,  bjf 
evtry  kind  of  taxation^  except  duties  on  imports  and  exports." 
And,  throughout  No.  33  and  Mo.  33  of  the  Federaltst,  the 
same  principle  is  repeatedly  assert'ni  as  a  clear  and  indispu-' 
table  one* 

But,  if  Congress,  under  the  power  to  regulate  conunerce, 
may  authorize  the  importer  to  sell,  then  certain  important 
powers  of  taxation,  besides  duties  on  imports  and  exports, 
have  been  surrendered  by  the  States.  For  if  Congress  may 
give  by  law  to  the  importer  the  right  to  sell.  Congress  may 
direct  how  the  sale  may  be  made,  or  may  allow  the  lo^port- 
er  to  elect  any  mode  be  pleases  j  and,  whenever  this  shall 
be  done  by  the  general  government,  th6  power  of  the  States 
to  regulate  such  sales  is  at  an  eud^  and,  conseiquently,  their 
power  of  taxation  also.  If  tins  argument,  then,  be  sustained  by 
the  Court,  the  authority  of  the  States  to  regulate  and 
to  tax  auctioneers  and  retailers  is  not  *'*'  an  independeni  and 
uncontroUaile  aiuhorixy^'^^  as  was  supposed  by  the  distin- 
guished writers  in  the  Federalistj  but  is  a  mere  dependent 
authority,  and  liable  to  the  control  of  Congress,  so  br  as  fo* 


Brown 
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i*eigD  goods  are  cenceroed.  Congress,  it  is  said,  may  give  1827* 
the  importer  the  right  to  sell.  If  Congress  may  do  so,  then 
the  States  cancot  tai  any  mode  of  sale  which  Congress  may 
please  to  permit  Such  powers  were  sorely  too  important  State  of 
and  Taluable  to  have  been  surrendered  in  this  loose  and  slo*  Maryland 
venly  manner.  If  they  were  to  have  been  given  up  by  the 
States,  they  would  have  been  given  up  in  express  terms, 
like  the  duties  on  imports,  and  not  by  vague  and  uncertain 
inferences*  Besides,  if  Congress  may  give  tfie  right  to  sell 
in  any  manner,  they  may  also  give  the  right  to  sell  in  any 
place  ;  and  the  police  laws  of  the  different  States,  made  for 
their  safety  ot  health,  exist  only  by  the  permission  of  Con-* 
gress.  And  again,  if  Congress  may  not  only  prescribe  the 
terms  upon  which  foreign  goods  may  be  introduced  ihto  the 
country,  but  may  direct  how  they  shall  be  sold,  and  thus 
exempt  the  sales  from  State  taxation,  why  may  not  Con* 
gress,  upon  the  same  principle,  exempt  all  foreign  goods 
from  taxation  by  the  States  ?  If  Congress  may  exercise  ex« 
elusive  dominion  over  foreign  goods^  for  one  purpose,  after 
they  have  been  brought  into  a  State,  why  may  not  the  same 
exclusive  power  l>e  exercised  for  any  other  purpose  ?  Rea- 
sons ofpolicy  might,  indeed,  make  a  ditierence ;  but  we  are 
not  now  discussing  the  policy  of  introducing  new  provisions 
into  the  coudtiiution,  but  endeavouring  to  ascertain  the 
meaning  of  the  words  used  iu  ihe  instrument. 

The  last-argument  urged  in  behalf  of  the  plaintifl'in  error, 
is  founded  on  the  supposed  policy  and  objects  of  the  consti- 

0 

tution,  rather  than  on  the  interpretation  of  any  words  used 
in  the  instrument  itself.  It  is  said,  that  if  a  State  may  im- 
pose the  tax  in  question*  it  may  increase  it  to  any  amount, 
and  by  that  means  the  States  may  prevent  importations  al- 
together. And.  hence  it  is  inferred,  that  a  power  capable  of 
being  so  much  abused,  was  not  intended  to  have  been  left 
with  the  States. 

Nothing  can. be  more  fallacious  than  to  urge  the  possible 
abuse  of  power  by  the  States,  for  the  purpose  of  proving  that 
the  power  has  been  taken  away.  Such  an  ai^ument  goes  to 
the  destruction  of  all  State  power.  Such  a  principle  of  con- 
struction would  put  an  end  to  all  State  authority ;  for  all 
power  may  possibly  be  abused.     The  States  cannot  and 
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1 827«      ought  not  to  be  deemed  more  liable  than  flie  federal  go vera^ 
V^^*v^^^  ment  to  abuse  the  powers  tonfided  to  them  by  the  people  ^ 

flrowo  Q^^  ^^^  ^^y  supposed  and  merely  possible  inconvenience. 
State  oC  which  might  arine  from  an  impro]>er  use  of  State  poweir,  finr- 
Maryland,  ^jgi^  ^  ground  for  deciding  against  the  existence  of  the  power. 
We  must  he  continually  liable  to  this  inconvenience  from 
the  complex  character  of  our  government.  In  the  Federal^ 
ist^  No.  33,  the  rule  of  construction  is  thus  stated :  ^^  It  is 
not  a  mere  possibility  of  inconvenience  in  the  exercise  of 
powers,  but  an  immediate  and  constitutional  repugnancy,  that 
can,  by  implication,  alienate  and  esrtinguisha  pre-existing 
righf  bf  sovereignty.^'  The  possibility  of  inconvenience 
firom  the  improper  use  of  this  power  by  the  States,  is  not, 
therefore,  any  aigument  against  the  existence  of  this  power. 
It  Cannot,  •  by  implication,  alienate  and  extinguish  the 
power  for  which  we  are  contending. 

But,  indeed,  it  is  impossible  that  the  power  to  lay  the  tax 
in  questioi^can  lead  to  any  inconvenience,  or  can  be  used 
to  embarrass  the  regulations,  or  lessen  the  revenue  of  the 
federal  government,  if  the  tax  on  wholesale  dealers  should 
be  8or  heavy  as  to  prevent  importations,  the  people  of  the 
State  will  be  the  principal  sufferers.  .  If  it  enhances  ttie 
price  of  iihported  goods,  the  burthen  is  at  least  as  heavy  on 
the  people  of  the  State  as  it  is  on  the  citizens  of  other  States, 
and  this  furnishes  abundant  security  that  no  such  tax  will 
ever  be  vexatiously  laid.  The  people  of  a  State  cannot  be 
justly  suspected  of  imposing  heavy  burthens  upon  themselves, 
for  the  purpose  of  thwarting  or  embarrassing  the  general  go- 
vernment. If,  indeed,  the  people  of  a  State  could  be  guilty 
ef  such  folly,  they  might,  by  bounties  and  oflier  facilities  to 
manufacturers  tn  their  own  State,  effectually  prevent  tiie 
importation  of  foreign  goods.  Nobody  would  deny  that  the 
States  possess  this  power;  but  nobody  suspects  them  of  be- 
ing disposed  to  abuse  it. 

There  is,  indeed,  no  real  danger  of  serious  inc6nvenience 
from  these  'conflicting  powers.  The  good  ^nse  and  good 
feelings  of  the  people  will  always  apply  the  remedy ;  and 
we  may  safely  confide,  that  the  State  governments,*  and  the 
general  government,  will  never  embark  in  tfie  unprofitable 
contest  oftryingwhich  shall doeaeb  other  themosthami*  Bat 
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if  such  a  state  of  things  should  ever  ti|ke  place,  it  would 
matter  verj  little  how  the  boundaries  of  power  had  been 
marl^ed  out  by  judicial  decision.  The  Union  cannot  be 
preserved  by  the  mere  strength  and  power  of  the  federal 
gqverument.  It  is  dissolved  as  soon  as  it  shall  forfeit  the 
affection  and  confidence  of  the  States. 


1827. 

Brown 
▼. 

State  of 
Marvlan^^ 


The  AUomey  Gemralj  for  the  plaintiffi  in  error,  iu  reply; 
stated  the  questioa  to  be,  whether  a  State  law,  which  ren- 
dered it  criminal  to  import  and  sell  foreign  goods,  without 
the  permission  of  the  State,  which  pen  :ission  was  only  to 
be  obtained  by  paying  a  tax  to  the  State.,  was  repugnant  to 
the  constitution,  laws,  and  treaties  of  the  Union.  If  the 
State  of  Maryland  had  the  power  to  lay  such  a  restraint  op 
the  importation  and  sale  of  foreign  goods,  every  other  State 
must  have  the  same  power ;  and  the  consequence  would  be, 
that  this  power  of  taxation  would  directly  interfere,  both 
with  the  power  of  regulating  commerce,  and  with  the  tax- 
ing power  of  Congress.  The  quantum  of  tax  imposed  by 
the  State  could  make  no  difference.  The  same  principle 
would  apply,  as  in  the  attempt  of  the  same  State  to  tax  the 
Bank  of  the  Uniited  States,  where  the  Co  irt  held,  that  a 
power  to  tax,  was  a  power  to  tax  limited  on  y  by  the  plea- 
sure of  the  State ;  and  that  it  was,  'therefcre,  a  power  to 
destroy.* 

In  the  present  case,  the  power  was  denied  upon  two 
grounds ;  first,  because  the  power  exerted  by  the  law  in 
question  is  that  of  regulating  commerce  wiib  foreign  na- 
tions, and  among  the  several  States,  which  the  Court  has 
determined  to  be  exclusively  vested  in  Congress.^  Second- 
ly, because  it  was  that  of  laying  an  impost,  or  duty  on  im- 
ports, without  the  consent  of  Congress. 

In  order  to  determine  whether  the  present  law  interfered 
with  the  exercise  of  the  power  of  r^ulating  conmierce,  it 
was  only  necessary  to  see  whether  it  undertook  to  prescribe 
the  terms  on  w^iich  commerce  may  be  carried  on  with  ir** 
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reign  nations,  and  among  the  States.    If  it  were  a  power  io 
prescribe  those  terms,  it  was  a  power  to  pn*9cribe  tbe  whole 
terms.    After  Congress,  in  tlie  exercise  of  its  exclusive 
power,  has  prescribed  certain  temtt*,  H  ia  incompetent  for 
the  States  to  add  other  terms*    Could  theie  be  an}-  doubt 
that  the  exclusive  power  of  rt^u luting  foreign  commerce 
included  that  of  prescribing  to  all  the  citizens  of  the  Union 
the  conditions,  and  the  whole  conditions,  on  which  tliey 
•hall  be  permitted  to  bring  into  the  United  States,  for  sale 
or  consumption,  the  productions  of  foreign  countries?  Thi£ 
power  does  not  a^op  with  tlie  permission .  to  bring  than  in  : 
for  if  the  Stales  maj  prohibit  their  sale,  or  restrain,  or  bur- 
then it,  in  any  mode,  they  may,  in  effect,  prohibit  their  im 
portation.    Iftbey  may  prevent  their  sale,  the^  may  proh* 
bit  their  barter  or  excliangc^  or  use  an<i  consumption  in  the 
country,  in  any  and  ever>  mode;  and  thus  cfrcctuaiiY  de 
feat  the  beneficial  exercise  of  the  permission  to  import. 
The  States  might  even  confiscate  the  goods,  or  order  theai 
to  be  burnt  and  destroyed  after  they  were  landed :  and  this 
would  no  more  interfere  with  the  right  of  importation,  ac- 
cording to  the  opposite  aigument,  than  the  law  now  in  ques* 
<ion.    And,  it  was  asked,  whether  the  sagacious  statesmen 
who  framed  the  constitution  meant  to  confer  upon  Congress 
a  power  so  idle  and  illusory  ?    They  looked  to  the  exercise 
of  this  power  of  r^ulating  commerce  as  a  great  source  of 
national  wealth  and  aggrandisement.*    They  looked  to  it 
as  a  great  means  of  developing  the  agricultural  and  manu- 
facturing resources  of  the  country,  and  its  general  industry ; 
as  an  instrument  by  which  the  nation  should  be  enriched  at 
home,  and  rendered  capable  of  countervailing  the  commer* 
cial  regulations  of  foreign  and  rival  nations.     But  if  the 
power  of  regulating  commerce  ceases  on  the  landing  of 
the  goods,  and  the  whole  subject  is  then  delivered  over  to 
the  discretion  of  the  respective  States,  with  their  various 
jiartial  and  discordant  views  of  policy,  its  exclusive  exercise 
by  Congress  will  be  utterly  vain  and  useles?.    So  that  the 
very  existence  of  that  commerce,  a  power  of  regulating 
and  preserving  which  is  so  studiously  conferred  on  Con- 
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gretis,  is  at  last  made  to  depend  upon  the  caprice  and  plea-  1827. 
sare  of  the  States.  What  signifies  the  power  of  regulation, 
if  the  States  >roay  destroy  the  very  substance  of  the  thing 
to  be  regulated  ?  Uniformity,  or  permanency  of  regulation,  State  of 
with  a  view  to  any  purpose  of  policy  in  regard  to  the  agri-  wartknn 
cultural,  manufacturing,  or  commercial  interests  of  the  na- 
tion, is,  of  courne,  as  much  out  of  the  question,  us  if  there. 
wercL  no  Union,  or  as  if  it  were  still  infected  with  all  the 
debility  of  the  former  confederation.  The  same  State 
power,  exercised  upon  short  sighted  and  narrow  views, 
might  be  exerted  so  as  to  defeat  the  other  branch  of  the 
power,  that  of  regulating  commerce  among  the  States.  The 
free  intercommunication  which  now  prevails  bet^veen  the 
States,  may  be  effectually  checked,  by  requiring  a  similar 
license  to  import  into  a  particular  State  the  productions  of 
other  States.  So,  also,  what  the  State  may  do  as  to  trnports^ 
it  may  do  as  to  exports.  It  may  require  a  license  from  the 
exporting  merchant,  and  thus,  in  effect,  lay  a  duty  on  ex- 
ports, although  both  the  States  and  Congress  are  expressly 
forbidden  in  the  constitution*  from  laying  such  a  duty  ;  and 
the  whole  power  of  regulating  the  commerce,  both  of  ex- 
ports and  imports,  is  exclusively  vested  in  Congress.  By 
the  joint  exercise  of  these  two  usurped  powers,  the  State 
may  establish  a  total  non-intercourse  with  other  States,  add 
with  foreign  nations,  in  direct  violation  of  the  laws,  and 
treaties,  and  constitution  of  the  Union.  Or  it  may  make  a 
discrimination  among  foreign  nations,  or  among  the  different 
States,  with  a  view  of  discouraging  their  commerce,  or  of 
encouraging  some  branch  of  its  own  internal  industry,  in 
direct  repugnancy  to  the  policy  of  the  Union,  as  exhibited 
in  its  laws  and  treaties.  One  of  the  avowed  objects  for  con- 
ferring the  power  of  regulating  commerce  upon  Congress, 
was  that  of  raising  a  revenue  for  the  support  of  the  national 
government.  It  was  foreseen,  that  the  prosperity  of  com- 
merce would  best  be  promoted  by  uniform  regulations  con- 
tained in  the  laws  and  treaties  of  the  Union ;  and  it  was 
also  foreseen,  that  an  impost  was  that  species  of  taxation 
best  suited  to  the  genius  and  habits  of  the  American  people/ 
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t837.      ^^^  ^^  ^^  power  now  in  question  niay  be  exercised  by  une 

\^*-v"^   State,  it  may  be  exercised  by  all ;  and  the  principal  source 

Browu      fi^jjj  which  the  revenues  of  the  Union  were  to  be  derived, 

State  of    wilfbe  dried  up,  or  diverted  to  local  purposes.     In  short,  it 

Maryland.   ^^^^  insisted,  that  all  the  evils  for  which  the  constitution  was 

intended  to  provide  an  ctTectual  remedy,  would  be  entailed 

upon  the  country,  by  confinning  th^  validity  of  such  State 

laws  as  the  act  now  in  question. 

March  i£/4.      Mr.  Chief  Justice  Marshall  delivered  the  opinion  of 
the  Court* 

This  is  a  writ  of  error  to  a  judgment  rendered  in  the  Court 
of  Appeals  of  Maryland,  affirming  a  judgment  of  the  City 
Court  of  Baltimore,  on  an  indictment  found  in  that  Court 
against  the  plaintiffs  in  error,  for  violating  an  act  of  the  le- 
gislature of  Maryland.     The  indictment  was  founded  on  the 
second  section  of  that  act,  which  is  in  these  words :   ^^  And 
be  it  enacted,  that  all  importers  of  foreign  articles  or  com- 
modities, of  dry  goods,  wares,  or  mecchandise,  by  bale  or 
package,  or  of  wine,  rum,  brandy,  whiskey  and  other  dis- 
tilled spiritous  liquors,  &c.  and  other  persons  selling  the 
same  by  wholesale,  bale  or  package,  hogshead,  barrel, 
or  tierce,  shall,  before  they  are  authorized  to  sell,  take 
out  a  license,  as  by  the  original  act  is  directed,  for  whict 
they  shall  pay  fiAy  dollars ;  and  in  case  of  neglect  or  re- 
fusal to  take  out  such  license,  shall  be  subject  to  the  same 
penalties  and  forfeitures  as  are  prescribed  by  the  origi- 
nal act  to  which  this  is  a  supplement.^'    The  indictment 
cliaiiges  the  plainnuD  In  error  with  having  imported  and 
sold  one  package   of  foreign  dry  goods  without  having 
license  to  do  so.  A  judgment  was  rendered  against  them  on 
demurrer  for  the  penalty  which  the  act  prescribes  for  the 
offence ;  and  that  judgment  is  now  before  this  Court. 

The  cause  depends  entirely  on  the  question,  whether  the 
legislature  of  a  State  can  constitutionally  require  the  importer 
of  foreign  articles  to  take  out  a  license  from  the  State,  be- 
fore he  shall  be  permitted  to  sell  a  bale  or  package  so  im- 
ported. 

It  has  b<sen  truly  said,  that  the  presumption  is  in  favour 
of  every  legislative  act,  and  that  the  whole  burthen  of  proof 
lies  on  him  who  denies  its  constitutionality.    The  pIaintT6Rs 
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in  error  take  the  bortl^n  upon  themselves,  and  insist  that      1S37. 
the  act  under  consideration  is  repugnant  to  two  provisions 
in  the  constitution  of  the  United  States. 

K  To  that  which  declares  that  ''  no  State  shall,  wifliout 
the  consent  of  Congress,  lay  any  imposts,  or  duties  on  im« 
ports  or  exports,  except  what  may  be  absolutely  necessary 
for  executing  its  inspection  laws/' 

%  To  that  which  declares  that  Congress  shall  have  power 
^'  to  regulate  comnierce  with  foreign  nations,  and  among  the 
several  States,  and  with  the  Indian  tribes.^' 

1.  The  first  inquiry  is  into  the  extent  of  the  prohibition  QuttHon  is  w 
upon  States  ^^  to  lay  any  imposts  or  duties  on  imports  or  ex*  ||,^  i^^^^  \^^^ 
ports."  The  counsel  for  the  State  of  Mary  hind  would  con-  ^Jt^  ***,ow! 
fine  this  prohibition  to  laws  imposing  duties  on  the  act  of  biting  the 
importation  or  exportation.  The  counsel  for  the  plaintifib  ityi^gtmpMU^ 
in  error  give  them  a  much  wider  scope.  «'  duiitt  on 

In  performing  the  delicate  and  important  duQr  of  constru- 
iug  clauses  in  the  constitution  of  our  country,  which  involve 
conflicting  powers  of  the  'government  of  the  Union,  atid  of 
the  respective  States,  it  is  proper  to  take  a  view  of  the  lite- 
ral meaning  of  the  words  to  be  expounded,  of  their  connexion 
with  other  words,  and  of  the  general  objects  to  be  accom- 
plished by  the  prohibitory  clause/  or  by  the  grant  of  power. 

What,  then,  is  the  meaning  of  the  words,  *'  imposts,  or  du- 
ties on  iitiportsor  exports ?'^ 

An  impost,  or  ^uty  on  imports,  is  a  custom  or  a  tax  levied 
on  articles  brought  into  a  country,  and  is  most  usually  secu- 
i*ed  before  the  importer  is  allowed  to  exercise  his  rights  of 
ownership  over  them,  because  evasions  of  the  law  can  be 
prevented  more  certainly  by  executing  it  while  the  articles 
are  in  its  custody.  It  would  not,  however,  be  less  an  impost 
or  duty  on  the  articles,  if  it  were  to  be  levied  on  them  after 
they  were  landed.  The  policy  and  consequent  practice  of  le- 
vying or  securing  the  duty  before,  or  on  entering  the  port,  does 
not  limit  the  power  to  that  state  of  things,  nor,  consequently, 
the  prohibition,  unless  the  true  meaning  of  the  clause  so 
confines  it.  What,,  then,  are  ^^  imports  ?"  The  lexicons  in- 
form us,  they  are  "  things  imported."  If  we  appeal  to  usage 
for  the  meaning  of  the  word^  we  shall  receive  the  same  an 
swer.  They  are  the  articles  themselves  which  are  brought 
into  the  coontiy    *'  A  duty  on  imports,"  then,  is  not  merely 
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1827.      ^  ^°fy  ^^  ^  ^^^  of  importation,  but  18 1  dutjr  on  the  thing 
v^F^r^  imported*     It  is  not,  taken  in  its  literal  senne,  confined  to  a 
Brown      j^^y  levied  while  the  article  iti  entering- the  country,  but  ex- 
State  of    tends  to  a  duty  levied  after  :i  has  entered  the  country.   The 
Maryland,  succeeding  words  of  the  sentence  v^hich  limit  the  prohibi- 
tion, show  the  extent  in  which  it  was  understood.  The  limi- 
tation is,  ^^  except  what  may  be  absolutely  necessary  for  ex- 
ecuting its  inspection  laws.'^     Now,  the  inspection  laws,  so 
fiir  as  they  act  upon  article^  for  exportation,  are  generally 
executed  on  land,  before  the  article  is  put  on  board  the  ves- 
sel;  so  fiur  as  they  act  upon  importations,  they  are  generally 
executed  upon  articles  which  are  landed.     The  tax  or  duty 
of  inspection,  then,  is  a  tax  which  is  frequently,  if  not  always 
paid  for  service  performed  on  land,  while  the  article  is  in 
the  bosom  of  the  country.    Yet  this  tax  is  an  exception  to 
the  prohibition  on  the  States  to  lay  duties  on  imports  or  ex- 
ports.    The  exception  was  made  because  the  tax  would 
otherwise  have  been  within  the  prohibition. 

If  it  be  a  ruleof  interpretation  to  which  all  assent,  that  the 
exception  of  a  particular  thing  from  general  words,  proves 
that,  in  the  opinion  of  the  lawgiver,  the  thing  excepted 
would  be  within  the  general  clause  had  the  exception  r  * 
been  made,  we  know  no  reason  why  this  general  rule  shouL 
not  be  as  applicable  to  the  constitution  as  to  other  instru- 
ments. If  it  be  applicable,  then  this  exception  in  favour  of 
duties  for  the  support  of  inspection  laws,  goes  far  in  proving 
that  the  framers  of  the  constitution  classed  taxes  of  a  similar 
character  with  those  imposed  for  the  purposes  of  inspection, 
with  duties  on  imports  and  exports,  and  supposed  them  to 
be  prohibited. 

If  we  quit  this  narrow  view  of  the  subject,  and  passing  from 
the  literal  interpretation  of  the  words,  look  to  the  objects  of 
the  prohibition,  we  find  no  reason  for  withdrawing  the  act 
under  consideration  from  its  operation* 

From  the  vast  inequality  between  the  ^ifr««reut  States  of 
the  confederacy,  as  to  commercial  advantages,  few  subjects 
were  viewed  with  deeper  interest,  or  excited  more  irritation, 
than  the  manner  in  which  the  several  States  exercised,  or 
seemed  disposed  to  exercise,  the  power  of  laying  duties  on 
Jmports     From  nnotives  wWr.h  were  deemed  sufficient  by 
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(lie  st&ii'^mcii  of  that  day,  the  general  power  of  taxation,  iu-      1337 
dispensabij  necessary  as  it  was,  and  jealous  as  the  Stateswere  v^^v^^^ 
of  any  encroachment  on  it,  was  so  far  abridged  a**  to  forbad      ^'^'^n 
them  to  touch  imports  or  exports,  with  the  single  exception     State  of 
which  has'  been  noticed.     Why  are  they  restrained  from  im-   Maryland, 
posinj;  these  duties  ?  Plainly,  because,  in  the  general  opi« 
nion,  the  interest  of  all  would  be  best  promoted  by  placing 
that  whole  subject  under  the  control  of  (Congress*  Whether 
the  prohibition  to  ^^  lay  imposts,  or  duties  on  imports  or  ex- 
ports,^'  proceeded  from  an  apprehension  that  the  power 
mi^t  be  so  exercised  as  to  disturb  that  equality  among  the 
States  which  was  generally  advantageous,  or  that  harmony 
between  them  which  it  was  desirable  to  preseiVe,  or  to  main- 
tain unimpaired  our  Commercial  connexions  with  foreign 
nations,  or  to  confer  this  source  of  revenue  on  the  govern- 
ment  of  the  Union,  or  whatever  other  motive  might  have  in- 
duced the  prohibition,  it  is  plain,  that  the  object  would  be 
as  completely  defeated  by  a  power  to  tax  the  article  in  the 
hands  of  the  importer  the  instant  it  was  landed,  as  by  a  power 
to  tax  it  while  entering  the  port.    There  is  no  difference, 
in  effect,  between  a*  power  to  prohibit  the  sale  of  an  article, 
and  a  power  to  prohibit  its  introduction  into  the  country. 
The  one  would  be  a  necessary  consequence  of  the  other. 
No  goods  would  be  imported  if  none  could  be  sold.    No 
object  of  any  description  can  be  accomplished  by  laying  a 
duty  on  importation,  which  may  not  be  accoipplished  with 
equal  certainty  by  laying  a  duty  on  the  thing  imported  in 
the  hands  of  the  importer.     It  is  obvious,  that  the  same 
power  which  imposes  a  light  duty,  can  impose  a  very  heavy 
one,  one  which  amounts  to  a  prohibition.    Questions  of 
power  do  not  depend  on  the  degree  to  which  it  may  be  ex- 
ercised.    If  it  may  be  exercised  at  all,  it  must  be  exercised 
at  the  will  of  those  in  whose  hands  it  is  placed.    If  the  tax 
may  be  levied  in  this  form  by  a  State,  it  may  be  levied  to  an 
extent  which  will  defeat  the  revenue  by  impost,  so  far  as  it 
is  drawn  from  importations  into  the  particular  State.    We 
are  told,  that  such  wild  and  irrational  abuse  of  power  is  not 
to  be  apprehended)  and  is  not  to  be  taken  into  view  when 
discussing  its  existence.    All  power  i^alabe  abused ;  and  if 
the  fear  of  itsabnse  is  to  constitute  amareument  against  its 
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existence,  it  might  be  urged  against  the  existence  of  thai, 
which  is  aniversally  acknowledged,  and  which  is  indispensa- 
ble to  the  general  safety.  The  States  will  never  be  so  mad 
as  to  destroy  their  own  commerce/ or  even  to  lessen  it. 

We  do  not  dissent  from  these  general  propositions.  We 
do  not  suppose  any  State  would  act  so  unwiselj.  But  we 
do  not  place  the  question  on  ttoit  ground. 

These  arguments  apply  with  precisely  the  same  force 
against  the  whole  prohibition.  It  might,  with  the  same  rea- 
son be  said,  that  no  State  would  be  so  blind  to  its  own  inte- 
rests as  to  lay  duties  on  importation  which  would  either 
prohibit  or  diminish  its  trade.  Yet  the  firamers  of  our  con- 
stitution have  thought  this  a  power  whicd  no  State  ought  to 
exercise.  Conceding,  ia  the  full  extent  which  is  required, 
that  every  State  Would,  in  its  legislation  on  this  subject,  pro- 
vide judiciously  for  its  own  interests,  it  cannot  be  conceded, 
that  each  would  respect  the  interests  of  others.  A  duty  on 
imports  is  a  tax  on  the  article  which  is  paid  by  the  consu- 
mer* The  great  importing  States  would  thus  levy  a  tax 
on  the  non  importing  States,  which  would  not  be  less  a  tax 
because  their  interest  would  afford  ample  security  against 
its  ever  being  so  heavy  as  to  expel  commerce  from  their 
ports.  This  would  necessarily  produce  countervailing  mea- 
sures on  the  part  of  those  States  whose  ^tuation  was  less  fa- 
vourable to  importation.  For  this,  among  other  reasons, 
the  whole  power  of  laying  duties  on  imports  was,  with  a 
single  and  slight  exception,  taken  from  the  States.  When 
we  are  inquiring  whether  a  particular  act  is  within  this  pro« 
hibition,  the  question  is  not,  whether  the  State  may  so  legis- 
late as  to  tiurt  itself,  but  whether  the  act  is  within  the  words 
and  mischief  of  the  prohibitory  clause.  It  has  already  been 
shown,  that  a  tax  on  the  article  in  the  hands  of  the  importer, 
is  within  its  words  ;  and  we  think  it  too  dear  for  controver- 
sy, that  the  same  tax  is  within  its  mischief.  We  think  it 
unquestionable,  that  such  a  tax  has  precisely  the  same  ten- 
dency to  enhance  the  price  of  the  article,  as  if  imposed 
upon  it  /  bile  entering  the  port. 

Th^  C(>unsel  for  the  State  of  Maryland  insist,  with  great 
reason,  tiiat  if  the  words  of  the  prohibition  be  taken  in  their 
fitmost  latitude   they  will  abridise  the  power  of  taxation. 
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which  all  admit  to  be  essential  to  the  States,  to  an  extent      j  327^ 
which  has  never  yet  been  suspected,  and  will  deprive  them  V^^v^^/ 
of  resources  which  are  necessary  to  supply  revenue,  and     Brown 
which  they  have  heretofore  been  admitted  to  possess.  These     state  of 
words  must,  therefore,  be  construed  with  some  limitation ;  Marjland. 
and,  if  this  be  admitted,  they  insist,  that  entering  the  coun- 
try is  the  point  of  time  when  the  prohibition  ceases,  and 
the  power  of  the  State  to  tax  commences. 

It  may  be  conceded,  that  the  words  of  the  prohibition 
ought  not  to  be  pressed  to  their  utmost  extent ;  that  in  our 
complex  system,  the  object  of  the  powers  conferred  on  the 
government  of  the  Union,  and  tlie  nature  of  the  often  con- 
flicting powers  which  remain  in  the  States,  must  always  be 
taken  into  view,  and  may  aid  in  expounding  the  words  of 
any  particular  clause.  But,  while  we  admit  that  sound 
principles  of  construction  ought  to  restrain  all  Courts  from 
carrying  the  words  of  the  prohibition  beyond  the  object  the 
constitution  is  intended  to  secure ;  that  there  must  be  a  point 
of  time  when  the  prohibition  ceases,  and  the  power  of  the 
State  to  tax  commences  ;  we  cannot  admit  that  this  point  of 
time  is  the  instant  that  the  articles  enter  the  country.  It  is, 
we  think,  obvious,  that  this  construction  would  defeat  the 
prohibition. 

The  constitutional  prohibition  on  the  States  to  lay  a  duty 
on  imports,  a  prohibition  which  a  vast  majority  of  them 
must  feel  an  interest  in  preserving,  may  certainly  come  in 
conflict  with  their  acknowledged  power  to  tax  persons  and 
property  within  their  territory.  The  power,  and  the  re* 
striction  on  it,  though  quite  distinguishable  when  they  do 
not  approach  each  other,  may  yet,  like  the  intervening  co- 
lours betweeii  white  and  black,  approach  so  nearly  as  to 
perplex«tbe  understanding,  as  colours  perplex  the  vision  in 
marking  the  dutinction  between  tbem#  Yet  the  distinction 
exists,  and  most  be  marked  as  the  cases  arise.  Till  they 
do  arise,  it  might  be  premature  to  state  any  rule  as  being 
universal  in  its  application.  It  is  sufficient  for  the  present 
to  say,  generally,  thai  when  the  importer  has  so  acted  upon 
the  thing  imported,  that  it  has  become  incorporated  and 
mixed  up  with  the  mass  of  property  in  the  country,  it  has^ 
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T897.      perhaps,  lost  its  distinctiye  character  as  an  import,  add  has 

\^p*v«^  become  subject  to  die  taxing  power  of  the  State ;  bat  while 

Brown      remaining  the  property  of  the  importer,  in  his  wareboqse, 

State  of    in  the  original  form  or  package  in  which  it  was  imported,  a 

Maryland,  tax  upon  it  is  too  plainly  a  duty  on  imports  to  escape  the 

prohibition  in  the  constitution. 

The  counsel  for  the  plaintiffs  in  error  contends  that  the 
importer  purchases,  by  paytnent  of  the  duty  to  the  United 
States,  a  right  to  dispose  of  his  merchandise,  as  well  as  to 
bring  it  into  the  country ;  and  certainly  the  argument  is  sup- 
ported by  strong  reason,  as  well  as  by  the  ppactice  of  na« 
lions,  including  our  own*  llie  object  of  importation  is 
sale ;  it  constitutes  the  motive  for  paying  the  duties ;  and  if 
the  United  States  possess  the  power  of  conferring  the  right 
to  sell,  as  the  consideration  for  which  the  dqty  is  paid,  every 
principle  of  fyir  dealing  requires  that  they  should  be  under- 
stood  to  confer  it.  The  practice  of  the  most  commercial 
nations  conforms  to  this  idea.  Duties,  according  to  that 
practice,  are  chaiged  on  those  articles  only  which  are  in- 
tended for  sale  or  consumption  in  the  country.  Thus,  sea 
stores,  goods  imported  and  re-exported  in  the  same  vessel, 
goods  landed  and  carried  over  land  for  the  purpose  of 
being  re-exported  from  some  other  port,  goods  forced  in  by 
stress  of  weather,  and  landed,  but  not  for  sale,  are  exempt- 
ed from  the  payment  of  duties.  The  whole  course  of  le- 
gislation on  the  subject  shows,  that,  in  the  opinion  of  the 
Ic^slature,  the  right  to  sell  is  connected  with  the  payment 
of  duties. 

The  counsel  for  the  defendant  in  error  have  endeavoured 
to  illustrate  their  proposition,  that  the  constitutional  prohi- 
bition ceases  the  instant  the  goods  enter  the  country,  by  an 
amy  of  the  consequences  which  they  suppose  must  follow 
the  denial  of  it.  If  the  importer  acquires  the  right  to  sell  by 
the  payment  of  duties,  he  may,  they  say,  exert  that  riglit 
when,  where,  and  as  he  pleases,  and  the  State  cannot  regu- 
late it  He  may  sell  by  rielail,  at  auction,  or  as  an  ittnerant 
pedlar.  lie  may  introduce  articles,  as  gunpowder,  which 
endanger  a  city,  into  the  midst  of  its  population ;  he  may 
introduce  articles  which  endanger  the  public  health,  and 
4hQ  power  of  self-preservation  is  denied.     An  importer  may 
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bring  in  goods,  as  plate,  for  bis  own  use,  and  tiias  i*eiain      ]837. 
Diiich  valaable  property  exempt  from  taxation.  '^irv^^ 

These  objections  to  the  principle,  if  well  founded,  iprould     ^^^'^ 
certainly  be  entitled  to  serioos  consideration.    But,  we.    Sti^'eof 
tiiink,  they  will  be  found,  on  examination,  not  to  belong  ae-   MsfylaD^^ 
cessarily  to  the  principle,  and,  consequently,  not  to  prove, 
that  it  may  (Ot  be  resorted  to  with  safety  as  a  criterion  by 
which  to  measure  the  extent  of  the  prohibition. 

This  indictment  is  agjoinst  the  importer,  for  selling  a  padk- 
age  of  dry  goods  in  the  form  in  which  it  was  imported,  witb- 
out  a  license.  This  state  of  things  is  changed  if  he  sells 
them,  or  otherwise  mixes  them  with  the  general  property* 
of  the  State,  by  breaking  op  his  packages,  and  travelling 
wHh  them  as  an  itinerant  pedlar.  In  tBe  first  case,  the  in^ 
intercepts  the  import,  as  an- import,  in  its  way  to  becoone  in- 
corporated with  the  genieral  mass  of  property,  and  denies  it 
the  privilege  of  becoming  so  incorporated,  until  it  shall  have 
contributed  to  the  revenue  of  the  Stete.  It  denies  to  the 
importer  the  right  of  using  the  privilege  which  he  has  pij^r* 
chased  from  the  United  Stetes,  until  he  shall  have  also  pur- 
chased it  from  the  State.  In  the  last  cases,  the  tax  finds  the 
article  already  incorporated  with  the  mass  of  properly  by 
the  act  of  the  importer.  He  has  used  the  privilege  he  had 
purchased,  and  has  himself  mixed  them  up  with  the  common 
mass,  and  the  law  may  treat  them  a^  it  finds  them.  The 
same  observations  apply  to  plate,  or  other  furniture  used  by 
the  importer. 

So,  if  he  sells  by  auction.  Auctioneers-  are  persons 
licensed  by  the  State,  and  if  the  importer  chooses  to  employ 
them,  he  can  as  little  object  to  paying  for  this  service,  as  ibr 
any  other  for.  which  be  may  apply  to  an  officer  of  the  State. 
The  right  of  sale  may  very  well  be  annexed  to  importsftion, 
without  annexing  to  it,  also,  the  privilege  of  using  the  offi- 
cers licensed  by  the  Stete  to  make  sales  in  a  peculiar  way. 

The  power  to  direct  the  removal  of  gunpowder  is  a 
branch  of  the  police  power,  which  unquestionably  remains, 
and  ought  to  remain,  with  the  States.  If  the  possessor  stores 
it  himself  out  of  town,  Uie  removal  cannot  be  a  duty  6n  im* 
ports,  because  it  contributes  nothing  to  the  revenue.  If  he 
prefers  placing  it  in  a  public  magazine,  it  is  becanfe  he  scores 
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f  (^7^      it  there,  in  his  own  opinion,  more  adTantageoasly  than  else-' 

v^^-v^^^  where*    We  ure  not  sure  that  thia  may  not  be  classed  amoi^ 

Blown      Inspection  lairs.    The  removal  or  destruction  of  infectious 

Butt  of    or  unsound  articles  is,  undoubtedly,  an  exercise  of  that 

BlaryUnd«  power,  and  forms  an  express  exception  to  the  prohibition 

we  are  considering.    Indeed,  the  laws  of  the  United  States 

expressly  sanction  the  health  laws  of  a  State. 

The  principle,  then,  for  which  the  plaintifis  in  error  con* 
tend,  that  the  importer  acquires  a  right,  not  only  to  bring 
the  articles  into  the  country,  but  to  mix  them  with  the  com- 
mon mass  of  property,  does  not  interfere  with  the  necessa- 
ry power  of  taxation  which  is  acknowledged  to  reside  in  the 
States,  to  that  dangerous  extent  which  the  counsel  for  the 
defendants  in  error  seem  to  apprehend.  It  carries  the  pro- 
hibition in  the  constitution  no  farther  than  to  prevent  the 
States  firom  doing  that  which  it  was  the  great  object  of  the 
constitution  to  prevent 

But  if  it  should  be  proved,  fliat  a  duty  on  the  article  itself 
would  be  repugnant  to  the  constitution,  it  is  still  ai^ed, 
that  this  is  not  a  tax  upon  the  article,  but  on  the  perton. 
/The  State,  it  is  said,  may  tax  occupations,  and  this  is  nothing 
more* 

It  is  impossible  to  conceal  from  ourselves,  that  ttiis  is  vm- 
Tying  die  form,  without  varying  the  substance.  It  is  treat* 
ipg  a  prohibition  which  is  general,  as  if  it  were  confined  to 
a  particular  mode  of  doing  the  forbidden  thing.  All  must 
perceive,  that  a  tax  on  the  sale  of  an  article,  imported  only 
for  sale,  is  a  tax  on  the  article  itself*  It  is  true,  the  State 
may  tax  occupations  generally,  but  this  tax  must  be  paid 
by  those  who  employ  the  individual,  or  is  a  tax  on  his  busi- 
ness. The  lawyer,  the  physician,  or  the  mechanic,  must 
eitfier  charge  more  on  the  article  in  which  he  deals,  or  the 
thii^  itself  Is  taxed  through  his  person.  This  the  State  has 
a  right  to  do,  because  no  constitutional  prohibition  extends 
to  it.  So,  a  tax  on  the  occupation  of  an  importer  is,  in  like 
manner,  a  tax  on  importation.  It  must  add  to  the  price  of 
the  article,  and  be  paid  by  the  consumer,  or  by  the  impor- 
ter himself,  in  like  manner  as  a  direct  doty  on  the  article 
itself  would  be  made.  This  the  State  has  not  a  right  to  do, 
because  it  is  prohibited  by  the  constitution. 
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lu  bupport  of  the  aigmneiit,  tfiat  the  prohibition  ceases  1337^ 
the  ipttant  the  goods  are  brooght  into  the  coantry,  a  compa-  \^f^>r^ . 
risoD  has  l>een  drawn  between  the  opposite  words  export  ^  ^^^^ 
and  import.  As/ to  export,  it  is  said,  means  only  to  carry,  suteof 
goods  oat  of  the  country ;  so,  to  import,  nieans  only  to  bring  Maryland, 
them  into  it.  But,  suppose  we  extend  this  comparison  to 
the  two  prohibitions.  The  States  are  forbidden  to  lay  a 
duty  on  exports,  and  the  United  States  are  forbidden,  to  laj 
a  tax  or  duty  on  articles  exported  from  any  State  There 
is  some  diversity  in  language,  but  none  is  perceivable  in  the 
act  which  is  prohibited.  The  United  States  have  the  same 
right  to  tax  occupations  which  is  possessed  by  the  States. 
Now,  suppose  the  United  States '^ould  require  every  ex* 
porter  to  take  out  a  license,  for  which  he  should  pay  stich 
tax  as  Congress  might  think  proper  to  impose;  would  go- 
vernment be  permitted  to  shield  itself  from  the  just  censure 
to  which  this  attempt  to  evade  the  prohibitions  of  the  /con- 
stitution would  expose  it,  by  saying,  that  this  was  a  tax  on 
the  person,  not  on  the  article,  and  that  the  legislature  htfd  a 
right  to4ax  occupations  ?  Or,  suppose  revenue  cutters  were 
to  be  stationed  off  the  coast  for  the  purpose  of  levying  a 
duty  on  all  merchandise  found  in  vessels  which  were  leaving 
the  United  States  for  foreign  countries  ;  would  it  be  received 
as  an  esLCuse  for  this  outrage,  were  the  government  to  s^y 
that  exportation  meant  no  more  than  carrying  goods  out  of 
the  country,  and  as  the  prohibition  to  lay  a  tax  on  imports, 
or  things  imported,  ceased  the  instant  they  were  brought 
into  the  countiy,  so  the  prohibition  tn  tax  articles  exported 
ceased  when  they  were  carried  out  of  the  country  ? 

We*  think,  then,  that  the  act  under  which  the  plaintitis 
in  «rror  were  indicted,  is  repugnant  to  that  article  of  the  con- 
stitution which  declares,  that  ^*  no  State  shall  lay  any  impost 
or  duties  on  imports  or  exports.'^ 

2.  Is  it  also  repugnant  to  that  clause  in  the  constitution  Question  as  tc 
which  empowers  **  Congress  to  regulate  commerce  with  fo-  Jj!ui^illt'  *** 
reign  nations,  and  among  the  several  States,  and  with  the  commerce. 
Indian  tribes?'^ 

The  oppressed  and  degraded  §tate  of  commerce  previous 
io  the  adoption  of  the  constitution  can  scarcely  be  forgotten* 
It  wns  regulated  by  foreign  nations  with  a  single  view  to 
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18S7*     ^^^  ^^'^  ioterestt ;  and  oar  disunited  eflforts  to  coanteract 
\^p*v*^  their  restrictioni  were  rendered  impotent  bj  want  of  combi- 
Brown      nation.    Congress,  indeed,  possessed  the  power  of  making 
State  of    treaties ;  but  the  inability  of  the  federal  government  to  en- 
Maryland,   force  them  bad  become  so  apparent  as  to  render  that  power 
in  a  great  degree  useless.    Those  who  felt  the  injury  arising 
from  this  state  of  things,  and  those  who  were  capable  of  es- 
timating the  influence  of  commerce  on  the  prosperity  of  na- 
.  tions,  perceived  the  necessity  of  giving  the  control  over  this 
important  subject  to  a  single  government.  It  may  be  doubt- 
ed whether  any  of  the  evils  proceeding  from  the  feebleness 
of  the  federal  government,  contributed  more  to  that  great 
revolution  which  introduced  the  present  system,  than  the 
deep  and  general  conviction,  that  commerce  ought  to  be 
regulated  by  Congress.     It  is  not,  therefore,  matter  of  sur- 
prise, that  the  grant  should  be  as  extensive  as  the  mischief, 
and  should  comprehend  all  foreign  commerce,  and  all  c  >m* 
merce  among  the  States.    To  construe  the  power  so  a&  to 
impair  its  efficacy,  would  tend  to  defeat  an  object,  in  the  at- 
tainment of  which  the  American  public  took,  and  justly 
took,  that  strong  interest  which  arose  from  a  full  conviction 
of  its  necessity. 

What,  then,  is  the  just  extent  of  a  power  to  regulate  com- 
merce with  foreign  nations,  and  among  the  several  States? 

This  question  was  considered  in  the  case  of  Qibbana  v. 
Ogden,  (9  Wheat.  Rep.  1.)  in  which  it  was  declared  to  be 
complete  in  itself,  and  to  acknowledge  no  limitations  other 
than  are  prescribed  by  the  constitution.  The  power  is  co- 
extensive with  the  subject  on  which  it  acts,  and  cannot  be 
stopped  at  the  external  boundary  of  a  State,  but  must  enter 
its  interior. 

We  deem  it  unnecessary  now  to  reason  in  support  of  these 
propositions.  Their  truth  is  proved  by  facts  continually 
before  our  eyes,  and  was,  we  think,  demonstrated,  if  they 
could  require  demonstration,  in  the  case  already  mentioned. 

If  this  power  reilcbes  the  interior  of  a  State,  and  may  be 
there  exercised,  it  must  be  capable  of  authorizing  the  sale 
of  those  articles  which  it  introduces.    Commerce  is  inter 
course  :  one  of  its  most  ordinary  ingredients  is  traflic.    It 
is  inconceivable,  that  the  power  to  authorise  this  traffic. 
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when  given  in  the  most  comprehensive  tennsi  with  the  in-      1837. 
tent  that  its  eflBcacy  should  be  complete,  shonld  cease  at  v^^^v*^^ 
the  point  when  iU$  continuance  is  indispensabie-to  its  value,      ^■'^wn 
To  what  puq>ose  should  the  power  to  allow  importation  be     Bute  of 
given,  unaccompanied  with  the  power  to  authorise  a  sale  of  l^a^y^^d. 
ttie  thing  imported  ?    Sale  is  the  object  of  importation,  and 
is  an  essential  ingredient  of  that  intercourse,  of  which  impor- 
tation constitutes  a.  part.    It  is  as  essential  an  ingredient, 
as  indispensable  to  the  existence  of  the  entire  thing,  then,  as 
importation  itself.    It  must  be  considered  as  a  component 
part  of  the  power  to  regulate  commerce.    Congress  has  a 
right,  not  only  to  authorize  importation,  but  to  authorize  the 
importer  to  sell. 

If  this  be  admitted,  and  we  think  it  cannot  be  denied,  whaf 
canjbe  the  meaning  of  an  act  of  Congress  which  authorizes 
importation,  and  offers  the  privilege  for  sale  at  a  fixed  price 
to  e^eiy  person  who  chooses  to  become  a  purchaser  ?  How 
is  it  to  be  construed,  if  an  intent  to  deal  honestly  and  fairly^ 
an  intent  as  wise  as  it  is  monl,  is  to  enter  into  the  construc- 
tion ?  What  can  be  the  use  of  the  contract,  what  does  the 
importer  purchase,  if  he  does  not  purchase  the  privilege  to 
sell? 

What  would  be  the  language  of  a  foreign  government, 
which  should  be  informed  that  its  merchants,  after  import*^ 
ing  according  to  law,  were  forbidden  to  sell  the  merchandise 
imported  ?  What  answer  would  the  United  States  give  to 
the  complaints  and  just  reproaches  to  which  such  an  extra- 
ordinary circumstance  would  expose  them?  N)  apology 
could  be  received,  or  even  offered.  Such  a  state  of  things 
would  break  up  commerce.  It  will  not  meet  this  aigument, 
to  say,  that  this  state  of  thihgs  will  never  be  produced ;  that 
the  good  sense  of  the  States  is  a  sufficient  security  against  it 
The  constitution  has  not  confided  this  subject  to  that  good 
sense*  It  is  placed  elsewhere.  The  question  is,  where  doch 
the  power  reside?  not,  how  far  will  it  be  probably  abused'' 
The  power  claimed  by  the  State  is,  in  its  nature,  in  conflict 
with  that  given  to  Congress;  and  the  gi*eatcr  or  less  extent  in 
which  it  may  be  exercised  does  not  enicr  into  the  t nquirv 
concerning  its  evist«^ncp. 


/ 


44B  CASES  IN  THE  SUPREME  COURT 

1827.  ^^  tbmk,  then,  that  if  the  power  to  authorize  a  sale  ex- 

K^^v^^^  ist^  IB  Congress,  the  conclusion  that  the  rig|)t  to  sell  is  connec  t- 

Browii      ^  ^i^  ^i^g  1^^  permitting  importation,  as  an  inseparable 

8tate  of    incident,  is  inevitable. 

Maryland.  If  the  principles  we  have  stated  be  correct,  the  result  to 
which  they  conduct  us  cannot  be  mistaken.  Any  penalty 
inflicted  on  the  importer  for  selling  the  article  in  his  charac- 
ter of  importer,  must  be  in  opposition  to  tlie  act  of  Congress 
which  authorizes  importation.  Any  charge  on  the  intro- 
duction  and  incorporation  of  the  articles  into  and  with  the 
mass  of  property  in  the  country,  must  be  hostile  to  the  power 
given  to  Congress  to  regulate  commerce,  since  an  essential 
part  of  that  regulation,  and  principal  object  of  it,  is  to  pre- 
scribe the  r^ular  means  for  accomplishing  that  introduction 
and  nicorporaiion. 

The  distinction  between  a  tax  on  the  thing  imported,  and 
on  the  person  of  the  importer,  can  have  no  influence  on  this 
part  of  the  subject.  It  is  too  obvious  for  controversy,  that 
they  interfere  equally  with*  the  power  to  regulate  commerce* 
It  has  been  contended,  that  this  construction  of  the  power 
to  regulate  commerce,  as  was  contended  in  construing  the 
prohibition  to  lay  duties  on  imports,  would  abridge  the  ac- 
knowledged power  of  a  State  to  tax  its  own  citizens,  or  their 
property  within  its  territory. 

We  admit  this  power  to  be  sacred;  but  cannot  admit 
that  it  may  be  used  so  as  to  obstruct  the  free  course  of  a 
power  given  to  Congress.  We  cannot  admit,  that  itntay 
be  used  so  as  to  obstruct  or  defeat  the  power  to  regulate 
commerce.  It  has  beeii  observed,  that  the  powers  remain- 
ing with  the  States  may  be  so  exercised  as  to  come  in  con- 
flict with  those  vested  in  Congress.  When  this  happens, 
that  which  is  not  supreme  must  yield  to  that  which  is  su- 
preme«  This  great  and  universal  truth  is  inseparable  from 
the  nature  of  things,  and  the  constitution  has  applied  it  to 
the  often  interfering  powers  of  the  general  and  State  go- 
vernments, as  a  vital  principle  of  perpetual  operatjpn.""  It 
results,  necessarily,  from  this  principle,  that  the  taxing 
power  of  the  States  must  have  some  limits.  Il  cannot  reach 
and  restrain  the  action  of  the  national  govdmment  within 
its  proper  sphere.     It  cunnot  reach  the  admiDistration  of 


OF  THK  UNITED  STA.TES  449 

justice  m  the  Courtf)  of  the  Union,  or  the  I'.btteption  ol  the      lS3t. 
taxes  of  the  United  States,  or  restrain  the  operation  of  any  >^^/>fc/ 
law  which  Congress  fnay  constitutionally  p^ss.     It  cannot      »'^>^*^ 
interfere  with  any  regulation  of  commerce.     If  the  States     State  of 
may  tax  all  persons  and  property  found  on  their  territory,   MaryUii^. 
what  shall  restrain  them  from  taxing  goods  in  their  transit 
through  the  State  from  one  port  to  another,  for  the  purpose 
of  re-exportation  ?    The  lawa  of  trade  authorize  this  ope-* 
ration,  and  general  convenience  requires  it.      Or    what 
should   restrain    a  State    from  taxing  any  article  passing 
through  it  from  one  State  to  another,  for  the  purpose  of  traf«- 
fic  ?  or  from  taxing  the  transportation  of  articles  passing 
from  the  State  itself  to  another  State,  fop  commercial  pur- 
poses ?    These  cases  are  all  within  the  sovereign  power  of 
taxation,  but  would  obviously  derange  the  measures  of  Con 
gross  to  regulate  commerce,  and  affect  materially  the  pur* 
pose  for  which  that  pywer  was  given.     W'^  deem  it  unne- 
cessary  to  press  this  argument  farther,  or  to  give  additional 
illustrations  of  it,  because  the  subject  was  taken  up,  and 
considered  with  great  attention,  in  MCulloch  v.  The  Slate 
of  Maryland^  (4   Wheat.  Rep.  316.)  the  decision  in  which 
case  is,  we  think,  entirely  applicabk^  to  this. 

It  may  be  proper  to  add,  that  we  suppose  the  principles 
laid  down  in  this  case,  to  apply  equally  to  importations  from 
a  sister  State.  We  do  not  mean  to  give  any  opinion  on  a 
tax  discriminating  between  foreign  and  domestic  articles. 

We  think  there  is  error  in  the  judgment  of  the  Court  of 
Appeals  of  the  State  of  Maryland,  in  affirming  the  judgment 
of  the  Baltimore  City  Court,  because  the  act  of  the  legis- 
lature of  Maryland,  imposing  the  penalty  for  which  the  said 
judgment  is  rendered,  is  repugnanttotheconstitution  of  the 
United  States,  and,  consequently,  void.  The  judgment  is 
to  be  reversed,  and  the  cause  remanded  to  that  Court,  with 
instructions  to  enter  judgment  in  favour  of  the  appellants. 

Mr.  Justice  Thompsoit  dissented.  It  is  with  some  re- 
luctance, and  very  considei-able  diffidence,  that  I  have 
brought  myself  publicly  to  dissent  from  the  opinion  of  the 
Court  in  this  case :  and  did  it  not  involve. an  important  con* 

VoF..  Xir.  .07 
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1 827.      8titQtionaI  qaettioD  relating  to  the  relative  powers  oi  Uie 
s^^*^^^  general  and  State  govermnents,  I  should  sileotiy  acquiesce 
Brown     j^  ^^  judgment  of  the  Court,  although  mj  own  opinion 
Bute  of    might  not  accord  with  theirs. 

MKryland.  The  case  comes  before  this  Court  on  a  writ  of  error  to 
the  Court  of  Appeals  of  the  State  of  Marjiand,  upon  a 
judgment  rendered  in  that  Court  against  the  defendants* 
The  proceedings  in  the  Court  below  were  upon  an  indict- 
ment against  the  defendants,  merchants  in  the  city  of  Bal- 
timore, trading  under  the  firm  of  Alexander  Brown  &  Sons, 
and  to  recover  against  them  the  penalty  alleged  to  liave 
been  incurred,  for  a  violation  of  an  act  of  the  legislature  of 
that  State,  bj  sell*ng  a  package  of  foreign  diy  goods  without 
having  a  license  for  that  purpose,  as  required  by  said  act : 
and  the  only  question  which  has  been  made  and  argued  is, 
whether  the  act  referred  to  is  in  violation  of  the  constitu- 
tion of  the  United  States* 

The  act  in  question  was  passed  on  the  23d  of  February, 
1822,  and  is  entitled  **  A  supplement  to  the  act  laying  du- 
ties on  licenses  to  retailers  of  dry  goods,  and  for  other  pur- 
poses.'^ By  the  second  section,  under  which  the  penalty 
has  been  recovered,  it  is  enacted,  '^  that  all  importers  of 
foreign  articles  or  commodities,  of  dry  goods,  wares,  or  mer- 
chandise, by  bale  or  package,  or  of  wine,  rum,  brandy, 
whiskey,  and  other  distilled  spiritous  liquors,  &c.  and  other 
persoM  selling  the  same  by  wholesale,  bale,  or  package, 
hogshead,  barrel,  or  tierce,  shall,  before  they  are  atUkorized 
to  nllj  take  out  a  license  as  by  the  original  act  is  directed, 
for  which  they  shall  pay  fifty  dollars  \  and,  in  case  of  ne- 
glect or  refusal  to  take  out  such  license,  shall  be  subject  to 
the  same  penalties  and  forfeitures  as  are  prescribed  by  the 
original  act  to  which  this  is  a  supplement/' 

By  the  original  act,  passed  in  1 81 9,  retail  dealers  in  foreign 
merchandise  are  required  to  take  out  a  license ;  and  the  sup- 
plemental act  requires,  that  wholesale  dealers  should  likc- 
wbe  take  out  a  license  to  sell.  These  acts  being  in  pari  ma- 
teria^ are  to  be  taken  together,  and  their  eflect  and  operation 
manifestly  is  nothing  more  than  to  require  retail  and  whole- 
sale dealers  in  foreign  merchandise,  to  take  out  a  license  be- 
fore thev  should  be  authorized  to  sell  such  merchandise- 
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The  act  does  not  require  a  license  to  importj  or  demand  any      ]  337^ 
thing  more  of  the  importer  than  is  required  of  anj  other  \^^>r^ 
dealer  in  the  article  imported.     The  license  is  for  selling,      Brown 
and  is  general,  applying  to  all  persons  :  that  all  importers,     gtate  of 
and  other  persons  selling  by  wholesale,  bale,  or  package,  Maryland. 
&c.  shall,  before  they  are  authorized  to  sell^  take  out  a 
license,  &c« 

I  understand  it  to  be  admitted,  that  these  laws,  so  iar  as 
they  relate  to  retail  dealers,  arc  not  in  violation  of  the  consti- 
tution of  the  United  States :  and,  if  so,  the  question  resolves 
itself  into  the  inquiry,  whether  a  distinction  in  this  respect 
between  a  retail  and  wholesale  dealer  in  foreign  merchan- 
dise, can  eiist  under  any  sound  construction  of  the  consti- 
tution. 

The  parts  of  the  constitution  which  have  been  drawn  in 
question  on  the  discussion  at  the  bar,  and  with  which  the 
law  in  question  is  supposed  to  be  in  conflict,  are,  that  which 
gives  to* Congress  the  power  to  regulate  commerce  with  fo- 
reign nations,  and  among  the  several  States,  and  that  which 
declares  that  no  State  shall,  without  the  consent  of  Con- 
gress, lay  any  imposts,  or  duties  on  imports  or  exports,  ex- 
cept what  may  be  absolutely  necessary  for  executing  its  in- 
spection laws. 

It  is  very  obvious,  that  this  law  can,  in  no  manner  what- 
ever, aflect  the  commercial  intercourse  between  the  States: 
it  applies  purely  to  the  internal  trade  of  the  State  of  Mary- 
land.    The  defendants  were  merchants,  trading  in  the  city 
of  Baltimore.    The  indictment  describes  them  as  such,  and 
alleges  the  sale  to  have  been  in  that  place ;  and  nothing  ap* 
pears  to  warrant  an  inference,  that  the  package  of  goods 
sold  was  not  intended  for  consumption  at  that  place  ;  and 
the  law  has  no  relation  whatever  to  goods  intended  for  trans- 
portation to  another  State.     It  is  proper  here  to  notice, 
that  although  the  indictment  alleges,  that  the  defendants  did 
import  and  sellj  yet  the  District  Attorney,  in  framing  the  in 
dictment,  very  properly  considered  the  offence  to  consist  in 
the  selling,  and  not  in  the  importation  without  a  license 
No  one  will  pretend,  that  if  the  indictment  bad  only  alleged 
that  the  defendants  did  import  a  package  of  foreign  dry 
goods  without  a  license,  it  could  have  been  sustained.   The 
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1837.      ^^^  applies  to  the  importeri  and  other  peranu  selling  by 
\^^^\r^^  wholesale ;  and  the  allegation  that  tlie  defendants  did  irn* 
0fowii     port, is  merely  descriptive  of  the  double  cliaracter  in  which 
Bute  of    tfiey  W^re  dealing,  both  as  importers  and  sellers.     The  in- 
Marjlaod*   dictment  would,  undoubtedly,  have  been  good,  had  it  merely 
alleged  that  the  defendants  .sold  the  package  without  a 
license.     So  that  neither  the  act,  nor  the  form  in  which  the 
complaint  is  presented,  makes  any  discrimination  between 
the  importer  and  any  ot^r  wholesale  dealer  in  foreign  mer- 
chandise,  but  requires  both  to  take  out  a  license  to  sell  i 
nor  does  it  appear  to  me,  that  this  law,  in  any  manner,  in- 
fringesf  or  conflicts  with  the  power  of  Congress  to  regulate 
commerce  with  foreign  nations.  It  is  to  be  borne  in  mind,  that 
this  was  a  power  possessed  by  the  States  respectively  before 
the  adoption  of  the  con8titution,and  is  not  a  powergrowing  out 
of  the  establishment  of  the  general  government.    It  is  to  be 
viewed,  therefore,  as  the  surrender  of  a  power  antecedently 
possessed  by  the  States,  and  the  extent  of  the  surrender  mus< 
receive  a  fair  and  reasonable  interpretation  with  reference 
to  the  object  for  which  the  surrender  was  made.     This  was 
principally  with  a  view  to  the  revenue,  and  extended  only 
to  the  external  commerce  of  the  United  States,  and  did  not 
embrace  any  portion  of  the  interna!  trade  or  commerce  ol 
the  several  States.     This  is  not  only  the  plain  and  obvious 
interpretation  of  the  terms  used  in  the  constitution,  com* 
merce  with  foreign  nations;  but  such  has  been  theconstruC' 
tion  adopted  by  this  Court.     In  the  case  of  Gibbons  y.  Og' 
den^  (9  IVIuat.  Rep,  194.)  the  Court,  in  speaking  of  the 
grant  of  the  power  of  Congress  to  regulate  commerce,  say « 
'*  It  is  not  intended  to  comprehend  that  commerce  which 
is  completely  internal,  which  is  carried  on  between  man  and 
man  in  a  State,  or  between  ditTerent  parts  of  the  same  State, 
and  which  does  hot  extend  to,  or  affect  other  States  ;  such  a 
power  would  be  inconvenient,  and  is  certainly  unnecessary. 
The  enumeration  of  Ihe  particular  classes  of  commerce  to 
which  the  power  was  to  be  extended,  would  not  have  been 
made  had  tlie  intention  been  to  extend  the  power  to  every 
description.    The  enumeration  presupposes  something  not 
enumerated,  and  that  something,  if  we  regard  the  language  on 
the  subject  of  the  sentence  must  be  the  exclusively  internal 
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commerce  of  a  State.     The  genius  and  character  oi  the      1827. 
whole  gOTeromeot  seems  to  be,  thnt  its  action  is  to  be  ap-  v^p^v^^ 
plied  to  all  the  external  concerns  of  the  nation,  and  to  those      l^^o^n 
internal  concerns  which  affect  the  States  generally,  but  not     Scate  of 
to  those  which  are  completely  within  a  particular  State,  Marjland. 
which  do  not  affect  other  States,  and  with  which  it  is  not  ne- 
cessary to  interfere  for"  the  purpose  of  executing  some  of 
the  general  powers  of  the  gOTernment.     The  completely 
internal  commerce  of  a  State,  then,  may  be  considered  as 
reserved  for  the  State  itself."    And,  again,  (208.)  **  t>ie  ac- 
knowledged power  of  a  State  to  regulate  its  police,  its  do- 
mestic trade,  and  to  govern  its.  own  citizens,  may  enable  it 
to  legislate  on  this  subject  (commerce)  to  a  considerable 
extent/' 

If  such  be  the  division  of  power  between  the  general  aad 
State  governments  in  relation  to  commerce,  where  is  the  line 
to  be  drawn  between  internal  and  external  conmierce  ?    It 
appes^rs  to  me,  that  no  other  sound  and  practical  rule  can  be 
adopted,  than  to  consider  the  external  commerce  as  ending 
with  the  imporMion  of  the  foreign  article;  and  the  unporta" 
tion  it  campltU,  as  soon  as  the  goods  are  introduced  into  the 
country,  according  to  the  provisions  of  the  revenue  laws, 
with  the  intention  of  being  sold  here  for  consumption,  or 
for  the  purpose  of  internal  and  domestic  trade,  and  the  du« 
ties  paid  or  secured.   And  this  is  the  light  in  which  this  ques- 
tion has  been  considered  by  this*  and  other  Courts  of  the 
United  States,  (5  CroncA,  368.    9  Cranchy  104.     1  Aluon, 
499.)    This,  it  will  be  perceived,  does  not  embrace  foreign 
merchandise  intended  for  exportation,  and  not  for  consump- 
tion;   nor  articles  intended  for  commerce  between  the 
States ;  but  such  as  are  intended  for  domestic  trade  vritlun 
the  State :  and  it  is  to  such  articles  only  that  the  law  of  Ma^ 
lyland  extends.    I  cannot,  therefore,  think,  that  this  law  at 
all  interferes  fvjth  the  power  of  Congress  to  regulate  comi^ 
merce;  nor  does  Jt,  according  to  my  understanding  of  tlie 
constitution,  violate  that  provision,  with  declares  that  no 
State  shall,  without  the  consent  of  Congress,  lay  any  imposts 
or  duties  on  imports  or  exports,  except  what  may  be  abso- 
lutely necessary  for  executing  its  inspection  laws* 
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1827.  1'he  compensation  required  by  this  law  to  be  paid  for  a 

license  to  sell,  cannot  be  considered  an  impost  or  duty,  with* 
in  the  sense  and  meaning  of  these  terms,  as  used  in  the  con* 
State  of  stitution.  They  refer  to  the  foreign  duty,  and  not  to  any 
Maryland,  charge  that  njay  grow  out  of  the  internal  police  of  the  States. 
It  may  indirecily  fall  on  the  imported  articles,  and  enhance 
the  price  in  the  sale ;  but  even  this  is  not  an  expense  imposed 
on  the  importer  or  other  seller,  but  is  borne  ultimately  by 
the  consumer. 

But  the  broad  principle  has  been  assumed  on  the  ai^umenc 
that  the  payment  of  the  foreign  duty  is  a  purchase  of  the  right 
and  priTilege,  not  only  of  introducing  the  goods  into  tho 
country,  but  of  celling  them  free  from  any  increased  burden 
imposed  by  the  States ;  and,  unless  this  principle  can  be  sus- 
tained, thelaw  in  question  is  not  m  violation  of  the  constitu- 
tion. 

The  counsel,  however,  aware  that  the  principle  thus 
broadly  laid  down,  if  practically  carried  out  to  its  full  extent, 
would  lead  to  consequences  so  obviously  intcnable,  that 
it  would  at  once  show  the  unsoundness  of  tlic  principle  it* 
self,  have  limited  its  application  to  the  first  wholesale  dis- 
position of  the  merchandise.  Can  such  a  distinction,  how- 
ever, be  sustained  ?  There  is  nothing  certainly  in  the  letter 
of  the  constitution  to  support  it ;  nor  docs  it  fall  within  any 
reasonable  mtendment  growing  out  of  tlie  nature  of  the  sub- 
ject matter  of  the  provision.  The  prohibition  to  the  States 
is  against  laying  any  impost  of  duty  on  imports.  It  is  the 
merchandise  that  is  exempted  from  the  imposition*  The 
constitution  no  where  gives  any  extraordinary  protection  to 
the  importer.  So  that,  if  the  law  was  confined  to  the  im- 
porter only,  he  could  find  no  exemption  from  the  operation 
of  State  laws*  Nor  is  there,  according  to  my,  judgment, 
any  rational  grounds,  upon  which  the  constitution  may  be 
considered  as  extending  such  exemption  to  wholesale,  and 
not  to  retail  dealers.  If  the  payment  oTthe  foreign  duty  is 
the  purchase  of  the  privilege  to  sell,  as  well  as  to  introduce 
the  article  into  the  country,  where  can  be  the  diflerence 
whether  this  privilege  is  exercised  in  the  one  way  or  the 
other  ?  The  retail  merchant  often  imports  his  own  good!  : 
and  why  should  be  be  compelled  to  take  out  a  license  to  sell. 
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when  his  neighbour,  who  imports  and  sells  by  wholesale,  is  1897* 
exempted.  But  the  distinction  is  altogether  fruitless,  and 
does  not  effect  the  object  supposed  to  have  been  intended^ 
viz.  to  take  from  the  States  the  power  of  imposing  burdens  Bute  of 
upon  foreign  merchandise,  that  might  tend  to  lessen  or  en-  Marvland 
tirely  prevent  the  importation,  and  thereby  diminish,  the  re- 
venue of  the  United  States.  It  is  very  evident  that  no  such 
purpose  can  be  accomplished,'  by  limiting  the  protection  to 
the  first  sale.  It  was  admitt'id,  that  after  the  first  sale,  and  the 
article  becomes  mixed  and  incorporated  in  the  general  mass  of 
the  property  of  the  country,  and  to  be  applied  to  domcsiicuse, 
it  loses  this  pretended  privilege.  But  every  one  knows,  that 
whatever  charge  or  burden  is  imposed  upon  the  retail  sale,  af- 
fects the  wholesale  indirectly,  as  much  as  if  laid  directly  upon 
the  wholesale.  The  retail  dealer  takes  this  charge  into  cal> 
culation  in  the  purchase  from  the  wholesale  merchant,  and 
which,  of  course,  equally  affects  the  importation.  Suppose 
the  fifty  dollars  required  to  be  paid  by  the  wholesale  dealer, 
was  imposed  on  the  retail  merchant,  would  it  not  equally 
affect  the  importation  ?  It  would  equally  increase  the  bur- 
den, and  enhance  the  expense  of  the  article  when  it  comes 
into  the  hands  of  the  consumer,  and  on  whom  all  the  charges 
ultim&tely  fall.  And  if  these  charges  are  so  increased  by 
the  State  governments,  in  any  stages  of  the  internal  trade, 
as  to  check  their  sale  for  coAsumption,  it  will  necessarily  af- 
fect the  importation.  So  that  nothing  short  of  a  total  ex- 
emption from  State  charges  or  taxes,  under  all  circumstan- 
ces, will  answer  the  supposed  object  of  the  constitution. 
And  to  push  the  principle  to  such  lengths,  wouldbe  arestric> 
tion  upon  State  authority,  not  warranted  by  the  constitu- 
tion. 

It  certainly  cannot  be  maintained,  that  the  States  have  no 
authority  to  tax  imported  merchandise;  But  the  same  prin- 
ciple of  discr^Bination  between  the  wholesale  and  retail 
dealer,  as  to  a  license  to  sell,  would  seem  to  me,  if  well-found- 
ed, to  extend  to  taxes  of  every  description.  And  it  wouPd 
present  a  singular  incongruity,  to  exempt  a  wholesale  mer- 
chant from  all  taxes  upon  his  stock  of  goods,  and  subject  to 
taxation  the  like  stock  of  his  neighbour  who  was  selling  by 
retail 
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1897.  '^^^  l^i^  down  in  No.  32  of  the  Pederalistj  (and  1  believf 

oniversally  admitted,)  ^'  that  the  States,  with  the  sole  ex- 
ception of  duties  on  imports  and  exports,  retain  authority  to 
State  of  ^^^  in  the  most  absolute  and  unqualified  sense ;  and  auy  at- 
^vyland.  tempt  on  the  part  of  the  national  government  to  abridge 
them  in  the  exercise  of  it,  would  be  a  violent  assumption  of 
power,  unwarranted  by  any  article  or  clause  in  the  constj> 
tution.''  Although  an  impost  or  duty  may  be  considered  a 
tax  in  its  most  enlarged  sense,  yet  every  tax  caqnot  be  un- 
derstood to  mean  an  impost  or  duty  in  the  sense  of  the  con* 
stitution.  As  here  used,  it  evidently  refers  to  the  foreign 
duty  imposed  by  revenue  laws.  It  would  be  a  singular 
use  of  the  term  impost^  to  apply  it  to  a  tax  on  real  estate ;  and 
no  one,  I  presume*  would  contend,  that  all  imported  articles 
upon  which  the  duties  have  been  paid,  are  exempt  from  all 
State  taxation  in  the  hands  of  the  consumer.  And  yet  this 
would  follow,  if  duitf  and  tax  are,  in  all  respects,  synony- 
mous ;  for  the  constitution  declares,  that  no  State  shall  lay 
any  duty  on  importt^  viz.  the  article  imported.  To  avoid 
these  consequences,  which  are  certainly  inadmissible,  the 
inhibition  to  the  States  must  be  understood  as  extending 
only  to  foreign  duties,  and  not  to  taxes  imposed  by  the 
States,  after  the  imports  become  articles  of  internal  trade, 
and  for  domestic  use  and  consumption ;  they  then  become 
subject  to  State  jurisdiction. 

This  law  seems  to  liave  been  treated  as*  if  it  imposed  a 
tax  or  duty  upon  the  importer,  or  the  importation.  It  cer- 
tainly admits  of  no  such  construction.  It  is  a  charge  upon 
the  wholesale  dealer,  whoever  he  may  be,  and  to  operate 
upon  the  sale,  and  not  upon  the  importation.  It  requires 
the  purchase  of  a  privilege  to  sell,  and  must  stand  on  the 
same  footing  as  a  purchase  of  a  privilege  to  sell  in  any  other 
manner,  as  by  retail,  at  auction,  or  as  hawkers  and  pedlars, 
or  in  whatever  way  State  policy  may  require.  Whether 
such  regulations  are  wise  and  politic,  is  not  a  question  for 
this  Court.  If  the  broad  principle  contended  for  on  the  part 
of  the  plaintiffs  in  error,  thatthepayment  of  the  foreign  duty 
is  a  purchase  of  the  privilege  of  selling,  be  well  founded,  no 
limit  can  be  set  by  the  States  to  the  exercise  of  this  privi- 
lege.   The  first  sale  may  be  made  in  defiance  of  all  State 
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regulation^  and  all  State  laws  regulating  sales  of  foreign      isst/ 
goods  at  auction,  and  imposing  a  duty  thereupon,  are  un-  >^^v^^ 
constitutional,  so  far,  at  all  events,  as  the  sale  may  be  by     ®^^^ 
bale,  package,  hogshead,  barrel  or  tierce,  &ec.    And,  indeed,     State  of 
if  the  right  to  sell  follows  as  an  incident  to  the  importation,   MaryUndi. 
it  will  take  away  all  State  control  oyer  infectious  and  noxious 
goods,  whilst  unsold,  in  the  hands  of  the  importer.    The 
principle,  when  carried  out  to  its  full  extent,  would  inerita- 
biy  lead  to  such  consequences. 

It  has  been  uiged  with  great  earnestness  upon  the  Court, 
that  if  the  States  are  permitted  to  lay  toch  chaiges  and  tax^s 
upon  imports,  they  may  be  so  multiplied  and  increased  as 
entirely  to  stop  all  importations.  If  this  ailment  presents 
any  serious  objection  to  the  law  in  question,- the  answer  to 
it,  in  my  judgment,  has  already  been  given :  that  the  limita- 
tion, as  contended  for,  of  State  power,  will  hot  efiect  the  ob- 
jects  proposed.  Whether  this  additional  burden  is  imposed 
upon  the  wholesale  or  retail  dealer,  it  will  equally  affect  the 
importation ;  and  nothing  short  of  a  total  exemption  from 
all  taxation  and  charges  of  every  description,  will  take  from 
the  States  the  power  of  legislating  so  as  in  some  way  may 
indirectly  affect  the  importation. 

But  arguments  drawn  against  the  existence  of  a  power 
from  its  supposed  abuse  are  illogical,  and  generally  lead  to 
unsound  conclusions.  And  this  is  emphatically,  so  when  ap- 
plied to  our  system  of  government.  It  supposes  the  interest 
of  the  people,  under  the  general  and  State  governments,  to 
be  in  hostility  with  each  other,  instead  of  considering  the 
two  governments  as  parts  only  of  the  same  system,  and  form* 
ing  but  one  government  for  the  same  people,  having  for  its 
object  the  same  common  interest  and  welfare  of  all. 

If  the  supposed  abuse  of  a  power  is  a  satisfactory  objec- 
(ion  to  its  existence,  it  will  equally  apply  to  many  of  the 
powers  of  the  general  government ;  and  it  is  as  reasonable 
to  suppose  that  the  people  would  wish  to  injure  or  destroy 
themselves,  through  the  instrumentality  of  the  one  govern- 
ment as  the  other. 

The  doctrine  of  the  Court  in  the  case  of  M^Culloch  v* 
Ihe  Stale  of  MatyUmdj  (4  Wheat,  Rep.  316.)  has  been  urgeil 
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1327.  ^  haying  a  bearing  upon  thii  question  unfavourable  to  the 
v^»*v^^»/  ralidity  of  the  law.  But  it  appears  to  roe,  that  that  case 
Brown  warrants  no  such  conchision.  It  is  there  admitted,  that  the 
State  of  power  of  taltition  is  an  incident  of  sovereignty,  and  is  co-ex- 
MarjlQod.  tensive  with  that  to  which  it  is  an  incident.  And  that  all  sub- 
jects, over  which  ihe  sovereign  power  of  a  State  extends,  are 
objects  of  taxation.  The  bank  of  the  United  States  could 
not  be  taxed '  by  the  States,  because  it  was  an  instrument 
employed  by  the  government  in  the  execution  of  its  power?. 
It  was  called  into  existence  under  the  authority  of  the  Uni- 
ted States,  and  of  course  could  not  have  previously  existed 
as  an  object  of  taxation  by  the  States.  Not  so,  however, 
with  respect  to  imports ;  they  were  in  existence,  and  under 
the  absolute  jurisdictiiMi  and  control  of  the  States,  before  the 
adoption  of  the  constitution;  And  it  is,  therefore,  as  to 
them,  a  question  of  surrender  of  power'  by  the  States,  and 
to  what  extent  this  has  been  given  up  to  the  United  States. 
And  it  is  expressly  admitted  in  that  case,  that  the  opinion 
did  not  deprive  the  Ststes  of  any  resources  they  originally 
possessed  *,  nor  to  any  tax  paid  by  the  real  property  of  the 
bank,  in  common  with  the  other  real  property  wiUiin  the 
State  ;  nor  to  a  tax  imposed  on  the  interest  which  the  citi- 
zens of  Maryland  may  hold  in  the  institution,  in  cotnmon, 
with  other  property  of  the  same  description  throughout  the 
State.  But  the  tax  was  held  unconstitutional,  because  laid 
on  the  operations  of  the  bank,  ai»d  consequently  a  tax  on 
the  operation  of  an  instrument  employed  by  the  government 
of  the  Union  to  carry  its  powers  into  execution ;  and  this 
instrument,  created  by  the  government  of  the  Union.  But 
(Kese  objections  do  not  apply  to  the  law  in  question.  The 
government  of  the  Union  found  the  States  in  the  full  exercise 
of  sovereign  power  over  imports.  It  was  one  of  the  sources 
of  revenue  originally  possessed  by  the  States.  The  law  does 
not  purport  to  act  directly  upon  any  thing  which  has  been 
surrendered  to  the  general  government,  viz.  the  external 
commerce  of  the  State.  It  may  operate  indirectly  upon  it  to 
foipe  ettent  *,  but  cannot  be  made  essentially  to  impede  or 
retard  the  operations  of  the  government ;  not  more  so  than 
might  be  effected  by  a  tax  on  the  stock  held  by  individuals 
in  the  hank  of  the  United  States.    And,  indeed,  the  power 
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oi  crippling  the  operations  of  the  gOTemment,  in  the  former.     1 397. 
case,  would  not  be  so  practicable  as  in  the  latter  \  for  it  ha^  v^^^/^^^ 
the  whole  range  of  the  property  of  its  citizens  for  taxation,     Brown 
and  to  provide  the  means  for  carrying  on  its  measures.    So     State  of 
that  it  would  be  beyond  the  reach  of  the  States  materially  Marylnnd. 
to  affect  the  operations  of  the  general  government,  by  tax- 
ing foreign  merchandise,  should  they  be  disposed  so  to  do* 
I  am,  accordingly,  of  opinion,  that  the  judgment  of  the 
Court  of  Appeals  of  the  State  of  Maryland  ought  to  be 
affirmed. 

JuDOKKHT.  This  cause  came  on,  &c.  On  consideration 
whereof,  this  Court  is  of  opinion,  that  there  is  error  in  the 
judgment  rendered  by  the  said  Court  of  Appeab  in  this, 
that  the  judgment  of  the  City  Court  of  Baltimore,  condemning 
the  said  Alexander  Brown,  Greoige  Brown,  John.  A.  Brown, 
and  James  Brown,  to  pay  the  penalty  therein  mentionedf 
ought  not  to  have  been  so  rendered  against  them,  because 
iheact  of  the  legislature  of  the  State  of  Blaryland,  entitled, 
'^  An  act  supplementary  to  the  act  laying  duties  on  licenses  to 
the  retailers  of  dry  goods,  and  for  other  purposes,''  on  which 
the  indictment  on  which  the  said  judgment  was  rendered  is 
founded,  so  far  as  it  enacts,  *^  that  all  importers  of  foreign 
articlies,  of  dry  goods,  wares,  or  merchandise,  by  bale  or 
package,  or  of  wine,  rum,  brandy,  whiskey,  or  other  dbtil- 
led  spiritous  liquors,  Sic.  selling  the  same  by  wholesale, 
l;Mtle,  or  package,  hogshead,  barrel,  or  tierce,  shall,  before 
they  are  authorized  to  sell,  take  out  a  license  as  by  the  ori- 
ginal act  is  directed,  for  which  they  shall  pay  fifty  dollars : 
and,  in  case  of  neglect  or  refusal  to  take  out  such  license, 

• 

shall  be  subject  to  the  same  penalties  ^nd  forfeitures  as  are 
prescribed  by  the  original  act  to  which  this  is  a  supplement,'* 
is  repugnant  to  the  constitution  of  the  United  States,  and 
void ;  wherefore  the  said  Court  of  Appeals,  before  whom 
the  said  judgment  of  the  said  City  Court  of  Baltimore  was 
brought  by  appeal,  ought  not  to  have  affirmed,  but  should 
have  reversed,  the  same.  Wherefore  it  is  considered  by 
this  Court,  that  the  said  judgment  of  the  said  Court  of  Ap- 
peals, affirming  the  said  judgment  of  the  City  Court  of  Bal- 
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1327*     timore)  be  RiTEBftSD  and  avitullbd,  and  that  the  cause  be 
V^^^^r  remanded  to  the  said  Court  of  Appeals,  with  directious  to 
U.  States   reyerse  tbe  samoi 

T. 

Gooding.  , 


rSLAVB  Trabs  Acts.    £yinsircE.    pLEADrr(6. j 
The  Uhitbd  Statss  agavn$t  Gooding. 

Upon  an  indictment  under  the  Blare  Trade  Act  of  tlie  SOth  ui 
April,  1818,  ch.  97S.  against  die  owner  of  the  ship,  testimony 
of  die  declarations  of  the  master,  being  a  part  of  the  res  guUt, 
connected  witli  acts  in  lurtherance  of  the  voyage,  and  within  the 
scope  of  his  authority,  as  agent  of  the  owner,  in  the  conduct  of 
the  guilty  enterprise,  b  admissible  in  eVidence  against  the  owner. 

tJpon  such  an  indictment  against  the  owner,  charging  him  with  fit* 
ting  out  the  ship  with  intent  to  employ  her  in  the  illegal  *  voyage, 
evidence  is  admissible  that  he  commanded,  authorized,  an^  super* 
intfnded  die  fitment,  through  the  instrumentality  of  his  agents, 
without  being  personally  present. 

It  is  not  essential  to  constitute  a  fitting  out,  under  the  acU  of  Con- 
gress, that  every  equipment  necessary  for  a  slave  voyage,  or  any 
equipment  peculiarly  adapted  to  such  a  voyage,  should  be  taken 
on  board ;  it  is  sufficient  if  die  vessel  is  actually  fitted  out  witli  in* 
tent  to  be  eaoployed  in  the  iUegal  voyage. 

In  sueh  an  indictment,  it  is-  not  necessary  to  specify  the  particulars 
of  the  fitting  out;  it  is  sufficient  to  allege  the  offence  in  the  words 
of  the  statute. 

Nor  is  it  necessary  that  there  should  be  any  principal  offender  to 
whom  the  defendant  might  be  aiding  and  abetting.  These  terms 
in  the  statute  do  not  refer  ;o  the  relation  of  principal  and  acces* 
sory  in  cases  of  felony ;  both  the  actor,  and  he  whff  aids  and  abets 
the  act,  are  considered  as  principals. 

It  is  necessa^  that  the  indictment  should  aver,  that  the  vessel  was 
built,  fitted  out,  &c.  or  caused  to  sail,  or  be  sent  away,  mthin  the 
jwrisdictionof  the  United  States. 

An  averment  that  the  ship  was  fitted  out,  &c.  *'  with  intent  that  the 
said  vessel  should  be  employed"  in  the  slave  trade,  is  fatally  defec- 
j:ive,  the  words  of  the  sutute  being,  *«  witd  intent  to  empfoy'Mhe 
vessel  in  the  slave  trade,  and  exchisively  referring  to  the  intent  of 
the  party  causing  the  act. 
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Objectidnt  to  the  fonn  and  luAdaioy  of  the  indictment  may,  in  the 
ditoretion  of  the  Coitrt«  be.discosaed,  end  decided  during  che  triid 
before  the  jury ;  but,  genefally  ipet^ing,  they  ought  regularly  to 
be  considered  only  upon  a  motion  to  quash  the  indictment,  or  in 
arrest  of  j  udgment,  or  on  demurrer. 

In  criminal  proceedings,  the  onus  inroboHdi  rests  upoh  the  prosecu- 
tor, unless  a  different  proTision  is  expressly  made  by  statute. 

THIS  was  a  prosecution  in  the  Circuit  Cpurt  of  Maiy- 
lancl,  against  the  defendant,  Gooding,  under  the  Slave  Trade 
Act  of  the  30th  of  April,  1818,  ch.  373.  The  indictment 
alleged,  (1.)  that  the  said  Gooding,  being  a  citizen  of  the 
United  States,  after  the  passing  of  the  act  of  the  Congremi 
of  the  United  States,  entitled,  ^*  An  act  in  addition  to  an 
act  to  prohibit  the  introduction  of  slaves  into  any  port  oi* 
place  within  the  jurisdiction  of  the  United  States,  from  and 
ader  the  first  day  of  January,  in  the  year  of  our  Lord  1 808, 
and  to  repeal  certain  parts  of  the  same,"  that  is  to  say,  after 
the  20tli  of  April,  1818,  to  wit,  on  the  thirtieth  day  of  Sep- 
tember, in  the  year  1824,  at  the  District  of  Maryland,  did 
fit  out  for  himself,  as  owner,  in  the  port  of  Baltimore,  within 
the  jurisdiction  of  the  United  States,  and  within  the  juris- 
diction of  this. Court,  a  certain  vessel  called  the  General 
Winder,  with  intent  to  employ  the  said  vessel,  the.  General 
Winder,  in  procuring  negroes  from  a  foreign  country,  to 
wit,  from  the  continent  of  Africa,  to  be  transported  to  ano- 
ther place,  to  wit,  to  the  island  of  Cuba,  in  the  West  Indies, 
to  be  sold  as  slaves,  contrary  to  the  true  intent  and  meaning 
of  the  act  of  Congress  in  such  case  made  and  provided,  to 
the  evil  example  of  all  others  in  like  case  ofiending,  and 
against  the  peace,  government,  and  dignity  of  thQ  said  Uni- 
ted States. 

2,  That  the  said  Gooding,  a  citizen  of  the  said  United 
States,  and  residing  therein,  to  wit,  at  the  district  aforesaid, 
after  the  passing  of  the  act  of  Cot^ess  aforesaid,  to  wit,  ou 
the  day  and  year  last  aforesaid,  within  the  jurisdiction  of 
this  Court,  at  the  district  aforesaid,'did,  for  himself,  as  owner, 
Hend  away  from  the  port  of  Baltimore,  within  the  jurisdic* 
tion  of  the  United  States,  a  certain  other  vessel,  called,  the 
General  Winder,  with  intent  to  employ  the  said  vessel,  the 
General  Winder,  in  procuring  negroes  from  a  foreign  couu- 
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tr/y  to  frit,  from  the  continent  of  Africa,  to  be  transported 
to  another  place,  to  wit,  to  the  island  of  Cuba,  to  be  sold  as 
slaves,  contrary  to  the  true  intent  and  meaning  of  the  act  pi 
Congress  in  such  case  made  and  provided,  to  the  evil  exam- 
ple of  all  others  in  like  case  otiending,  and  against  the  peace, 
government,  and  dignity  of  the  United  States. 

3.  That  the  said  Gooding,  a  citizen  of  the  said  United 
States,  and  residing  therein,  after  the  passing  of  the  act  of 
Congress  aforesaid,  to  wit,  on  the  day  and  year  last  afore- 
said, at  the  district  afoi^said,  and  within  the  jurisdiction  of 
thb  Court,  did  aid  in  fitting  out,  for  himself,  as  owner,  in 
the  port  of  Baltimore,  within  the  jurisdiction  of  the  United 
States,  to  wit,  at  the  District  aforesaid,  a  certain  other  vessel, 
called  the  General  Winder,  with  intent  that  the  said  vessel, 
the  General  Winder,  should  be  employed  in  procurng  ne- 
groes from  a  foreign  country,  to  wit,  from  the  contiient  of 
Africa,  to  be  transported  to  linother  place,  to.  wit,  to  the 
island  of  Cuba,  to  be  sold  as  slaves,  contrary  to  the  true  in- 
tent and  meaning  of  the  act  of  Congress  in  such  case  made 
and  provided,  to  the  evil  example  of  all  others  in  like  case 
oflending,  and  against  the  peace,  government,  and  dignity  of 
the  said  United  States. 

4.  That  tne  saia  uooding,  a  citizen  of  the  said  United 
States,  and  rending  therein,  after  the  passing  of  the  act  of 
Congress  aforesaid,  to  wit,  on  the  day  and  year  last  afore- 
said, at  the  District  aforesaid,  aud  within  the  jurisdiction  of 
this  Court,  did  abet  the  taking  on  boaid,  from  one  of  the 
coasts  of  Africa,  divers  negroes,  to  wit,  S90,  not  being  inha- 
bitants, nor  held  to  service  by  the  laws  of  either  of  the 
States  or  territories  of  the  United  States,  of  a  certain  othei* 
vessel,  called  the  General  Winder,  for  the  purpose  of  sell- 
ing such  negroes  as  slaves,  contrary  to  the  true  intent  and 
meaning  of  the  act  of  Congress  in  such  cat»e  made  and  pro- 
vided, to  the  evil  example  of  all  others  in  like  case  offend- 
ing, and  against  the  peace,  government,  and  dignity  of  the 
said  United  States. 

6.  Tliat  the  said  Gooding,  a  citizen  of  the  United  States, 
and  residing  therein  after  the  passing  of  the  act  of  Congress 
aforesaid,  to  wit,  on  the  day  and  year  last  aforesaid,  ot  the. 
District  aforesaid,  and  within  the  iuriffdiction  of  thi?  Court. 
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did,  for  himself,  as  owner,  cause  to  sail  from  fbe  port  of 
Baltimore,  within  the  jurisdiction  of  the  United  States,  a 
certain  other  Tessel  called  the  General  Winder,  with  in- 
tent that  the  mi  vessel,  the  General  Winder,  should  be 
employed  in  procuring  negroes  from  a  foreign  countiy,  to 
wit,  from  the  continent  of  Africa,  to  be  transported  to  ano- 
ther place,  to  wit,  to  the  island  of  Cuba,  to  be  sold  as  slaves 
contrary  to  the  true  intent  aud  meaning  of  the  act  of  Von 
gross  in  such  cai»e  made  and  provided,  to  the  evil  example 
of  all  others  in  like  case  ofiending,  and  against  the  peace, 
government,  a  nd  dignity  of  the  sa  d  United  States. 

$.  That  the  said  Gooding,  a  citizen  of  the  United  States, 
and  residing  therein,  after  the  passing  of  the  act  of  Congress 
aforesaid,  to  wit,  on  the  day  and  year  last  aforesaid,  at  the 
district  aforesaid,  add  within  the  jurisdiction  of  this  Court, 
did,  for  himself,  as  owner,  cause  to  be  sent  away  from  the 
port  of  Baltimore,  within  the  jurisdiction  of  the  United 
States,  a  certain  other  vessel,  called  the  Gren)eral  Winder, 
with  intent  that  tb*said  yessel,  the  General  Winder,  should 
be  employed  in  procunilg  negroes  from  a  foreign  country, 
to  wit,  from  the  continebt  of  Africa,  to  be  transported  to  a 
certain  other  place,  to  wit,  to  the  island  of  Cuba,  to  be  sold 
as  slaves,  contrary  to  the  true  intent  and  meaning  of  the  act 
of  Congress,  in  such  case  made  and  provided,  to  the  evil  ex- 
ample of  all  others  in  like  case  oflTending,  i^  I  against  thf; 
peace,  government,  and  dignity  of  the  said  United  States. 

7.  That  the  said  Gooding,  a  citizen  of  the  United  States 
und  residing  therein,  after  the  passing  of  theac^  of  Congress 
aforesaid,  to  wit,  on  the  day  and  year  last  aforesaid,  at  the 
District  aforesaid,  and  within  the  jurisdiction  of  this  Cou  t. 
did,  for  himself  as  owner,  or  for  other  persons,  as  factor,  At 
out,  equip,  load,  or  otherwise  prepare,  a  certain  other  ship 
or  vessel  called  the  General  Winder,  in  the  port  of  Balti- 
more, within  the  jurisdiction  of  the  United  States,  to  wit,  at 
the  District  aforess^d,  or  did  cause  the  same  ship. or  vessel, 
the  General  Winder,  to  be  so  fitted  out,  equipped,  loaded, 
or  otherwise  prepared,  with  intent  that  the  said  ship  orves* 
sel,  the  General  Winder,  should  be  employed  in  procuring 
negroes,  mulattoes,  or  persons  of  colour,  from  a  foreign 
kingdom,  place  or  country,  to  wit,  from  the  continent  of  Af- 
rica,  to  be  transported  to  another  port  or  place,  to  wit. 


1897. 


4/6A 


CAS£S  IN  TH£  SUPREME  COUKT 


1837. 

U.  States 

▼. 
Gooding. 


the  island  of  Cuba,  in  the  West  Indies,  to  be  there  sold,  or 
otherwise  disposed  of  as  slaves,  or  held  to  labour  or  service, 
contrary  to  the  true  intent  and  meaning  of  the  act  of  Con- 
gress;  in  such  case  made  and  provided,  to  the  evil  example 
of  all  others  in  like  case  offending,  and  against  the  peace, 
government  and  dignity  of  the  said  United  States. 

At  the  trial  in  the  Circuit  Court,  the  United  States  offered 
evidence  that  the  defendant  purchased  of  oneM'Elderrythc 
vessel  called  the  General  Winder,  in  the  indictment  men- 
tioned, and  that  said  vessel  was  built  in  the  port  of  Balti- 
more, also  in  the  said  indictment  mentioned.  They  further 
oflered  in  evidence,  that  at  the  time  said  purchase  was  made, 
the  said  vessel  was  not  completely  finished,  and  that  the 
same  was  finished  under  the  superintendence  of  a  certain 
Captain  John  Hill,  who  was  appointed  by  the  defendant 
roaster  of  said  vessel  on  her  then  intended  voyage.  They 
also  offered  in  evidence,  that  the  defendant  was,  at  the  time 
when  the  offence  laid  in  the  indictment  is  charged  to  have 
been  committed,  and  at  the  time  of  bis  purchase  of  the  said 
vessel,  and  ever  since  has  been,  a  citizen  of  the  United 
States,  and  has  constantly,  from  the  time  of  the  purchase  of 
the  said  vessel,  till  the  present  period,  been  an  actual  resi* 
dent  of  the  said  port  of  Baltimore. 

They  further  offered  evidence,  that  after  the  said  pur- 
chase,«and  after  the  appointment  of  the  said  captain  Hill  as 
master  as  aforesaid,  the  said  Hifl  ordered  various  fitments 
for  the  said  vessel  at  the  said  port  of  Baltimore,  which  said 
fitments  were  furnished  for  said  vessel,  and  afterwards,  on  the 
order  of  said  Hill,  were  paid  lor  by  the  defendant.  Tbcy 
also  offered  in  evidence,  that  some  of  these  fitments  were 
peculiarly  adapted  for  the  slave  trade,  ai<d  are  never  put  on 
board  any  other  vessels  than  those  intended  for  such  trade ; 
a  part  of  such  fitments  so  ordered  by  captain  Hill  and  paid 
for  by  the  defendant,  to  wit,  three  dozen  of  brooms, 
eighteen  scrapers,  and  two  trumpets,  were  actually  put  on 
board  the  General  Winder  in  the  port  of  Baltimore,  the  re- 
sidue of  the  equipments  on  board  the  General  Winder  at  tlio 
time  of  her  departure,  being  such  as  are  usual  on  board  ves- 
sels carrying  on  trade  between  said  port  and  the  West  Indies. 
And  the  rest  of  such  fitments,  peculiar  to  the  slave  trade  as 
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aforesaid,  were  shipped  at  the  said  port  of  Baltimore,  ou      1827. 
board  another  vessel  called  the  Pocahontas,  chartered  by  v^^^v^^ 
the  defendant :  That  tJie  said  vessel  called  the  General    ^'  ®^*^** 
Winder,  sailed  from  the  port  of  Baltimore,  fitted  as  aforesaid,    Goodinc. 
and  with  the  said  Hill  as  mattter,  on  or  about  the  twenty- 
tirst  da}  of  August,  eighteen  hundred  and  twenty-four,  having 
cleared  for  the  island  of  St  Thomas  in  the  West  Indies. 
That  the  other  vessel  called  the  Pocahontas  also  sailed  for 
St.  Thomas  from  the  port  of  Baltimore,  with  the  part  of  the 
said  fitments  put  on,  board  her  as  before  mentioned,  some 
time  in  the  month  of  September  following.  They  also  gave 
evidence  that  both  the  said  vessels,  the  General  Winder  and 
ibe  Pocahontas,  afterwards  arrived  at  St.  Thomas,  and  that 
at  that  island  the  said  peculiar  tiiinents  shipped  as  aforesaid 
in  the  Pocahontas,  were  there  transhipped  from  said  vessel 
to  the  Qeneral  Winder,  the  said  Hill  still  being  the  master 
of  the  said  last  mentioned  vessel.     They  also  further  offered 
in  evidence,  that  the  defendant,  about  six  or  seven  months 
after  the  sailing  of  the  General  Winder  from  the  said  port  of 
Baltimore,  declared  in  the  presence  of  a  competent  witness, 
that  the  General  Winder  had  made  him  a  good  voyage,  hi- 
ving arrived  with  a  cargo  of  slaves,  the  witness  thought  he 
said  390,  and  that  he  also  declared  in  the  presence  of  the 
same  witness  at  another  time,  that  he,  the  defendant,  was 
the  Bole  owner  of  the  said  vessel,  called  the  General  Winder. 
They  also  offered  in  evidence  by  another  witness,  that  the 
defendant  had  at  another  time  declared  in  the  presence  of 
this  other  wituec^s,  that  the  said  witness,  who  was  a  creditor 
of  the  defendant,  should  be  paid  one  half  his  debt  on  the  ar- 
rival of  the  General  Winder  at  Trinidad  de  Cuba.    The 
United  States,  further  to  support  the  said  indictment,  of- 
fered  to  give  in  evidence  to  the  jury,  by  a  certain  Captain 
Peter  L.  Coit,  that  he.  Captain  Coit,  was  at  St.  Thomas 
while  the  General  Winder  was  at  that  island,  as  before  sta- 
ted, in  September,   1824,  and  tliat  he  was  frequently  on 
board  the  said  vessel  at  that  time  at  St.  Thomas ;  that  the 
said  Captain  Hill,  the  said  master  of  the  General  Winder, 
then  and  there  proposed  to  the  said  witness.  Captain  Coit. 
to  engage  on  board  the  General  Winder  as  mate  for  the  voy- 
Vor..  XII.  59 
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]  837.   ^  ^^  ^^^^  ^^  progress,  and  described  the  same  to  be  a  voyage : 

v^^^-^'  to  the  coa9t  of  Africa  for  slaves,  and  thence  back  to  Tnni- 

U.  Sutes    j^j  j^  Q,^|^.^    'f  (^(  Ij^  oiTered  (o  the  said  witness  70  dollars 

Gooding,  per  month,  and  dvc  dollars  per  bead  f^r  every  prime  slave 
which  should  be  brought  to  Cuba.  That  on  the  witness  in- 
quiring who  would  sec  the  crew  paid  in  the  event  of  a  disas- 
ter attending  the  voyage.  Captain  Hill  replied,  ^^unclr 
John,''  meaning,  (as  witness  understood,)  John  Gooding  thr 
defendant* 

The  defendant's  counsel  objected  to  the  admissibility  ol 
thb  evidence,  and  the  judges  divided  in  opinion  upon  its 
admissibility.  They  also  moved  the  Court  for  its  opinion 
upon  the  following  points : 

1.  That  on  the  charges  contained  in  the  1st,  3d,  Sd,  5th 
and  6th  counts  4n  the  indictment,  it  is  incumbent  on  the 
United  States  to  prove  that  the  vessel,  named  or  mentioned 
in  the  indictment;  was  fitted  out,  sent  away,  caused  to  sail, 
or  caused  to  be  sent  away,  with  intent  to  transport  n^roeF 
from  the  coast  of  Africa  to  the  island  of  Cuba. 

3.  That  evidence,  that  the  defendant  caused  the  vessel  in 
question  to  be  fitted  out  by  Captain  John  Hill,  or  any  one 
else,  will  not  support  the  first  count  in  the  indictment,  in 
which  he  is  chaiged  with  fitting  her  out  himself. 

3«  That  the  first  count  charges  a  fitting  out  in  the  port  oi 
Baltimore,  which,  according  to  the  true  legal  interpretation 
of  the  words  in  ao  indictment,  means  a  complete  equip- 
ment ^  and  that  evidence  of  a  partial  preparation  here,  and 
a  further  equipment  at  St.  Thomas,  will  not  support  the 
cbaige  contained  in  this  count. 

4.  That  the  defendant  cannot  be  convicted  on  the  first 
county  because  no  offence  is  legally  charged  in  the  said 
count,  it  being  necessary  to  specify  the  particular  equip- 
ments in  the  indictment,  in  order  that  the  defendant  maj 
have  notice  of  the  particular  chaige  against  him. 

5.  That  the  defendant  cannot  be  convicted  upon  the  third 
and  fourth  counts,  because  these  counts  do  not  change  aay 
offence  to  have  been  committed  by  any  principal,  to  whom 
the  defendant  was  or  could  be  aiding  or  abetting ;  also,  that 
he  cannot  be  convicted  upon  the  fourth  count,  unless  hewas 
actually  or  constructively  present  when  the  negroes  were 
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taken  on  board  on  the  coast  of  Africa ;  and  if  the  defendant      1337. 
was  in  Baltimore  at  the  time  the  said  negroet  were  taken  ^^^/^^ 
on  board  on  the  coast  of  Africa,  he  could  not  aid  or  abet    ^'  ®^^^ 
within  the  meaning  of  the  fourth  section  of  the  act  of  Con-    Qooding. 
gross  of  20th  of  April,  1 8  j  8,  upon  which  he  was  indicted. 

6.  That  the  defendant  cannot  be  convicted  on  the  second, 
Kfth  and  sixth  counts  in  the  indictment  because  no  legal 
oflence  is  charged  in  either  of  these  counts,  the  said  counts 
not  charging  that  the  General  Wipder  was  built^  fitted, 
equipped,  loaded,  or  otherwise  prepared,  within  the  jurisdic- 
tion of  the  United  States ;  and  that  the  said  fifth  and  sizdi 
counts  are  also  defective  in  charging  the  defendant  with  in- 
tent that  the  vt89€l  should  be  emphjfed  in  the  slave  trade, 
instead  of  charging  him  with  intent  to  emplojfher. 

1.  That  the  defendant  cannot  be  convicted  on  the  third, 
fourth,  fifth,  and  si&th  counts,  unless  there  be  a  previous 
conviction  of  the  principal  in  the  offence,  in  the  said  counts 
mentioned. 

The  opinions  of  the  judges  being  divided  upon  these 
points,  and  also  upon  the  question  of  allowing  objections  to 
theifonD  and  sufficiency  of  the  indictment  to  be  discussed  at 
the  trial  before  the  jurj,  the  questions  were  certified  to  this 
Court  for  final  determination. 

The  cause  was  argued  by  the  Jlttormy  Otneral  and  Mr.  March   IKA 
Coxe  for  the  United  States,  and  by  Mr.  Tanmf  and  Mr.^^^'^ 
Michill  for  the  defepdant. 

Mr.  Justice  bTQRT  delivered  the  opinion  of  the  Court  Mqreh  lOM* 
This  is  the  case  of  an  indictment  against  Gooding  for 
being  engaged  in  the  slave  trade,  contrary  to  the  prohibitipns 
of  the  act  of  Congress  of  the  30tb  of  April,  1818.  It  comes 
before  us  upon  a  certificate  of  division  of  opinions  in  the 
Circuit  Court  of  the  District  of  Maryland,  upon  certain 
points  raised  at  the  trial.  We  take  this  opportunity  of  ex- 
pressing our  anxiety,  least,  by  too  great  indulgence  to  the 
wishes  of  counsel,  questions  of  this  sort  should  be  frequently 
brought  before  this  Court,  and  thus,  in  efiect,  an  appeal  it* 
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1827.      <2ncn<n^l  caiea  become  an  ordinary  proceeding  to  the  mam* 
v^^\/'-^  feat  obstruction  of  public  justice,  and  against  the  plain  in- 
U.  States    tendment  of  the  acts  of  Congress.    Cases  of  real  doubt 
OoodW.    ^^^  difficulty,  or  of  extensive  consei^uence  as  to  principle 
and  application,  and  furnishing  matter  for  very  grave  deli- 
beration, are  those  alone  which  can  be  reasonably  pre- 
aumed  to  have  been  within  the  purview  of  the  legislature  in 
allowing  an  appeal  to  this  Court  upon  certi&cates  of  divi- 
sion.    In  this  very  case,  some  of  the  questions  certified  may 
have  been  aigued  and  decided  in  the  Court  below  upon  the 
motion  to  quash  the  indictment ;  and  there  arc  others  upon 
which  it  is  understood,  that  the  Circuit  Court  had  no  op* 
portunity  of  pilssing  a  deliberate  judgment. 
AdmiMibiiitx     The  first  question  that  arises  i^  u^oti  the  division  of  opi- 
of  Uie  tettimo-  QjoQg  whether,  under  the  circumstances  of  the  case,  the  tcs- 

i»y  of  Coit.        .  i.  ^ 

timony  of  Captain  Coit  to  the  facts  stated  in  the  record, 
was  admissible*  That  testimony  was  to  the  following 
effect :  that  he,  Captain  Coit,  was  at  St.  Thomas  while  the 
General  Winder  was  at  that  island  in  September,  1 824,  and 
was  frequently  on  board  the  vessel  at  that  time ;  that  Cap- 
tain Hill,  the  master  of  the  vessel,  then  and  there  proposed 
to  the  witness  to  engage  on  board  the  General  Winder  as 
mate  for  the  voyage  then  in  progress,  and  described  the 
same  to  be  a  voyage  .to  the  coast  of  Africa,  for  slaves,  and 
thence  back  to  Trinidad  de  Cuba  ;  that  be  offered  to  the 
wftness  seventy  dollars  per  month,  and  five  dollars  per  head 
for  every  prime  slave  which  should  be  brought  to  Cuba  ^ 
that  on  the  witness  inquiring  who  would  see  the  crew  paid 
in  the  event  of  a  disaster  attending  the  voyage,  Captain 
Hill  replied,  **  Uncle  John,'^  meaning  (as  the  witness  under- 
stood) John  Gooding,  the  defendant 

It  is  to  be  observed,  that,  as  preliminary  to  the  admission 
of  this  testimony,  evidence  bad  been  offered  to  prove  that 
Gooding  was  owner  of  the  vessel,  that  he  lived  at  Balti- 
more, where  she  was  fitted  out,  and  that  he  appointed  Hill 
master,  and  gave  him  authority  to  make  the  fitments  for  the 
voyage,  and  paid  the  bills  therefor ;  that  certain  equipments 
were  put  on  board  peculiarly  adapted  for  the  slave  trade ; 
and  that  Gooding  had  made  declarations  that  the  vessel  bad 
been  engaged  in  the  slave  trade,  and  had  made  him  a  good 
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voyage.    The  foundation  of  the  authority  of  the  masteri       1827. 
the  nature  of  the  fitments,  and  the  object  and  accomplish-  k^^/^^^ 
ment  of  the  voyage,  being  thus  laid,  the  testiirtony  of  Cap-    ^'  ^**'«* 
tain  Coit  was*  ottered  as  confirtnatory  of  the  proof,  and  pro-    Gooding, 
perly  admissible  against  the  defendant.     It  was  objected  to, 
and  DOW  stands  upon  the  objection  before  as.     The  argu- 
ment is,  that  the  testimony  is  not  admissible,  because,  in 
criminal  cases,  the  declarations  of  the  master  of  the  vessel 
are  not  evidence  to  charge  the  owner  with  an  oflTence ;  and 
that  the  doctrine  of  the  binding  effect  of  such  declarations 
by  known  agents,  is,  and  ought  to  be,  confined  to  civil  cases. 
We  cannot  yield  to  the  force  of  the  argument.     In  general  ''****''3®"^  ®* 
the  rules  of  evidence  in  criminal  and  civil  -cases  are  the  uunt   of  tho 
same.     Whatever  the  agent  does,  within  the  scope  of  hb  ^^^^^'  ^^^ 
authority,  binds  his  principal,  and  is  deemed  his  act.     It  res  gatOf  ad- 
must,  indeed,  be  shown,  that  the  agent  has  the  authority,  RgaiMt  the  de-' 
and  that  the  act  is  within  its  scope ;  but  these  being  con-  ^b"^^"^* 
ceded,  or  proved,  either  by  the  course  of  busines^i  or  by  ex- 
press authorization,  the  same  conclusion  arises,  in  point  of 
law,  in  both  cases.    Nor  is  there  any  authority  for  confining 
the  rule  to  civil  cases.    On  the  contrary,  it  is  the  known 
and  fiimiliar  principle  of  criniinal  jurisprudence,  that  he 
who  commands,  or  procures  a  crime  to  be  done,  if  it  is  done, 
is  guilty  of  the  crime,  and  the  act  is  his  act.     This  is  so 
true,  that  even  the  agent  may  be  innocent,  when  the  pro- 
curer or  principal  may  be  convicted  of  guilt,  as  in  the  case 
of  infants,  or  idiots,  employed  to  administer  poison.     The 
proof  of  the  command,  or  procurement,  may  be  direct  or 
indirect,  positive  or  circumstantial ;  but  this  is  matter  for 
the  consideration  of  the  jury,  and  n9t  of  legal  cpropetency. 
So,  in  cases  of  conspiracy  and  riot,  when  once  the  conspira- 
cy or  combination  is  established,  the  act  of  one  conspirator, 
in  the  prosecution  of  the  enterprise,  is  considered  the  act 
of  all,  and  is  evidence  against  all.     Each  is  deemed  to  con- 
sent to,  or  command,  what  is  done  by  any  other  in  further- 
ance of  the  common  object.    Upon  the  facts  of  the  pre- 
sent case,  the  master  was  just  as  much  a  guilty  principal  as 
the  owner,  and  just  as  much  within  the  purview  of  the  act 
by  the  illegal  fitment. 
The  evidence  here  o£fered  ..oo  aot  the  mere  declarations 
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1837.      of  (bB  master  upon  other  occasions  totally  disconnected 
N^^v^^  with  the  objects  of  the  Toyage.     These  declarations  were 
U.  Sutes    connected  with  acts  in  furtherance  of  the  objects  of  the 
Qoodkif .    voyage,  and  within  the.  general  scope  of  his  authority  as 
conductor  of  the  enterprise      He  had  an  implied  authority 
to  hire  a  crew,  and  do  other  acts  necessary  for  the  voyage. 
The  testimony  went  to  establish,  that  he  endeavoured  to 
engage  Captain  Coit  to  go  as  mate  for  the  voyage  ^en  in 
progrf*ss,  and  his  declarations  were  all  made  with  reference 
to  that  object,  and  as  persuasives  to  the  undertaking.  They 
were,  therefore,  in  the  strictest  sense,  a  part  of  the  res 
ge$t4By  the  necessary  explanations  attending  the  attempt  to 
hire*     If  he  had  hired  a  mate,  the  terms  of  the  hiring,  though 
verbal,  would  have  been  part  of  the  act,  and  the  nature  of 
tiie  voyage,  as  explained  at  the  time,  a  necessary  ingre- 
dient.   The  act  would  have  been  so  combined  with  the 
declarations,  as  to  be  inseparable  without  injustice.    The 
same  authority  from  the  owner  which  allows  the  master  to 
hire  the  crew,  justifies  him  in  making  such  dexlarations  and 
explanations  as  are  proper  to  attain  the  object.    Those  de- 
clarations and  explanations  are  as  much  within  the  scope  of 
the  authority  as  the  act  of  hiring  itself.     Our  opinion  of 
the  admissibility  of  thu  evidence  proceeds  upon  the  ground 
that  these  were  not  the  naked  declarations  of  the  master, 
unaccompanied  with  his  acts  in  that  capacity,  but  declara- 
rations  coupled  with  proceedings  for  the  objects  of  the  voy 
age,  and  while  it  was  in  progress.  We  give  no  opinion  upon 
the  point  whether  mere  declarations,  under  other  circum- 
stances, would   have  been    admissible.      The   principle 
trhich  we  maintain  b  stated  with  great  clearness  by  Mr. 
StarkUy  in  his  Treatise  on  Evidenced     (3  Stark*  Evid.  part 
4.  p.  60.)    ^^  Where,'^  says  he,  *^  the  fact  of  agency  has 
been  proved,  either  expressly  or  presumptively,  the  act  of 
the  agent,  co-extensive  with  the  authority,  is  the  act  of  the 
principal,  whose  mere  instrument  he  is,  and  then,  whatever 
the  agent  says  within  the  scope  of  his  authority,  the  princi- 
pal says,  and  evidence  may  be  given  of  such  acta  and  de- 
clarations as  if  they  had  been  actually  done  and  made  by  the 
principal  hunself.'^* 

a  See  also  f  Stark.  End*  part  4.  p.  409, 404 


OF  THE  UNITED  STATES.  471 

The  other  qoestioDS  arise  from  the  instnictioiM  or  opi-      1 527. 
nions  prated  for  by  the  defendant  at  the  trial  upon  matters  v^^v^^^ 
of  law,  upon  which,  also,  ibe  judges  were  divided  in  opinion.    ^'  ^|*'^ 

The  first  instruction  prayed  puts  the  point,  whether  the    Qooding. 
burthen  of  proof  of  the  offences  charged  in  the  indictment  „.^  .   ^ 
did  not  rest  upon  the  United  States.    Without  question  it  tion  prayed, at 
does  in  all  cases  where  a  party  stands  chai^^ed  with  an  of-^,^^^,*, 
fence,  unless  a  different  provision  is  made  by  some  statute ; 
for  the  general  rule  of  our  jurisprudence  is,  that  the  party 
accused  need  not  establish  his  innocence ;  but  it  is  for  die 
government  itself  to  prove  bis  guilt  before  it  is  entitled  to  a 
verdict  or  conviction.  This  question  has  been  abandoned  at 
the  argument  here,  and  is  too  plain  for  controversy,  since 
there  is  no.statuteable  provision  altering  the  genei^l  princi^ 
pie  in  this  particular. 

The  second  instruction  is  conceived  in  very  general  Second  10- 
terms,  so  general,  indeed,  that  it  cannot  be  supported  if  it  is 
to  be  iinderstood  in  its  obvious  sense.  It  asks  the  Court  to 
instruct  the  jury  that  evidence  that  the  defendant  caused  the 
vessel  to  be  fitted  out  by  Captain  Hill,  or  any  one  efae,  will 
not  support  tlie  first  count  in  the  indictment,  in  which  the 
defendant  is  charged  with  fitting  her  out  himself.  This  ob- 
viously covers  the  case  where  the  fitting  out  is  by  the  instru- 
mentality of  any  other  persons,  howeverinnocentof  bis  de- 
sign, even  though  the  defendant  himself  should  be  personally 
present,  either  really  or  constructively,  and  superintending 
the  whole  operations.  To  this  extent  it  is  clearly  unmain- 
tainable. But,  in  a  -more  restrictive  sense,  it  involves  the 
question,  whether  evidence  that  the  owner  commanded, 
authorized  and  superintended  the  fitment  through  his  agents, 
without  his  personal  presence,  would  support  this  count. 
We  are  of  opinion  in  the  affirmative.  The  act  of  Congress 
does  not  require  that  the  fitting  out  should  be  by  the  owner 
personally,  without  the  assistance  or  agency  of  others.  The 
act  itself  is  of  a  nature  which  forbids  such  a  supposition. 
The  fitment  of  a  vessel  is  ordinarily,  and,  indeed,  must  be 
done  through  the  instrumentality  of  others.  It  is  not  a  single 
act,  but  a  series  of  subordinate  operations,  requiring  the  co- 
operation of  persons  in  various  trades  and  arts,  all  conducing 
to  the  same  end.     It  would  be  against  the  plain  sensd  of  the 
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1897»  legislature,  to  interpret  it8  language  to  mean  that  (he  act 
which  it  punishes,  and  which  must  or  may  he  done  by  many 
in  the  ordinary  course  of  business,  shall  only  be  punishable 
when  the  extraordinary  fiict  occurs  of  its  being  done  by  one 
person,  if  done  by  others  under  the  command  and  direction 
of  the  owner,  with  his  approbation  and  for  his  benefit,  it  is 
just  as  much  in  contemplation  of  law  his  own  act,  as  if  done  by 
liimself.  To  this  extent  at  least,  the  maxim  may  be  safely 
applied,  qitifacii  per  a/ttun,  facit  per  se.  And  it  cannot  be  ma- 
terial whether  it  be  done  in  his  absence  from,  or  his  presence 
in,  the  scene.  Especially  there  can  be  no  doubt  that  the  princi* 
pie  ought  to  be  applied  with  increased  force,  where  the 
owner  resides  dt  the  same  port,  or  neighbourhood,  and  su- 
perintends  the  course  of  the  operations,  even  if  he  does  not 
see  them.  Even  in  the  highest  crimes,  those  who  are  pre* 
sent,  aiding  and  commanding,  or  abetting,  are  deemed  prin- 
cipals ;  and,  if  absent,  in  treason  and  in  misdenieanours. 
they  are  still  deemed  principals ;  tiiough  it  may  be  necessa- 
ry, in  treason,  to  lay  the  overt  acts  precisely  according  to 
the  fact,  from  considerations  peculiar  to  that  offence.  This 
instruction  ought,  therefore,  to  have  been  refused. 
Third  instruc-  The  third  instruction  turns  upon  the  point,  whether  the 
uQu.  fitting  out,  in  the  sense  of  the  act  of  Congress,  means  a  com- 

plete equipment,  so  that  a  partial  equipment  only  will  ex.- 
Kot  etMutiai  tract  the  case  from  the  prohibitions  of  the  statute.  This  ob- 
roeui  *»bouW  j^c^*®**  appears  to  us  to  proceed  from  a  mistaken  view  of  tlie 
be  complete  to  fg^ts  applicable  to  the  case.     If  the  vessel  actually  sailed  on 

constitute      a  *^*^  n   ,  -  r        t  i»i 

fitting  nut  uu>  her  voyagc  from  Baltimore  for  the  purpose  of  employment 
*'^*  in  the  slave  trade,  her  fitment  was  complete  for  all  the  purpo- 
ses of  the  act.  ft  is  by  no  means  necessary,  that  every  equip- 
ment for  a  slave  voyage  should  have  been  taken  on  board  at 
Baltimore ;  or,  indeed,  that  any  equipments  exclusively  ap- 
plicable to  such  a  voyage,  should  have  been  on  boardr  The 
presence  of  such  equipments  may  furnish  strong  presump- 
tive proof  of  the  object  of  the  voyage,  but  they  do  not  con- 
stitute the  offence.  The  statute  punishes  the  fitting  out  of 
a  vessel  with  intent  to  employ  her  in  the  slave  trade,  how- 
ever innocent  the  equipment  may  be,  When  designed  for  a 
lawful  voyage.  It  is  the  act  combined  with  the  intent,  and 
not  either  separately,  which  is  ponisbable.    Whether  the 
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fitting  oat  be  fully  adequate  for  the  purposes  of  a  slare  voj-  1327, 
age  may,  as  matter  of  presumption,  be  more  or  less  conclu- 
sive ;  but  if  tbe  intent  of  the  fitment  be  to  carry  on  a  slave 
voyage,  and  tbe  vessel  depart  on  tbe  voyage,  her  fitting  out 
is  complete,  so  far  as  the  parties  deem  it  necessary  for  their 
object,^  and  the  statute  reaches  the  case* 

But  we  are  also  of  opinion*  that  any  preparations  for  a 
slave  voyage,  which  clearly  manifest  or  accompany  the  il- 
legal intent,  even  though  incoEbplete  and  imperfect,  and  be- 
fore the  departure  of  the  vessel  from  port,  do  yet  constitute 
a  fitting  out  within  the  purview  of  the  statute.  This  was 
Jield  by  this  Court  upon  full  consideration  in  tbe  cases  of 
the  EmUy  and  Caroline,  (9  Wheai.  R^.  381.)  and  ihePlatU- 
burg,  (10  Wheat.  Jt^).  133.)  Those  cases,  indeed,  arose 
upon  the  construction  of  the  slave  trade  acts  of  1794,  1800 
and  1807*;  but  the  language  of  those  acts  is  almost  literally 
tianscribed  into  the  statute  of  1818,  and  the  construction 
adbpted  therein  must  govern  the  present  ease.  In  either 
view,  therefore,  our  answer  to  the  third  prayer  is,  that  a 
complete  equipment  is  not  necessary  to  be  proved,  but  any 
partial  preparation,  which  demonstrates  or  accompanies  the 
illq;al  intent,  will  bring  the  case  within  the  statute,  and  sup- 
port the  charee  in  the  first  count  of  the  indictment. 

The  fourth  instruction  respectsthe  sufficiency  of  the  aver-  Fourth  in- 
ments  of  the  first  count ;  and  it  is  contended  that  there  ought  '^^^^^* 
to  have  been  a  specification  of  the  particulars  of  the  fitting 
out,  and  that  it  is  not  sufficient  to  allege  the  act  itaielf  without 
them.    The  indictment,  in  this  respect,  follows  the  Ian-  i^ot  oe^iMry 
ffuase  of  the  9tatute,  and  is  as  certain  as  that  is.  We  cannot  *^  ?"*.<*  ^^ 

®  ^  partirulara  of 

perceive  any  good  reason  for  holding  the  government  to  any  the  fittiof  out. 
greater  cerbinty  in  the  averments  of  the  indictment  The 
fitting  out  of  a  vessel  may,  and  must,  consist  of  a  variety  of 
minute  acts  and  preparations,  almost  infinite  in  their  detail, 
and  the  enumeration  would  answer  no  valoable  purpose  to 
the  defetidant  to  assist  him  in  his  defence,  and  subserve  no 
public  policy.  [The  fitting  out  of  a  vessel  is  a  sort  of  busi- 
ness, which  is  as  clear  and  definite  as  any  other ;  and  we 
might  just  as  well  in  an  indictment  upon  the  act  for  building 
a  ship  with  the  illegal  intent,  require  that  the  govemmenf: 
Vol.  Xlf  60 
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1 837.      Bhoold  particDlarize  the  acts  ofbailding  ihroagh  their  whole 
s^^^v^*^  details,  as  those  of  equipment     The  building  of  a  ship  b 
U,  Sutes    jj^jj  3JJ  ^^^  more  certain  in  it«  nature  than  thr  tilting  out  of  a 
OoodiDg.    ship.     1'he  particular  preparations  are  matters  of  evidence, 
and  not  of  avennent.     Every  man  mar  well  be  presumHl  to 
know  what  are  the  fitments  of  a  vessel  for  a  voyage,  without 
more  particularity.    The  objection  pvoceeds  upon  the  sop- 
position,  that  ordinary  equipmeiits  only,  though  combined 
with  the  illegal  intent,  are  not  within  the  act ;  and  that  ex- 
traordinary equipments  only  for  such  a  voyage  are  proTided 
for.    This  has  been  already  shown  to  be  an  infcorrert  expo- 
:iitioD  of  the  statute*     it  imputes  no  gufilt  to  any  particulars 
of  the  equipment,  but  to  the  act  combined  with  the  illegal 
intent. 
Gcntrai  rule,     In  general,  it  may  be  said,  that  it  is  siliEcient  certainty  id 
ctent  to  aii^s**  in  an  indictment  to  allege  the  offence  ia  the  very  terms  of 
£e  word?  of  ^*^***^*    We  sa},  in  general,  for  there  lire  doubtless  cases 
tb«     statute,  where  more  particularity  is  required,  either  from  the  ob- 
captioiit.    *'  vious  intention  of  the  legislature,  or  from  the  application  of 
known  principles  of  law.    At  the  commte  law,  in  certain 
descriptions  of  offences,  and  especially  of  capital  offences, 
great  nicety  and  particularity  are  often  necessary.    The 
rules  which  regulate  this  branch  of  pleading  were  sometimes 
founded  in  considerations  which  no  Icfnger  exist  either  in 
our  own  or  in  English  jurisprudence ;  but  a  role,  being  once 
established,  it  still  prevails,  although  if  the  case  were  new, 
It  might  not  now  be  incorporated  into  the  law.    So,  again, 
in.certain  classes  of  statutes,  the  rule  of  very  strict  certainty 
has  sometimes  been  applied  where  the  common  law  furnish* 
ed  a  close  and  appropriate  analogy.  •  Such  are  the  cases  of 
indictments  for  false  pretences,  and  sending  threatening  let- 
ters, where  the  pretences  and  the  letters  are  required  to  be 
set  forth  from  the  close  analogy  to  indi(^tments  for  perjury 
and  foigery .    Courts  of  law  have  thought  such  certainty  not 
nnreasonable  or  inconvenient,  and  calculated  to  put  the  plea 
of  autrefois  acquit^  or  convUt^t  as  well  as  of  general  defence 
at  the  trial,  (airly  within  the  power  of  the  prisoner.    But 
these  instances  are  by  no  means  considered  as  leading  to  ttie 
establishment  of  any  general  rule.    On  the  contrary,  die 
course  has  been  to  leare  every  class  of  cases  to  be  decided 
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verj  much  upon  its  own  peculiar  circumstances.  Thus,  in  1827. 
xases  of  conspirac}',  it  hai»  never  been  held  necessary  to  set 
forth  the  overt  acts  or  means,  thou^h  these  might  materially 
assist  the  prisoner's  defence.  So.  m  cases  of  solicitation  to 
commit  crimes,  it  has  been  held  sufficient  to  state  the  act  of 
solicitation,  without  any  averment  of  the  special  means.. 
And  in  endeavours  to  rommit  a  revolt,  which  is  by  statute 
in  England  made  a  capital  ofTencc,  it  has  always  been  deem- 
ed sufficient  to  aHege  the  otTence  in  the  words  of  the  Statute, 
without  setting  forth  any  particulars  of  the  manner  or  the 
means.  Thet^e  ca^es  appruach  very  near  to  the  present : 
and  if  any,  by  way  of  precedent,  ought  to  govern  it,  they 
well  may  govern  it.  The  case  of  treason  stands  upon  a  pe- 
culiar ground ;  there  the  overt  acts  must,  by  statute,  be 
specially  laid  in  the  indictment,  and  must  be  proved  as  laid. 
The  very  act,  and  mode  of  the  act,  must,  therefore,  be  laid 
as  it  is  intended  to  be  proved.  If  the  party  be  only  con- 
structively  a  principal,  as  an  absent  and  distant  coadjutor 
or  f^ader,  it  may  be  necessary  to  aver  the  fact  accordingly* 
There  is  great  good  sensl^  in  the  rule  which  has  been«  laid 
down,  that  where  the  offisoce  is  made  up  of  a  number  of  mi- 
nute acts,  which  cannot  be  eaumerated  upon  the  record 
without  great  prolixity  and  inconvenience,  and  the  danger  of 
variance,  they  ought  to  be  dispensed  with.  The  present 
case  is  a  fit  illustration  of  the  rule ;  the  fitting  out  is  a  com- 
pound of  various  minute  acts,  alnvost  incapable  of  exact 
specification. 

The  fifth  instruction  turns  upon  a  doctrine  applicable  to  FiftU  iumuc.' 
principal  and  accessory  in  cases  of  felony,  either  at  the  com-  ^°°' 
mon  law  or  by  statute.     The  present  is  the  case  of  a  misde-  The  doctHde 
meanour,  and  the  doctrine,  therefore,  cannot  be  applied  to  ^d  aeccsto^y, 
it ;  for  in  cases  of  misdemeanours,  all  those  who  are  con- '"  't!®"!^*'  °f " 

.  ,  applicable    to 

cemed  in  aiding  and  abetting,  as  well  as  in  perpetrating  the  the  prei^nt 
act,  are  principals.  Under  such  circumstances  there  is  no  ^*^^' 
room  for  the  question  of  actual  or  constructive  presence  or 
absence  ;  for  whether  present  or  absent.  ;i)l  arc  principals. 
They  may  be  indicted  and  punished,  accordingly.  Nor  is 
the  trial  or  conviction  of  an  actor  indispensable  to  furnish  a 
right  to  try  the  person  who  aids  or  abets  the  act;  each  in 
the  eye  of  the  law  is  deemed  guilty  as  a  principal.    I)>  th^ 
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1837.     present  indictmeDt,  the  offence  ii  in  the  tiiird  and  fourth 
\^p>-v^^^  counts  laid  by  aiding  and  abtttingy  in  the  very  tenns  of  the 
V.  States    3ct  of  Congress.    If  the  crime,  therefore,  could  be  suppo- 
Gooding,    ^ed  to  be  ol'  an  accessorial  nature,  it  is  truly  alleged,  accord- 
ing to  the  fact,  and  not  merely  according  to  the  intendment 
of  law.     We  do  not  consider  that  the  terms  *^  aid'*  and 
**abet,^  used  in  this  statute,  are  used  as  technical  phras^ 
belonging  to  the  common  law,  because  the  offence  is  not 
made  a  felony,  and,  therefore,  the  words  reqtiire  no  such 
interpretation.    The  statute  punishes  them  as  substantive 
offences,  and  not  as  accessorial,  and  the  words  are,  there* 
fore,  to  be  understood  as  in  the  common  parlance,  and 
import  assistance,  co-operation,  and  encouragement.  These 
s«Teiitb  in-  remarks  furnish  an  answer  to  the  seventh  instruction,  which 

Shith  inttroc*      The  sixth  instruction  is  that  which  lias  presented  the 
*^"'  mo?t  difficulty.     U  embraces  two  propositions ;  the  first  is^ 

that  the  sicond,  fifth,  and  sixth  counts  in  the  indictment; 
ought  to  have  contained  an  averment  that  the  vessel  was 
built,  fitted  out,  &c.  within  the  jurii^diction  of  the  United 
States ;  the  second  is,  that  the  fifth  and  sixth  counts  do  not 
allege  the  offence  in  the  words  of  the  statute,  those  words  being, 
^*withintent  toemploy  the  vesseP^in  the  slave  trade, &c.  where- 
as each  of  these  counts  avers,  ^^  with  tntent  that  the  $aidv€»$fl 
should  be  employed*^  in  the  slave  trade,  which  imports  a  very 
different  state  of  facts.  In  order  to  understand  these  ex- 
.  reptions,  it  is  necessary  to  attend  carefully  to  the  very  words 
of  the  act  of  Congress.  The  second  section  enacts,  ^  that 
no  citizen  or  citizens,  &c.  shalK  after  the  passing  of  this  act 
as  aforesaid,  for  himself,  themselves,  or  any  other  person  or 
persons  whatsoever,  either  as  master,  factor,  or  owner, 
build,  fit,  equip,  load,  or  otherwise  prepare,  any  ship  or  ves* 
sel,  in  any  port  or  place  within  the  jurisdiction  of  the  Uni* 
ted  States,  nor  cause  an}  mch  ship  or  vessel  to  sail  from  any 
port  or  place  whatsoever  within  the  jurisdiction  of  the  samei 
for  the  purpose  of  procuring  any  negroes,  &c.  to  be  transport* 
cd,  iuc.  as  slaves.''  The  third  section  enacts,  *^  that  every 
person  or  persons  so  building,  fitting  out,  equipping,  load* 
ing,  or  otherwise  preparing,  or  sending  away,  or  causing 
any  of  the  acts  aforesaid  to  be  done,  with  intent  to  employ 
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locA  ship  or  Teisel  in  sQch  trade  or  basioess,  after  the  pass*      j  337, 
ing  of  tbia  act,  contrary  to  the  true  inteot  aud  ineaDii'.g  v,^^-^^ 
thereof,  or  who  shall  in  any  wise  be  aiding  or  abetting  there-    *•  •  ^^^®* 
in,  shall  severallj,  on  conviction  thereof  by  due  course  of   Gooding. 
law,  forfeit,'^  &c.  &c.     The  first  point  turns  upon  the  inter-  j^^^        ^ 
pretation  of  the  words  **  such  ship  or  ?es8el,V  in  each  of  a?er  that  the 
these  section^.    To  what  do  they  refer  ?    The  only  ship  or  duu,^     f,|ted 
vessel  spoken  of  in  either  section,  is  such  as  have  been  "^Jj^^un^uc" 
built,  fitted  out,  &c.  in  some  port  or  place  of  the  United  tion    of  Uie 
States.    **  Such  ship  or  vesseP'  must,  therefore,  refer  to  a    "' 
ship  or  vessel,  so  built,  fitted  out,  &c.  as  its  antecedent,  or 
the  relative  *^  such^^  can  have  no  meaning  at  all.     The . 
word  is  sensible  in  the  place  where  it  occurs,  and  it  is  the 
duty  of  the  Court,  when  it  can,  to  give  efifect  to  every  word 
in  every  enactment,  if  it  can  be  done  without  violating  the 
obvious  intention  of  the' i^slature.     This  is  a  penal  act, 
and  is*  to  be  construed  strictly,  that  is,  with  no  intendment 
or  ertension  beyond  the  import  of  the  words  used.     There 
is  00  certainty  that  the  legislature  meant  to  prohibit  the 
sailing  of  any  vessel  on  a  slave  voyage,  which  had  not  been 
built,  fitted  out,  &c.  within  the  jurisdiction  of  the  United 
States*  .  If  a  foreign  vessel,  designed  for  the  slave  trade,  and 
fiilly  fitted  out  for  that  purpose,  were,  by  accident  or  design, 
to  anchor  in  our  ports,  it  would  not  be  reasonable  to  suppose 
that  the  legislature  could  have  intended  the  sailing  of  such 
a  vessel  from  our  ports  to  be  an  ofience  within  the  purview 
of  our  laws.     Yet,  if  the  construction  contended  for  on  be- 
half of  the  United  States  be  adopted,  that  would  be  the  re* 
suit. 

But  it  is  sufficient  to  say,  that  the  word  ^'  such^'  has  ati 
appropriate  sense,  and  can  be  reasonably  referred  only  to 
the  ship  or  vessel  previously  spoken  of;  and  such  ship  or/ 
vessel  is  not  merely  one  built,  fitted  out,  &c.  but  one  built, 
fitted  out,  &c.  in  a  port  or  place  within  the  United  States. 
The  whole  description  must  be  taken  together.  If  we  were 
to  adopt  any  other  cdnstruction,  we  should  read  the  words 
as  if  **  such^^  were  struck  out,  and  the  clause  stood,  *s^  any 
ship  or  vessel.^'  Such  a  course  would  not  be  deren>ible  in 
construing  a  penal  statute.  It  is  remarkable,  that  in  the 
Slave  Trade  Acts  of  1794,  (2  U.  S.  L.  383.)  and  of  1807. 
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18S7.      (^  ^'  ^*  ^'  ^^•)  ^h®  ^^^  **  such'Ns  omitted^and  seems  to 

N^p*^ -^   have  been  introduced  into  the  act  of  1818,  ex  indhutria. 

V,  Sutes    Y/^  nj^ygj  ^|j^  |(jg  |j^^  ^g  ^g  g,,^  -^  ^i^j^  yp^jj  examinatioii 

Ooodiog.    ot^  its  language,  we  are  of  opinion,  that  Uiis  exception  is 

well  taken.     The  cases  of  the  United  State$  v.  Lacoiie^ 

(3   Ma$im^s   Rep.  129.)  and  The  United  States  v.  SmUh^ 

(3  Mason^s  Rep.  143.)  have  been  cited  at  the  bar  as  co9* 

taining  a  different  opinion  expressed  in  the  Circuit  Court 

in  Massachusetts.     I  owe  it  in  candour  to  acknowledge, 

that  the  fact  is  so;  but  i  have  no  recollection  that  the  point 

was  made  at  the  argument,  and  i  am  confident  that  it  never 

was  insisted  upon  in  the  view  which  has  been  presented  by 

the  argument  in  this -Court.     My  own  error^  however,  can 

furnish  no  ground  for  its  being  adopted  by  this  Court,  in 

whose  name  I  speak  on  the  present  occabion. 

Defecim    a-     The  Other  point  is  equally  fatal.     There  is  a  clear  dis* 

tile  veMti  was  tinction  between  causing  a  vessc^  ^^  Mi')  oi*  to  be  sentaway^' 

caused  to  »aii.  ^^  intent  to  employ  her  in  the  slave  trade,  and  with  in* 

or     be     ient  «^    /  » 

away,  «  with  tent  that  she  should  be  employed  in  that  trade.     The  for- 
Mid**^    wtw\  tucf  applies  to  an  intent  of  the  parly  causing  the  act,  the 
'^•tiW  de-ew-  latter  to  the  emplo}ment  of  the  vessel,  whether  by  himself 
«ia?e  trade,     or  a  stranger.  The  evidence  may  fully  support  these  counts, 
and  yet  may  not  constitute  an  offence  within  the  act  of 
Congress ;  for  the  employment  by  a  mere  stranger  would 
not  justify  |he  conviction  of  the  party  charged  with  causing 
her  to  sail,  or  to  be  sent  away,  with  intent  to  employ  her  in 
the  slave  trade,  as  owner.    There  is  no  i*ea8on,  in  criminal 
cases,  why  the  Court  should  help  any  such  defective  alle- 
gations.    The  words  of  the  statute  should  be  pursued. 
Objections  to     It  remains  only  to  consider  the  point,  whether  these  ob- 

Sftcieucy  *  of  J^^^'°"*  ^  *^  8»ifficiency  of  the  indictment  could  be  pro* 
the  indictinent,  perlv  taken  at  this  stage  of  the  proceedings.     Undoubtedly, 

may,    In    the  *^      ^  °  ^  °  .  f 

diicretioo  of  according  to  the  regular  course  of  practice^  objections  to 
dlLwu^'du'  ^®  ^^^^  ^^^  sufficiency  of  an  indictment  ought  to  be  dis- 
riog  the  trial ;  cusscd  upon  a  motion  to  quash  the  indictment,  which  may 
they  oS»^'**>  ^  granted  or  refused  in  the  discretion  of  the  Court,  or 
be  coi»w<*er«d  demurrer  to  the  indictment,  or  upon  a  motion  in  arrest 

upon  a  motion    r  .  '  r 

to  quath  the  of  judgment,  which  are  matters  of  right.  The  defendant  has 
In  'aVrairt  ofRO  right  to  insist  that  such  objections  should  be  discussed  or 
judcineot^^or  jg^ided  during  the  trial  of  the  facts  by  the  jury.    It  would 
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bevery  iticonTenient  and  embarrassing,  to  allow  a  discussion 
of  'SUch  topics  during  the  progress  of  the  cause  before  the 
jury,  and  introduce  much  confusion  into  the  administration 
of  public  justice.*  But,  we  think,  it  is  not  wholly  incompe- 
tent for  the  Court  to  entertain  such  questions  during  the  trial, 
in  the  exercise  of  a  sound  discretion.  It  should,  however, 
be  rarely  done,  and  only  under  circumstances  of  an  extra- 
ordinary  nature.  The  Circuit  Court,  in  the  present  case, 
did  allow  the  introduction  and  discussion  of  these  ques- 
tions during  the  trial,  and  were  divided  upon  the  propriety 
of  the  practice.  We  can  only  certify,  that  the  Court 
possessed  the  authority,  but  that  it  ought  not  to  be  exercised 
except  on  very  urgent  occasions. 

A  certificate  will  be  sent  to  the  Circuit  Court  of  the  Dis- 
trict of  Maryland,  according  to  this  opinion. 

Cbrtificatb.  This  cause  came  on,  &c.  On  conside- 
ration whereof,  it  is  OBoxaED  and  adjudgbd,  that  the  fol- 
lowing opinions  be  certified  m  the  opinions  of  this  Court  on 
pointfr  of  division  to  the  Circuit  Court  aforesaid. 

First.  That  the  testimony  of  Peter  L.  Coit,  set  forth  in 
the  record,  was,  under  the  circumstances  of  the  case,  admis- 
sible as  competent  evidence  against  the  defendant,  Good- 
ing* 

Secondly.  That  the  jopinions  prayed  for  by  Ae  counsel 
for  the  defendant,  Gooding,  in  the  first  and  sixth  prayers,  set 
forth  in  the  record,  were  correct  in  law,  and  ought  to  have 
been  given  by  the  Court. 

Thirdly.  That  the  opinions  prayed  for  in  all  the  other 
prayers  of  the  defendant,  were  incorrect  in  law,  and  ou^ht 
to  have  been  refused. 

Fourthly.  That  the  objections  taken  to  the  form  and  sul- 
ficiency  of  the  indictment  by  the  defendant's  counsel,  were 
not  matters  of  right  which  the  defendant  might  insist  upon, 
and  discuss,  and  require  to  be  decided  during  the  trial  of 
the  issue  by  the  jury ;  and  that  the  same  should,  according  to 
the  regular  course  of  practice,  have  been  discussed  on  a 
motion  to  quash  the  indictment,  or  on  demurrer,  or  on  mo- 
tion in  arrest  of  judgment;  but  that  the  Court  bad^  never 


1«27. 


t.  hutes 
Gooding^ 


480 


CASES  IN  THE  SUPREME  COURT 


im.  'tfaeless,  competent  authority,  in  the  eiercise  of  a  sound  dir« 
v^^Sr^w  cretion,  to  permit  such  objections  to  be  discussed  and  de- 
ff  flutes    cided  during  the  trial. 

Iltrcbant 


[PaAOTICS.] 

The  UviTBO  Statkb  c^ainst  Marchamt  &*CoLS.OBr. 

WbsiMiio  or.mora  persons  are  jointly  charged  in  the  same  indict- 
ment  with  a  capital  offence,  they  have  not  a  rightf  by  law,  to  be 
tried  separatelj,  without  the  coDsent  of  the  prosecutor ,  but  such 
separate  trial  is  amaifer  to  be  allowed  in  the  diserttw^  of  the 
Court. 


Mttrdk  ifUk.  THE  opinion  of  the  Court  in  this  case  was  delivered 
by  Mr.  Justice  Stoar. 

The  question,  which  comes  before  us  upon  a  certificate 
of  a  division  of  opinion  of  the  judges  of  the  Circuit  Court 
of  Massachusetts,  is  this,  whether  two  or  more  persons, 
jointij  charged  in  the  same  indictment  with  a  capital  offencey 
have  a  righij  hj  the  laws  of  the  country,  to  be  tried  seve- 
rally, separately,  and  apart,  the  counsel  for  the  United 
S^tes  objecting  thereto,  or  whether  it  is  a  mattet  to  be^al- 
lowed  in  the  discretion  of  the  Court. 

We  have  considered  the  question,  and  are  of  opinion, 
that  it  ik  a  matter  of  discretion  in  the  Court,  and  not  of 
right  in  the  parties.  And  it  has  become  my  duty  briefly  to 
expound  some  €£  titm  reasons  which  uige  us  to  that  conclu* 
sion. 

The  sulgect  is  not  provided  for  by  any  act  of  Congress ; 
.  and,  therefore,  if  the  right  can  be  maintained  at  all,  it  mUst 
be  as  a  right  derived  from  the  common  law,  which  the 
Courts  of  the  United  States  are  bound  to  recognise  and  en- 
force. The  Crimes  Act  of  1 790,  ch.  3.  provides,  in  the 
29th  lection,  for  the  ri^tof  peremptory  challenge  in  capi- 


tal 


and  this  lig^t,  to  the  extent  of  the  statute,  must, 
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in  all  cases,  be  allowed  the  prisoners,  whether  fliej  are  tried      1 927. 
jointly  or  separately.     Upon  a  joint  trial,  each  prisoner  may  v^^^r^k/ 
challenge  his  full  number,  and  evef-y  juror  challenged  as  to    ^-  States 
one,  is  withdrawn  from  the  panel  as  to  all  the  prisoners  on  Bfarohaou 
the  trial,  and  thus,  in  etTect,  the  prisoners  in  such  a  case 
possess  the  power  of  peremptory  challenge  to  the  aggregate 
of  the  numbers,  to  which  they  are  respectively  entitled. 
This  is  the  rule  clearly  laid  by  Lord  Coke^  Lord  Hale^  and 
Serjeant  Hawkins^  and,  indeed,  by  all  the  elementary  wri- 
ters,« 

One  consequence  of  this,  in  ancient  times,  was,  that  em- 
barrasraents  often  arose  at  trials  at  the  assizes,  on  account 
of  a  defect  of  sufficient  jurors.  The  statute  of  Westmin- 
ster 2.  ch«  38.  ordained,  ^^  that  in  one  assize  no  more  shall 
be  returned  than  twenty-four.''  The  common  practice  un- 
der this  statute  used  to  be,  for  the  sheriff  to  returnybr^- 
eight '}MTOT%y  although  the  precept  named  but  iwetUtf-four. 
It  was,  iiideed,  held,  at  an  early  period,  that  the  statute  of 
Westminster  did  not  apply  to  criminal  cases ;  but,  notwith- 
standing this,  the  usual  practice  prevailed,  unless  the  Court 
directed  a  lai^er  number  to  be  returned.  And  it  was  not 
until  the  reign  of  George  IL  that  a  larger  number  was  re- 
quired by  law  to  be  returned  at  the  assizes.  The  history 
of  this  branch  of  the  subject  is  very  clearly  stated  in  3  Bac. 
Abr.  tit.  Juries,  b.  6.  and  in  Kt^g*$  Rep.  16.*  It  is  ob- 
vious, that  on  joint  panels,  returned  for  joint  trials,  at  the 
assizes,  a  defect  of  jurors  might,  from  this  limitation,  often 
take  place.  And  it  became  a  question,  in  very  early  times, 
whether,  under  such  circumstances,  the*Court  had  power, 
against  the  will  of  the  prisoners,  to  sever  the  panel,  and  to 
try  them  severally,  if  they  insisted  upon  their  right  of  seve- 
ral challenge.  It  was  decided,  upon  full  consideration,  that 
the  Court  had  thi«  power.  To  this  effect  are  the  cases  in 
Plondeny  100.  in  Difer^  152.  b.,  and  in  Kelyng^s  Rep.  9. ; 
and  the  doctrine  has  received  the  sanction  of  Lord  Haltj 
and  other  writers  of  the  highest  authority. 

a  Hawk.  P.  C.  b.  t.  ch.  41.  s.  9.  S  HaU'i  PI.  C  £68.  Co.  Litt. 
156.  Beauchamp's  case,  9  Edw.  IV.  folio  S7.  pi.  40.  Plcwd*  Rtp. 
100.    kelyng^s  Rep.  9. 

A  S«e  also  f  HdU'M  P.  C  £65. 

VoL.Xn.  61 
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1837*  Whether,  then,  prisoners,  who  are  jointly  indicted,  can. 

X^^v^  against  their  wishes,  be  tried  separately,  does  fiot  admit  ot 
U.  States  ^  doubt.  It  remains  to  consider,  whether  tliey  can  insist 
Merchant,   upon  a  several  trial. 

The  sole  ground  upon  which  this  claim  can  rest  must  be. 
if  maintainable  at  all,  t}iat  they  have  a  right  to  select  theii 
jury  out  of  the  whole  panel,  and  that  as  upon  a  joint  trial, 
one  may  desire  to  retain  a  juror  who  is  challenged  by  ano* 
ther,  and,  if  challenged  by  one,  he  must  be  withdrawn  as  to 
all ;  this  right  of  selection  is  virtualljf  impaired.  But  it  does 
not  appear  to  us  that  this  reasoning  can,  upon  the  principle*; 
of  the  common  law,  be  supported.  The  right  of  peremptory 
challenge  is  not  of  itself  a  right  to  select,  but  a  right  to  re- 
ject jurors.  It  excludes  from  the  panel  those  whom  th«^ 
prisoner  objects  to,  until  he  has'  exhausted  his  challenges, 
and  leaves  the  residue  lo  be  drawn  for  his  trial  according  to 
the  established  order  or  usage  of  the  Court  The  elemen- 
tary-writers  no  where  assert  a  right  of  this  nature  in  the  pri- 
soner, but  uniformly  put  the  allowance  of  peremptory  chal- 
lenges upon  distinct  grounds.  Mr.  Justice  Blacksionty  in  his 
Cotnmtntariesj  (4  Bi,  Camm.  353.)  puts  it  upon  the  ground^ 
ibat  the  party  may  not  be  tried  by  persons  against  whom  he 
has  conceived  a  prejudice,  or  who,  if  he  has  unsuccessfully 
challenged  them  for  cause,  may,  on  that  account,  conceive  a 
prejudice  against  the  prisoner.  The  right,  therefore,  of 
challenge,  does  not  necessarily  draw  after  it  the  right  of  se* 
lection,  but  merely  of  exclusion.  It  enables  the  prisoner  to 
say  who  shall  not  try  him;  but  not  to  say  who  shall  be  the 
particular  jurors  to  try  him.  The  law  presumes,  that  every 
juror  sworn  in  the  case  is  indifferent  and  above  legal  excep- 
tion :  for  otherwise  he  may  be  challenged  for  cause.  tVliat 
jurors,  in  particular,  shall  try  the  cause,  depends  upon  the 
order  in  which  they  are  called ;  and  the  result  is  a  mere  in- 
cident following  tlie  challenges,  and  not  the  absolute  selec- 
tion of  the  prisoner,  resulting  from  his  power  of  challenge. 

This  view  of  the  general  principle  of  the  common  law  is 
very  much  confirmed  by  other  considerations.  It  is  laid 
down  by  Hawkins^  {PL  Cr.  b.  2.  ch.  41.  s.  8.)  that  where 
several  persons  are  arraigned  on  the  same  indictment,  and 
severally  plead  not  guilty,  it  is  in  the  election  t(f  the  prosecti- 
tor,  either  to  take  out  joint  venires  against  fliem  alU  or  ae- 
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veral  against  each  of  tbem.    This  plainly  supposes  ihat  it  is      1 307. 
in  the  election  of  the  prosecutor  whether  there  should  be  a  v^^v^^ 
joint  or  separate  trial.     If  there  had  been  any  knowp  right   ^'  Sutes 
in  the  prisoner  to  control  this  election,  it  seems  incredible    Marcbaau 
that  so  accurate  and  learned  an  author  should  not  have  sta* 
ted  it,  when  the  occasion  indispensably  required  him  to  take 
notice  of  a  qualification  so  important  to  his  text.     His  si* 
lence  is,  under  such  circumstances,  very  significant 

But  a  still  more  direct  cuuclusion  against  the  right  may 
be  drawn  frown  the  admitted  right  of  tht;  cruwu  to  challenge 
in  criminal  cases,  and  the  practice  under  that  right  We  do 
not  say  that  the  same  right  belongs  to  any  of  the  States  in 
the  Union  ;  for  there  may  be  a  diversity  in  this  respect  as 
lo  the  local  jurisprudence  or  practice.  The  in(|Uiry  here 
is,  not  as  to  what  is  the  State  prerogative,  but,  simply,  what 
is  the  common  law  doctrine  as  to  the  point  under  consider- 
ation. Until  the  statute  of  33  £(!&;.  1.  the  crown  might 
challenge  peremptorily  any  juror,  without  assigning  any 
cause ;  but  that  statute  took  away  that  right,  and  narrowed 
the  challenges  of  the  crown  to  those  for  cause  shown,  fiut 
the  practice  since  this  statute  has  uniformly  been,  and  it  is 
clearly  settled,  not  to  compel  the  crown  to  show  cause  at  the 
time  of  objection  taken,  but  to  put  aside  the  juror  until  the 
whole  panel  is  gone  through.  Hawkins^  on  this  point,  says, 
(PL  Cr.  b.^.ch.  43.  s.  3.  s.  3.)  '^  if  the  king  challenge  a  juror 
before  the  panel  is  perused,  it  is  agreed  that  he  need  not 
show  any  cause  of  liis  cliallen'j^t;,  till  the  whole  panel  begone 
through,  and  it  appears  that  there  will  nol  be  a  full  jury 
without  the  person  so  challenged.  And  if  the  defendant,  in 
order  to  oblige  the  king  to  show  cause,  presently  challenge, 
fouls  paravaile;  }et  it  hath  been  adjudged,  that  the  defen- 
dant shall  be  first  put  to  show  all  his  causes  of  challenge  be- 
fore the  king  need  to  show  any.''  And  the  learned  author 
is  fully  borne  out  by  the  authorities  which  he  cites,  and  the 
same  rule  has  been  recofjnised  down  to  the  present  times." 

a  Hale's  P.  C.  ch  SS.p.  S71.  8  Bae.  Ahridg.  Jury  E.  10.  Rex  r. 
Conigsmarke,  9  HowdVs  StaU  Trials,  1  Rex  v.  Stapleton,  8 
HowelVs  StaU  Truilst  60t.  Rex  y.  Borosky,  9  HoweWs  StaU  Trials^ 
1.  Rex  V.  Gray,  Id.  U7.  S.  C,  T.  Baym  479.  Rex  y.  Grahme, 
it  Hoti^Ws  StaU  TrialSy  646*    Rex.  ▼.  Cook.  13  Hmiffti^  Sfoh 
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1837.  ^^  acknowledged  right  of  peremptorj  challenge  exi^l* 

\^^v^^  iog  in  the  crown  before  the  statute  of  33  Edw.  I.,  and  the 
U.  States  uQiforfn  practice  which  has  prevailed  since  that  statute,  to 
Harehant.  allow  a  quatiiied  and  conditional  exercise  of  the  same  right, 
if  other  sufficient  jurors  remained  for  the  trial,  demonstrate, 
as  we  think,  that  no  such  power  of  selecting  his  jury  be- 
longs, or  was  ever  supposed  to  belong,  by  the  common  law,^ 
to  the  prisoner;  and  that,  therefore,  he  could  not  demand, 
as  matter  of  right,  a  separate  trial  to  enable  hini,to  exercise 
it*  In  a  separate  or  joint  trial,  he  could  at  any  lime  be  de- 
feated by  the  crown  of  such  choice,  by  its  own  admitted  pre- 
rogative. 

The  circumstances  already  alluded  to,  of  the  right  of  each 
prisoner  on  a  joint  trial  to  exercise  his  full  right  of  peremp- 
tory challenge,  and  the  small  number  of  jurors  usually  re- 
turned on  the  panel  at  the  assizes,  accounts  in  a  very  satis- 
factory manner  for  the  language  used  in  some  of  the  cases,  as 
to  the  necessity  of  directing  separate  trials  where  the  pri- 
soners refused  to  join  in  their  challenges.  The  plain  reason 
was,  that  otherwise  there  could  be  no  trial  at  all,  for  defect 
of  jurors,  at  the  same  assizes  ;  and,  therefore,  the  Court,  in 
furtherance  of  public  justice,  were  accustomed,  without  the 
consent  of  the  prisoners,  to  direct  a  separate  trial.    In  this 
way  the  reason  of  the  practice  is  understood  by  Lord  jfa/e, 
(2  Hale  P.  C.  ch.  34.  p.  263.)  and  by  Hawkins,  {Hawk.  P. 
C.  b.  2.  ch.  41.  s.  9.)  and*by  other  more  recent  writers  on 
•   common  hw.*    In  this  manner  the  lauguage  of  Lord  Holt 
in  ChamockU  ca»e,  (12  HawelPs  State  'VruUs,  1454.  S.  C. 
3  Salk.  81.)  is  to  be  interpreted ;  for  it  is  manifest,  that  he 
could  not  intend  that  there  could  not  be  a  joint  trial  where 
the  prisoners  challenged  separately^  for  no  rule  was  better 
settled  in  his  time  than  that  they  could.     Indeed,  Jn  Rex  y. 
Oraikme,  (12  HowelPs  State  Trials,  646.  673.J  the  same 
learned  judge  uses  similar  language  in  a  sense  which  admits 
of  no  other  interpretation  ;  and  this  was  the  answer  given 
to  it  when  cited  in  a  later  case  for  the  like  purpose. 

Tfiali,  511*  Rex  v.  Home  Tooke,  25  Howdtt  StaU  Trials,  1.  S4. 
1   ChiUfM  Crim.  Law,  »as.    Rex  v.  Campion,  I  HoweWt  State 
7}riids,  1090 
a  1  ChiUy'9  Crim.  Law^  i9».    8ee  i5forJbte*«  Crvi.  PL  35. 
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That  case  is  Rex  v.  JfobU  and  others^  in  1713,  before      1327. 
Lord  Chief  Justice  Parker,  and  reported  in  the  State  'I  ri- 
als. (9  Hargr.  St.  Tr.  1.  S.  C.  15  HowelPs  St.  Tr.  731.)  In 
that  case,  which  was  an  indictment  for  murder,  Noble  mov-  Marchant 
ed  the  Court  for  a  separate  trial,  and  the  motion  was  de-. 
nied.  He^as  convicted,  and  when  brought  up  for  judgment, 
he  moved  in  arrest  of  judgment  this  very  matter,  that  there 
was  a  mis-trial,  because  (to  use  his  own jrords)  "  we  were 
severed  in  our  challenges,  and  yet  were  tried  together  by 
the  same  jury  ;^^  aud  he  relied  upon  the  language  of  Lord  . 
Holtj  in  Chamock'^s  case,  as  in  point.     The  Court  overruled 
the  objection,  and  stated,  that  Lord  Holt^s  language  referred 
solely  to  the  public  inconvenience,  on  accountof  a  probable 
defect  of  jurors,  and  not  to  any  matter  of  right  in  the  pri- 
soners. Sentence  was  accordingly  passed  upon  the  prisoner, 
and  he  was  executed.     There  is  a  curious  and  learned  com- 
mentary appended  in  a  note  to  this  trial,  which  was  printed, 
before  the  execution  of  Noble,  in  which  an  attempt  was 
made  to  question  the  correctness  of  the  decision.     But  it  is 
therein  admitted,  that  Noble^s  counsel  declined  to  argue  the 
point,  though  requested  ;  from  which  we  cannot  but  infer, 
that  they  thought  the  objection  unfounded.    ,The  decision 
itself  has  never  since  been  questioned,  or  denied.     We 
have,  therefore,  in  the  present  case,  not  merely  the  absence 
of  any  authority  in^favour  of  the  matter  of  right,  but  the 
course  of  practice,  and  the  general  reasoning  deducible 
from  the  prerogative  of  the  crown  against  it;  and,  lastly,  a 
direct  authority,  in  times  when  the  administration  of  crimi- 
nal justice  was  unsuspected,  on  the  very  point. 

Such  is  the  substance  of  the  reasons  which  induce  us  to 
decide  against  the  claim  as  a  matter  of  right.  In  our  opi- 
nion, it  is  a  matter  of  sound  discretion,  to  be  exercised  by  the 
Court  with  all  due  regard  and  tenderness  to  prisoners,  ac- 
cording to  the  known  humanity  of  our  criminal  jurispru- 
dence. 

A  certificate  is,  accordingly,  to  be  sent  to  the  Circiiil 
Court. 

Cbrtificatb.  This  cause  came  on,  &c.  On  conside* 
ration  whereof,  it  is  ordbrkd  and  adjudgri)  by  this  Court. 
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1837.      ^^^  i^  ^  certified  to  the  said  Circuit  Court,  that  where  two 

V^^v*^  or  more  persons  are  jointly  charged  in  the  same  indictment, 

■  ^^^®*    with  a  capital  oifence,  such  persons  have  not  a  right,  by  the 

350  Chests  l&ws  of  the  country,  to  be  tried  severally,  separately,  and 

of  Tea.     apart,  the  counsel  for  the  United  States  objecting  thereto ; 

but  that  such  separate  trial  is  a  matter  to  be  allowed  in  the 

discretion  of  the  Court  before  whom  the  indictment  is  tri«^d 

All  which  is  ordered  to  be  certified,  &c 


[Construction  op  Statute.    Jcrisdiction.] 

The  Unitrd  States  against  350  Chests  op  Tea*     Lir 

pincott  and  Others,  Claimants. 

The  term  **  concealed^*  as  used  in  the  63th  section  of  the  Dutv  Ac: 
of  theild  of  Bfaich,  1799,  ch.  128.  applies  only  to  aniclcs  intend- 
ed to  be  secreted  and  withdrawn  from  public  view  on  account  oi 
the  duties  not  having  been  paid,  or  secured  to  be  paid,  or  from 
some  other  fraudulent  motive.  The  forfeiture  inflicted  by  that  sec- 
tion, does  not  extend  to  a  case  where,  the  duties  not  having  been 
paid  or  secured  in  any  6ther  manner  than  by  giving  the  general 
bond,  and  storing  the  goods  according  to  the  62d  section  of  the 
act,  the  goods  were  fraudulently  removed  from  the  storehouse 
agreed  upon  by  the  collector  and  the  importei,  by  some  person  othei 
than  the  claimants,  who  were  bona  fde  put(  hasers  of  the  goods, 
and  without  their  knowledge  and  consent,  to  another  port,  where 
the  goods  were  found  stowed  on  board  the  vessel  in  ivhic  h  they 
were  transported,  in  the  usual  manner  of  stowing  such  gocis  whe*). 
shipped  foi  tiansportation. 

Under  the  62d  section  of  the  act,  in  the  case  of  tea5,  the  duties  tfrc 
**  secured  to  be  paid,*'  in  the  sense  oi  the  law,  by  the  single  bond 
of  the  importer,  accompanied  by  a  deposit  of  the  teas  imported,  to 
be  kept  under  the  lock  and  key  of  the  inspector,  and  subject  to 
the  control  of  the  collector  and  nav&l  officer,  until  the  duties  are 
actually  paid,  or  otherwise  secured ;  and  no  forfeiture  is  incurred, 
under  the  68th  section,  by  the  reipoval  and  concealment  of  the 
goods  on  which  the  duties  have. been  thus  *^  secured  to  be  paid.*' 

To  authorize  the  seizure  and  bringine  to  adjudication  of  teas,  under 
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tho  43d  section  of  the  act,  it  ii  iiccessnrj,  not  ooly  that  the  chests       1897. 
should  be  unaccompanied  by  the  proper  cfrl(/!cafes,  but  also  bj  the  y^^v"^^ 
marks  required  to  be  placed  upon  thero  by  the  39th  section.  U.  States 

The  lien  ol  the  goTemment  for  duties,  attaches  upon  the  articles  ▼• 

from  the  mciment  of  their  importation,  and  is  not  discharged  by    ^^  m 
the  unauthorized  and  illegal  removal  of  the  goods  from  the  cus- 
tody of  the  custom  bouse  officers 

Qtuere,  Whether  such  lien  can  bo  enforced  against  a  bona  fide  pur- 
chaser without  notice  that  the  duties  were  not  paid  or  secured  ? 

The  lien  for  duties  cannot,  in  any  case,  be  enforced  by  a  libel  of  in- 
formation in  the  Admiralty ;  the  revenue  jurisdiction  of  the  Dis- 
trict Courts,  proceeding  tnre/n,  only  extending  lo  cases  of  seizures 
for  forfeitures  under  laws  of  impost,  navigation,  or  trade  of  the 
United  States. 

But  a  suit  at  common  law  may  be  instituted  in  the  District  or  Cir- 
cuit Courts,  in  the  name  of  the  United  States,  founded  upon  their 
legal  right  to  recover  the  possession  of  ^oods  upon  which  they  have 
a  lien  for  duties,  or  to  recover  damages  for  the  illegal  taking  •  r 
•detaining  the  samr. 

THIS  cause  was  argued  by  ilie  jiUorney  General^  tor  the   ^*^ch  Sth. 
United  States,  and  by  Mr.  Webster  and  Mr.  Coxt^  for  the 
claipoants. 

Mr*  Justice  Washington  delivered  the  opinion  of  the  •^«'*<^  ^5«^ 
f/ourt. 

This  was  a  libel  filed  in  the  Districr  Court  of  the  United 
States  for  the  Southern  District  of  New- York,  in  the  name 
of  the  United  States,  against  350  chests  of  hyson  skin  tea. 
imported  from  Canton  in  the  ship  Benjamin  Rush,  as  for- 
feited to  the  use  of  the  United  States.  The  libel  charges, 
that  the  chests  of  teas  were  seized  by  the  collector  of  the 
customs  for  the  District  of  Philadelphia,  on  the  6th  of  De- 
cember, in  the  year  1 825,  at  the  city  of  New- York,  on  waters 
navigable  from  the  sea  by  vessels  often  or  more  tons  burthen, 
and  alleges  three  distinct  grounds  of  forfeiture.  Fi'^t,  that 
the  teas,  being  isubject  to  pay  duties,  were  imported  into 
the  United  States  at  Philadelphia,  and  were  there  unladen 
without  having  been  entered  at  any  custom  bouse,  and  with 
out  a  permit  from  any  collector  and  naval  officer,  or  from 
uny  collector  of  the  customs  of  the  United  States,  the  du- 
ties  imposed  thereon  not  having  been  paid,  or  secured  to 


488  CASES  IN  THE  SUPREME  COURT 

1837*  ^  P^'^'  according  to  law.  SecoDcUy,  that  the  said  chettfi 
v^^^v^^kr  of  tea,  60  imported,  and  subject  to  pay  duties,  were  after- 
U.  Sutes  wards  found  concealed  on  t>oard  a  certain  vessel,  in  the 
S50  Chests  Southern  District  of  New- York,  tlie  said  duties  not  having 
of  Tea.  been  paid,  or  secured  to  he  paid,  as  the  law  requires.  Third, 
that  the  said  teas,  being  so  imported,  and  subject  to  duties, 
were  landed  at  Philadelphia  without  tlie  permit  of  the  in- 
sp^tors  of  the  cubtoms  of  that  Distnct,  and  were  deposited 
in  a  storehouse  in  the  said  District,  agreed  on  bjr  the  col- 
lector of  the  said  District  and  Edward  Thomson,  the  im- 
porter of  the  said  teas,  who,  previous  to  the  landing  thereof, 
elected  to  give,  and  did  actually  execute  and  give,  to  the 
collector  of.  the  said  District,  his  bond,  without  a  surety,  in 
double  the  amount  of  duties  chargeable  on  the  whole  amount 
of  tea^  so  imported,  in  conformity  with  the  provisions  of 
the  62d  section  of  the  act  to  regulate  the  collection  of  du- 
ties on  imports  and  tonnage.  That  the  said  teas  were  after- 
wards clandestinely  and  fraudulently  removed  by  the  said 
Thomson,  or  his  agents,  from  the  storehouse  in  which  they 
bad  been  deposited,  without  any  permit  from  the  collector 
and  naval  officer  of  the  said  District,  and  without  the  duties 
thereon  having  been  first  paid,  or  secured  to  be  paid,  and 
were  afterwards  found  concealed  as  before  mentioned. 

To  this  libel  a  claim  and  answer  were  filed  on  behalf  of 
Joshua  Lippihcott,  William  Lippincott,  and  Benjamin  W. 
Richards,  of  Philadelphia,  settint^  forth,  that  the  said  teas 
were  imported  into  Phiiadeiphia*  by  Edward  Thomson/ 
who  ha^l  the  i^me  regularly  entered,  and  unladen  under  a 
permit  duly  granted  by  the  collector,'in  the  presence  of  the 
proper  custom  house  officers  of  that  port ;  and  that  the  said 
cbestP  of  tea  were  duly  inspected,  weighed,  marked,  and 
numbered,  as  the  law  required.  That  bond  was  given  by 
Thomson,  and  the  teas  were  stored,  as  stated  in  the  libel, 
in  conformity  with  the  62d  section  of  the  law  therein  referr 
red  to  ;  that  a  certificate,  signed  and  sealed  in  due  form  of 
law,  was  issued  to  accoiipany  each  of  the  chests  of  tea, 
which  certificates  were  Delivered  to  Thomson,  and  after- 
wards came  to  the  possession  of  the  claimants,  to  Whom  a 
bill  of  sale  of  the  said  teas  had  been  made  by  the  said 
Tbonnsou,  as  a  security  for  certain  lar^e  advances  made 
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by  them  to  Thomson,  and  that  the  said  certificates  were      1 827. 

then  held  by  them   as  their  property.     This  bill  of  sale  .^^*v*^^ 

being  set  out  in  the  claim,  purports  to  ponvey  to  the  claim-    ^\^^^ 

ants  all  Thom^on^s  right  in  these,  ana  nther  chests  of  teas,   859  Choft^ 

with  power  to  enter  the  same,  from  the  custom  house  stores,     ^^  *^^ 

and  to  secure  the  duties  thereon,  should  it  be  deemed  ne^* 

cessary,  as  a  collateral  security  for  certain  notes  granted, 

and  to  be  granted,  to  Thomson,  by  the  claimants.     The 

claim  then  proceeds  to  state,  that  Thomson,  at  the  same 

lime,  endorsed  to  the  claimants  the  invoice  and  bills  of  la> 

ding  of  the  said  teas,  and  delivered  the  same,  together  with 

the  bill  of  sale,  and  his  key  of  the  store,  in  which  the  teas 

were  deposiied,  to  the  claimants;  that  the  chests  of  tea 

mentioned  in  the  libel  were  taken  from  the  storehouse  in 

which  they  had  been  deposited  without  tile  knowledge  or 

consent  of  the  claimants,  nor  can  they  say  by  what  means 

they  wi^re  so  taken ;  but  the^  have  heard  and  believe,  that 

they  were  taken  out  by  Thomson,  to  whom  the  claimants 

bad  delivered  the  key  for  another  purpose,  and  were  deli* 

vered  to  Francis  H.  NicolL  who  caused,  them  to  be  shipped 

to  New-York,  with  full  notice  at  the  time  that  they  were  the 

property  of  the  claimants. 

The  District  Court  decreed  the  teas  to  be  forfeited  to  the 
United  States,  from  which  sentence  an  appeal  was  prayed 
to  the  Circuit  Court,  where  the  same  was  reversed,  and 
restitution  decreed  to  the  claimants,  from  which  last  decree 
the  cause  comes  before  this  Court  by  appeal ;  and  the  only 
question  to 'be  derided  is,  whether,  upon  this  libel,  and  the 
facts  agreed  upon  in  the  District  Court,  the  teas  in  question 
are  liable  to  f'>rfeiture  for  any  of  the  causes  stated  in  the 
libel. 

The  first  ground  of  forfeiture  alleged  in  the  libel,  is  so  sa- 
tisfactorily disposed  of  by  the  facts  agreed  in  the  case,  thai 
it  was  not  relied  upon,  or  even  noticed,  in  the  argument  of 
the  cause  in  this  Court.  The  charge  is,  that  the  teas  in 
question,  being  subject  to  the  payment  of  duties  upon  their 
importation,  were  unladen  at  the  port  of  Philadelphia,  with- 
out having  been  entered  at  any  custom  house,  and  without  a 
regular  permit  to  land  the  same  having  been  first  obtained. 

Yoh.  XH  62 
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1837.      '^^^^  ^^^^  agreed,  admit  that  they  were  entered,  inspected, 

v^^v^^/  bonded,  and  stored,  according  to  law,  and  (larticularly  to 

U.  State*    the62d  section  of  the  Duty  Act,  as  alleged  in  the  claim. 

AOO  Chests      The  next  alleged  cause  of  forfeiture  is,  that  the  teas 

of  Tiea.     \fere  found  concealed  on  board  a  certain  vessel,  the  duties 

thereon  not  having  been  paid,  or  secured  to  be  paid. 

This  charge  is  alst>  negatived  by  the  statement  of  facts, 
which  admits,  that  the  teas  were  not  secreted,  nor  were  they 
found  secreted  at  the  time  of  seizure,  on  board  the  vessel 
where  they  were  seized,  but  were  then  and  there  stowed  in 
the  usual  and  customary  manner  of  stowing  such  property, 
^uettion  as  when  put  on  board  for  transportation.     It  is,  nevertheless, 

to  the  alleged  ,     .       ,  ,  /•    i      «^   •      .  o  •  it         \.  a\ 

forfeiture,  on  insisted,  on  the  part  of  the  united  States,  that  although  the 

Se  |oods**be^^^°^'"^'^'^  ^^^^  the  tcas  Were  not  found  secreted,  must  now 
ing  found  con-  be  admitted  as  a  fact  not  to  be  controverted  in  argument,  nc* 
verthcless,  the  Court  is  bound  to  say  that,  upon  a  view  of  the 
facts  agreed  in  the  statement,  which  forms  part  of  this  record, 
they  were  concealed  in  point  of  law,  and  according  to  the 
true  intent  and  meaning  of  the  act  of  Congress,  under  which 
the  seizure  was  made.  These  facts  are,  that,  aAer  the 
teas  were  placed  in  the  storehouse  agreed  upon  by  the  col- 
lector and  the  importer,  fhey  were  fraudulently  removed 
from  thence  by  some  persons  other  than  the  claimants,  and 
without  their  knowledge  or  consent ;  and  afler  a  regular  en- 
try and  clearance  at  the  custom  house  in  Philadelphia,  were 
shipped  on  board  the  vessel  in  which  they  were  seized,  and 
transported  to  the  port  of  New- York,  the  duties  thereon 
not  having  been  paid  or  secured,  in  any  other  manner  than 
by  giving  the  general  bond,  and  storing  the  teas  according 
to  the  provisions  of  the  62d  section  of  the  Duty  Act. 

This  question  arises  out^f  the  68th  section  of  the  Duty 
Act,  and  depends  upon  the  true  construction  of  that  sec* 
tion.  It  declares,  so  far  as  concerns  this  particular  case, 
-<  that  every  collector,  &c.  shall  have  full  power  and  au- 
thority to  enter  any  ship  or  vessel  in  which  they  shall  have 
reason  to  suspect  any  goods.  &c.  subject  to  duties,  are  con- 
cealed,, and  (herein;  to  search  for,  seize,  and  secure,  any 
9uchgoods,'^&c.  and  ^^  all  such  goods ^  Sic.  ot\  which  the  duties 
shall  not  have  been  paid,  or  secured  to  be  paid,  shall  be  for 
feitedj" 


„  J 
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The  argumeDt  upon  this  section  is,  that,  after  tlie  goods      1827. 
cire  stored,  according  to  the  provisions  of  the  63d  section,  v^p^>r^^ 
the  fraudulent  removal  of  them  from  the  place  in  which  thej    ^'  ^^^^ 
are  so  deposited,  without  a  permit,  and  without  paying  or  950  Ohetu 
securing  the  duties,  in  the  mode  prescribed  by  the  act,     ®^  ^"' 
amounts  to,a  concealment  of  them,  in  whatever  place,  and 
under  whatever  circumstances,  they  may  be  found ;  that  the 
rear  ground  of  forfeiture  of  goods  so  removed,  is  the  non- 
payment of  the  duties,  or  the  not  securing  of  the  same  ac- 
cording to  the  provisions  of  this  section  ;  and  the  conceal- 
ment of  them  is  merely  a  circumstance  to  warrant  the  cus- 
tom house  officer  in  searching  for,  seizing,  and  bringing 
them  to  adjudication. 

The  Court  cannot  yield  its  assent  to  either  of  these  pfO- 
positious.  The  act  provides  for,  and  deflhes,  by  express 
enactments,  the  various  acts  which  should  draw  after  them 
the  penalty  of  forfeiture  of  the  goods  imported.  Thus,  if 
they  be  unladen  at  any  other  time  than  in  open  day,  unless 
by  a  special  license,  or  at  any  other  time,  without  a  permit 
by  the  proper  officer,  they  are  subject  to  forfeiture  under  the 
fiftieth  section ;  and  the  like  consequence  follows  as  to  dis- 
tilled spirits,  wines  or  teas,  which  are  landed  without  the 
special  permit  provided  for  by  the  37th  section,  or  others 
wise  than  under  the  inspection  of  the  surveyor  or  other  of- 
ficer acting  as  inspector  of  the  revenue,  contrary  to  the  di- 
rcctiou-of  the  38th  section.  Those  are  all  acts  of  illegal  impor- 
tation, and,  on  that  ground,  the  goods  are  made  liable  to  for- 
feiture. But  after  they  are  regularly  entered,  landed,  bonded 
and  stored,  there  is  no  part  of  this  act  whici)  exposes  theqx 
to  this  penalty  for  bein;;  kllegaliy  withdrawn  from  the 
place  of  their  depoi^it,  without  a  permit  from  the  proper 
officer,  or  without  the  duties  thereon  being  first  paid  or  se- 
cured to  be  paid.  Nor  would  it  seem,  but  for  the  extraor- 
dinary circumstances  which  have  attended  these  and  the 
other  teas  mentioned  in  these  proceedings,  to  have  been  ne- 
cessary to  devise  other  guards  than  those  which  the  62d 
section  of  the  act  has  provided  for  securing  to  the  United 
States  the  payment  of  the  duties.  The  key  of  one  of  the 
locks  to  be  placed  on  the  i^tore  in  which  the  teas  are  depo' 
sited,  is  directed  to  be  retained  by  tha  inspector,  who  is  for- 
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1  SS7«  bidden  totdeliver  out  any  part  of  them  without  a  written  per-* 
V^^V"^^/  mit  from  the  collector  and  oaval  officer,  to  the  obtaining  of 
y.  ^utes  ^i|i^{|^  i^  Jo  necessary  thai  the  duties  should  be  first  paid  on 
HIN)  Ohesu  the  parcel  which  the  owner  desires  to  remote,  or  should  be 
of  Tea*  secured  to  be  paid  by  a  bond  with  surety  or  sureties  to  the 
satisfaction  of  the  collector,  on  the  penalty  and  on  ;he  terms 
prescrOied  in  this  section.  The  security  thus^  provided  by 
the  deposit  might  be  lost  by  the  destruction  of  the  articles 
themselves  by  fire,  or  might  be  jeoparded  by  the  fraudulent, 
the  felonious,  or  the  violent  removal  of  them  from  tlie  place 
of  tbeii*  supposed  safe  custody.  But  that  they  should  be  so 
removed  with  the  fraudulent  connivanciEr,  or  in  consequence 
of  the  culpable  carelessness  of  the  inspector,  or  ofnny  other 
officer  of  the  customs,  was  a  risk  which  probably  did  not  en- 
ter into  the  contemplation  of  the  legislature.  Be  this  as  it 
may,  it  is  perfectly  clear,  that  no  provision  is  any  where 
made  to  meet  the  case  of  goods  so  illegally  removed,  whe- 
ther by  subjecting  them  to  forfeiture,  or  by  pointing  out  any 
other  remedy  to  guard  the  government  against  the  loss  to 
which  those  acts  might  expose  it.  A  remedy,  although  it 
may,<under  certain  circumstances,  bean  inadequate  one,  is, 
Lien  of  the  go*  nevertheless,  provided  by  the  general  principles  of  law.  The 
tunJutiw.  ^°'  ''®^  ^^  ^^^  government  for  the  duties,  which  attached  upon 
the  articles  from  the  moment  of  their  importation,  was  n6t, 
and  could  not  be,  discharged  by  the  unauthorized  and  ille- 
gal removal  of  the  articles  from  the  custody  of  the  inspector, 
or  other  custom  house  officer,  having  charge  of  «them,  and 
might  have  been  enforced  by  the  ordinary  remedies  provided 
by  law  in  similar  cases.  Whether  it  could  be  enforced 
against  a  fair  bonajide  purchaser  of  goods,  removed  from 
the  store  by  a  permit  from  the  proper  officers,  without  no- 
tice that  the  duties  wer^  not  paid  or  secured,  is  a  question 
which  does  not  arise  in  this  case,  and  upon  which  no  opinion^ 
therefore,  is  intended  to  be  given. 

In  order,  then, -to  subject  teas  illegally  removed  from  the 
storehouse  in  which  they  were  deposited,  to  forfeiture,  un- 
der this  count  in  the  libel,  it  is  essential  for  the  United  States 
to  prove,  upon  the  trial,  not  only  that  the  duties  for  which  they 
were  Uable  were  unpaid,  or  not  secured  to  be  paid,  but  that 
they  were  found  concealed  at  the  time  they  were  seized.  A 
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sittpicioil  of  this  fact,  if  honestly  entertained  bj  the  person      1 827. 

searching  for,  and  making  the  seieuret  woold  be  sufficient  to 

protect  him  against  any  ciaim  for  damages  in  consequence 

of  those  acts,  although  it  should  afterwards  appear/ on  the  550  Chests 

trial,  that,  in  point  of  &ct,  the  articles  were  not  concealed.      ofTes. 

But  the  owner  of  the  goods  is  not  put  upon  his  trial  to  prove 

that  the  duties  were  paid  or  secured,  until  that  fact  is  esta- 

blished.     The  expressions  in  the  latter  part  of  this  section 

leave  no  room  for  doubt  upon  this  point.    They  are,  that 

^*  all  such  goods^  &c*  on  which  the  duties  shall  not  have  been 

paid,  or  secured  to  be  paid,  shall  be  forfeited,"  that  is  to 

say,  the  goods  so  concealed  and  seized* 

The  ar^umeut,  that  goods  subject  to  duties  are,  in  th^ 
view  of  Che  law,  and  by  a  feir  construction  of  this  section, 
'onceaUd  wherever  and  under  whatever  cii^umstances  they 
may  be  found,  is  equally  inadmissible.  If  that  were  the  in* 
tention  of  the  le^i«*latMre,  the  ofieitce  would  consist,  not  in 
the  concealifig  of  such  goods,  but  in  having  the  posscssioi; 
of  them ;  and  the  aulhoritj'  to  seize,  applying  to  such  a  case, 
would,  no  doubt,  have  extended  to  all  goods  -ahtrtxtrfoxind 
out  of  their  place  of  deposit,  on  which  the  duties  had  not 
been  paid,  or  secured  to  be  paid.  I'he  term  concealed  used 
in  this  section,  is  one  of  plain  interpretation,  and  obviously 
applies  to  articles  intended  to  be  secreted  and  withdrawn 
from  public  view  on  account  of  their  being  so  subject  to  du- 
ties, or  from  some  fraudulent  motive. 

But  if  the  argument  upon  this  part  of  the  case  were  well  Goods  not  iia^ 
founded,  the  count  in  the  libel  which  we  are  now  examining  |j].*  ^upJU^^'lhc 
could  not  be  maintained,  since  wc  are  ail  of  opinion,  that^^^y"^  ^^  ^^^ 
the  duties  upon  these  teas  were  secured  to  be  paid,  within  the  v'mg  been  se- 
fair  construction  of  the  62d  section  of  the  duty  law.     By  ^^"^^^' 
this  section,  the  duties  upon  all  goods  imported,  and  subject 
thereto,  are  to  be  paid,  or  secured  to  be  paid,  before  a  per- 
mit to  land  them  can  be  granted.     If  the  importer  elect  not 
to  pay  theui,  he  is  at  liberty  to  secure  them  by  bond  with  one 
or  more  sureties  to  the  satisfaction  of  the  collector,  or  the 
collector  may  accept  his  own  bond  without  sureties;  but. 
in  the  latter  case«  the  goods  themselves  must  be  deposited 
with  the  proper  custom  house  officer  pointed  out  in  the 
section.     These  provisions  apply,  thus  far.  to  all  kinds  or 
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1897»  fpoAn.  The  difference  as  to  the  mode  of  securing  the  da* 
v^r^  <^^  ties  between  teas  imported  from  China  or  Europe,  and  other 
U.  States  goods,  consists  in  the  following  particulars.  As  to  the 
860  Chesu  former,  the  teas,  where  bond  without  sureties  is  given,  are  to 
of  Tea.  be  deposited,  at  the  expense  and  risk  of  the  importer,  in  a 
store  to  be  agreed  on  by  him  and  the  inspector,  on  which 
the  inspector  is  to  affix  two  locks,  the  key  of  one  to  be  re- 
tained  by  himself,  and  the  other  to  be  kept  by  the  importer ; 
and  it  is  made  the  duty  of  the  inspector  to  attend,  at  ail 
reasonable  times,  for  the  purpose  of  delivering  out  the  teas 
as  the  same  may  be  required ;  but  he  is  forbidden  to  deliver 
any  part  of  them  without  a  permit  in  wntiiig,  signed  by  the 
collector  and  naval  officer,  to  the  obtaining  of  which,  it  is 
required,  that  the  duties  on  the  teas  to  be  delivered  shall  be 
first  paid,  or  secured  to  be  paid,  by  a  bond  to  be  given  with 
a  surety  or  sureties,  to  the  satisfaction  of  the  colle*  :tor,  for 
payment  of  the  duties  at  particular  penods  mentioned  in 
the  section.  And  in  case  the  duties  should  not  be  paid  at 
the  period  so  stipulated  in  the  first  bond,  or  secured  to  be  paid 
in  the  manner  last  specified,  the  collector  is  required  to  sell, 
ait  public  auction,  so  much  of  the  teas  as  may  be  necessary, 
and  after  retaining  the  sum  which  shall  not  have  been  so 
paid,  or  secured,  together  with  the  expenses  of  sale  and  safe 
keeping  of  the  teas,  to  return  «si  overplus,  if  any,  to  the 
owner  thereof. 

As  to  goods  oilier  than  teas,  if  the  importer  elect,  instead 
of  paying  the  duties,  or  securing  the  same  by  giving  hond 
with  satisfactory  sureties,  to  give  his  own  bond  without  sure- 
ties, the  collector  is  required  to  accept  such  bond,  together 
with  a  deposit  of  so  much  of  the  goods  on  which  the  duties 
are  payable,  as  in  his  judgment  shall  be  sufficient  security 
for  the  amount  of  the  duties  for  which  such  bond  shall  have 
been  given,  together  with  the  charge  of  safe  keeping,  and 
seizing  the  same,  which  goods,,  so  deposited,  are  to  be  kept 
by  the  collector  at  the  expense  and  risk  of  the  part}  on 
whose  account  they  were  deposited,  until  the.  sum  specified 
in  the  bond  shall  become  due  :  a!id  if  the  same  be  not  then 
paid,  so  much  of  the  guuds  deposited  as  may  be  necessary 
to  discharge  the  dulies  and  expenses  are  to  be  ^old,  and 
the  proceeds  to  be  disposed  of  as  in  the  former  case. 
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From  this  recital  of  the  mMt  material  parts  of  the  above     ]  937^ 
aectioiu  it  is  most  apparent,  that  the  legislature  contemplated  \^^sr^ 
the  bond  of  the  importer,  accompanied  by  a  deposit  of  all    ^'  ^^^^^ 
the  teas  importeif,  to  be  k«$pt  under  the  lock  and  key  of  the  9»o  Chests 
inspector,  and  subject  to  the  control  of  the  collector  and    ^^  '^^* 
naval  officer  until  the  duties  were  paid,  or  otherwise  se* 
cnred,  as  an  equivalc  t  security,  with  a  bond,  and  approved 
sureties,  if  the  importer  had  elected  to  give  such  a  bond  in 
the  first  instance*     B>  no  other  construction  can  the  express 
terms  of  the  section  be  satisfied*    The  importer  has  an 
option  allowed  him,  at  the  time  of  milking  his  entry,  to  se- 
cure'ihe  duiit$^  instead  of  paying  them.     How  may  he  secure 
them  ?    The  section  proceeds  immediately  to  point  out  the 
two  following  modes :  ^^  On  the  same  terms  and  stipulations 
as  on  other  goods  imported ;"  that  is  to  sajr,  by  bond,  with 
sureties  satisfactory  to  the  collector,  or  *^  by  his  own  bond  in 
double  Aie  amount  of  the  duties,'*  which  latter  bond,  accom- 
panied by  the  deposit  of  the  teas,  as  before  mentioned,  the 
collector  is  required  to  accept*     It  is  perfectly  obvious, 
that  this  latter  security  is  to  be  accepted  in  lieu  of,  and  as 
equivalent  to,  the  former    And  we  may  confidently  ask,  is 
it  not  so  ?    The  condition  of  the  Chma  trade  must  be  in  a 
deplorable  state,  and  must    necessarily   be  discontinued, 
whenever  the  value  of  the  teas  imported  from  that  country 
shall  fall  below  the  amount  of  the  duties  imposed  upon 
them ;  and  unless  such  a  state  of  things  could  have  been 
contemplated,  what  better  security  for  payment  of  the  du- 
ties could  have  been  devised,  consistent  with  the  existence 
of  the  trade  itself,  than  the  uncontrolled  possession  of  the 
articles  subject  to  the  duties,  with  the  power  to  sell  the  same 
for  their  dischai^c  in  case  they  should  not  be  paid  when 
they  should  become  due,  or  should  not  be  otherwise  secured 
to  be  paid  ?     As  an  additional  evidence  that  Congress  con- 
sidered this  security  as  al  leai^t  equivalent  to  bond  with  ap- 
proved securities,  this  section  ^oes  on  to  provide,  that  the 
amount  of  each  bond  taken  for  the  duties  on  any  teas  deli- 
vered under  a  permit  from  the  store  after  a  deposit,  shall  l)c 
endorsed  imnaediately  on  the  original  bond  given  by  the  im* 
porter,  specifying,  the  amount  of  duty  secured  on  the  teas 
delivered  out.  hy  ivhonv,  and  the  term  of  payment.    It 
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1837.      then,  the  whole  quantity  of  tetfs  deposited  should  be  with- 
v^p^v"^^  drawn  in  the  mode  prescribed  by  this  station,  either  at  one, 
U.  Sutes    Q^  ^^  different  periods,  before  the  expiration  of  the  term  of 
960  Chests  Credit  allowed,  the  United  States  would  have  precisely  the 
of  Tea.     ggme  security  that  they  would  have  had,  if  the  importer  had, 
in  the  first  instance,  elected  to  give  bond,  with  approved 
sureties,  instead  of  his  own  bond,  accompanied  by  a  depo- 
sit of  the  articles  themselves  subject  to  the  duties. 
The  goods  not     In  consequence  of  an  intimation  of  the  Attorney  Gene* 
feiture   ander  ra')  that,  in  case  the  decision  of  the  Court  should  be  against 
*?"  ^  *^V  the  United  States  upon  what  we  have  called  the  second 

tionof  thoact.  ,  r 

count  in  the  libel,  he  should  move  to  amend  the  libel  by 
inserting  a  count  under  the  43d  section  of  this  law,  the 
cause  was  ai^ued  at  the  bar  as  if  such  a  count  now  formed 
a  part  of  the  libeL  But,  if  the  above  opinion  be  correct,  it 
.is  manifest  that  such  a  count  would  not  help  the  case, since, 
if  the  duties  were  secured  to  be  paid  according  to  the  provi' 
sions  of  ttie  62d  section,  no  forfeiture  could  be  decreed  un- 
der the  43d  section.  The  facts  agreed,  present,  besides, 
an  additional  reason  why  such  a  decree  could  not  properly  be 
made^lnder  that  section,  since  they  admit,  that  each  chest  of 
the  teas  in  question,  at  the  time  of  seizure,  was  duly  number- 
ed,  and  had  on  it  all  the  marks  which  the  law  requires,  and 
that  the  certificates  required  by  the  act  to  accompany  each 
of  the  chests,  remained  in  the  hands  of  the  claimants  at  Phi> 
ladelphia.  Now,  we  are  all  of  opinion,  that,  to  authorize  a 
seizure  of  teas,  and  bringing  them  to  adjudication,  ills  ne- 
cessary, under  the  43d  section,  not  only  that  the  chests 
should  be  unaccompanied  by  the  proper  certificates^  but 
also  that  they  should  be  unaccompanied  by  the  marks  re- 
quired to  be  placed  upon  them  by  the  39th  section.  Both 
roust  concur  in  order  to  justify  a  seizure,  and  to  raise  such 
a  presumption  that  the  teas  are  liable  to  forfeiture,  as  to 
throw  upon  the  claimant  the  burthen  of  proving  that  they 
were  imported  according  to  law,  and  that  the  duties  thereon 
were  paid,  or  secured  to  be  paid,  in  order  to  avoid  a  sen* 
tence  of  condemnation. 

Enough  has  already  been  said  to  dispose  of  the  third 
couQit  in  the  libel,  even. if  it  had  been  pressed  in  the  aiigu- 
ment  of  the  cause«  since  it  is  not  in  etended  that  there 
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kti  any  section  of  the  above  act  which  sabjects  teas  to  for-      1827. 
feiture,  on  the  ground  of  their  having  been  clandestinely  ^^^  ^-^^ 
and  fraudulently  removed  from  the  store  in  which  they  were    ^*  States 
deposited,  by  the  importer  or  by  any  other  person,  without  a  350  C'hestf 
permit,  and  without  the  duties  thereon  having  been  first     ^^  Tea 
paid  or  secured  to  be  paid.     It  is  quite  unlikely  that  a  case 
so  extraordinary  and  disgraceful  as  that  which  has  given  rise 
to  this  controversy,  was,  or  could  have  been  anticipated  by 
the  legislature,  ^which  enacted  the  law  under  consideration* 
One  wouM  have  supposed,,  but  for  the  instance  before  us. 
that  the  act  had  provide!  every  guard  for  the  safety  of  the 
public  interest^  which  any  imaginable  contingency  could 
have  retidered  necessary. 

The  only  remaining  objection  taken  to  the  decree  of  the  Wbeth«r  the 
Circuit  Court  is,  that  the  payment  of  the  duties  to  which  ^^^su^^^(ol 
these  teas  were  subjectt  ou^htto  have  been  made  a  condi-  <^*^   Huties, 

.  •         i»    •    .  *.      .  •        •  •  a         ■         ...  could  be.    as- 

tion  of  their  restitution  to  the  claimants,  or  that  they  should  sorted  in  tbe 
have  been  decreed  to  be  sold  towar  Is  the  payment  of  the  ?'«■«"*«"«' 
duties  for  which  the  original  bond  of  Thomson  was  given, 
and  which  remained  unpaid. 

Admitting  that  those  duties  were  even  now  due,  which  is 
not  the  case,  we  could  not  yield  our  asseilt  to  the  correct-  ^ 
ness  of  this  objection,  even  if  the  prayer  of  the  libel  had 
corresponded  with  such  a  decree,  and  even  if  the  teas  in 
question  were  liable  for  duties  beyond  those  properly  charge-* 
able  against  the  quantity  seized,  which  is  by  no  means  con-^ 
cedec' 

By  the  9th  section  of  the  Judiciary  Act,  the  District 
Courts  have  etclusive  original  cognizance^  amongst  other 
subjects,  of  all  civil  causes  of  admiralty  and  maritime  juris- 
diction, including  all  isfeizures  under  laws  of  impost,  naviga- 
tion,  or  trade,  of  the  Uhiled  States,  where  the  seizures  are 
made  on  waters  navigable  from  the  sea  by  vessels  of  a  spe- 
cified burthen,  within  their  re<»pective  Districts,  as  well  as 
upon  the  high  seas ;  and,  also,  of  all  seizures  made  on  lan^, 
ot  other  waters  than  as  aforesaid,  and  of  ajl  suits  for  pe- 
nalties and  forfeitures  incurred  under  the  laws  of  the  Uni- 
ted States.  They  have,  also,  cognizance  concurrent  with  the 
State  Courts,  of  all  suits  at  common  law  where  the  UniteiS 

Vol.  XII.  63 
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1327^      States  sue,  wnere  the  niatter  in  dispute,  exclusive  of  costs. 
\^^  <^^  amoutitB  to  the  sum  or  value  of  100  dollars* 

Potte!  Now,  it  is  not  pretended  that  this  is  a  civil  cause  of  ad- 

Osrdner.  miraky  and  maritime  jurisdiction  ;  and  it  has  already  been 
showu,  that  there  is  no  law  of  the  United  States,  of  impost 
vr  otherwise,  to  warrant  the  seixure  of  the  teas  in  question, 
or  to  subject  them  to  forfeiture.  But,  even  if  there  were 
such  a  law,  the  only  proceeding  which  could  have  been  in- 
stituted under  it,  must  have  been,  to  forfeit  the  articles 
seized,  and  not  to  subject  them  to  the  payment  df  duties.  If 
the  case  be  not  one  of  forfeiture,  we  can  perceive  no  grcNind 
upon  which  the  District  Court  could  entertain  a  suit,  by  way 
of  libel,  to  enforce  the  payment  of  duties*  No  jurisdiction 
is  conferred  upon  that  Court  in  such  a  case,  either  by  the 
above  section  of  the  Judiciary  Act,  or  by  any  other  act  of 
Congress*  There  is  no  doubt  but  that  a  suii  at  common  law 
might  be  instituted  in  that  Court,  as  well  as  in  the  Circuit 
Court,  in  the  name  of  the  United  States,  founded  upon  their 
legal  nght  to  recover  the  possession  of  goods  upon  which 
they  have  a  Uen  for  duties,  or  damages  for  the  illegal  taking 
or  detaining  of  the  same*  But  the  remedy  which  has  been 
selected,  is  not  one  which  can  obtain  the  sanction  of  tins 
Court* 

Thr  decree  of  the  Circuit  Court,  reversing  that  of  the  Dis- 
trict Court,  and  awarding  restitution  to  the  claimants,  must 
be  affirmed 


[DXVISE  or  LA5D8  CHAEOED  WITB  THX   PAY1IX5T  01*  DXBT9.] 

PoTTBE,  Appellant,  against  Gaednee  and  others,  Respon* 

dents. 

A  devise :  **I  give  and  devise  to  my  beloved  son.  E.  W.  G.9  two 
third  parts  of  that  my  Ferry  Form,  so  called,'*  &c.  **to  him,  the 
said  E.  W.  G.',  and  to  his  heirs  and  assigns  for  ever,  he,  mjr  said 
son  E.  W.  G.  pajing  all  my  just  debts  out  of  said  estate.  And 
I  do  hereby  order,  and  it  is  my  wiU,  that  my  son  £.  W.  O.  shall 
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v>ay  all  my  just  debts  oat  of  the  estate  herein  giTen  to  hiin  as  afore* 
saidt**  creates  a  charge  upon  the  estate  in  the  hands  of  thedetisee. 

Abonajide  purchaser,  who  pays  the  pui  chase  money  to  a  person  au* 
tbotized  to  sell.  Is  not  bound  to  look  to  its  application,  whether  in 
the  case  nfUnds  thjiged  in  the  hands  of  un  heir  or  devisee  witli 
the  payuient  of  debts,  or  lands  devised  to  a  trustee  for  the  payment 
of  debts. 

But  if  the  money  be  misapplied  by  the  devisee  or  trustee,  with  the 
CO  operation  of  the  purchaser,  he  remains  liable  to  the  creditors: 
for  the  sum  so  misapplied. 

On  a  bill  filed  by  an  executor  against  a  devisee  of  lands  charged  with 
the  piyment  of  debts,  for  an  account  of  the  trust  fund,  &c.  the 
creditors  are  not  indispensable  parties  to  the  suit.  The  fund  may 
h^  brought  into  Court,  and  distributed  under  its  direction,  accord- 
ing to  the  rights  of  thoee  who  may  apply  for  it. 

THIS  cause  wm  argued  by  the  Attormy  General  and  Mr.  Feb,  td. 
Potter  for  the  appellant,  and  by  Mr.  Webster  and  Mr«  D.  B 
Ogden  for  the  respondents. 

Mr.  Chief  Justicci  Marshall  delivered  the  opinion  of  the  Feb,  9th. 
Court. 

This  is  an  appeal  from  a  decree  of  the  Court  of  the  Uni* 
ted  Slates  for  the  First  Circuit  in  the  Dutrict  of  Rhode 
Island.    The  case  was  this ; 

On  the  7th  of  July,  1817,  Peleg  Gardner  made  his  last 
will,  in  which,  among  other  things,  he  devised  as  follow* :  ^<  I 
give  and  devise  to  my  beloved  son  E^ekiel  W.  Gardner  two 
third  parts  of  all  that  my  ferry  farm,  so  called,''  &c.  ^^  to 
him  the  saiu  Ezekiel  W.  Gardner,  and  to  his  heirs  and  as* 
signs  for  ever,  he,  my  said  son  Ezekiel  W.  Gardner,  paying  all 
my  jnst  debts  out  of  said  estate*  And  I  do  hereby  order,  and 
it  is  my  will,  that  my  son  Ezekiel  W.  Gardner  shall  pay  all 
my  just  debts  out  of  the  estate  herein  given  to  him  as  afore- 
said.''  The  testator  gives  to  his  wife,  the  plaintiff,  Hannah, 
a  part  of  his  real  and  personal  estate  for  life,  in  lieu  of  dower, 
and  to  his  daughter,  the  other  plaintiff,  other  parts  of  his 
real  and  personal  estate. 

Peleg  Gardner  died  soon  after  the  making  of  his  will,  and 
hi?  several  df  yisces  entered  into  the  estates  devised  to  them 
respectively. 

On  the  13th  of  July,  181ft,  the  Court  of  Pit>bate8  for  the 
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1 827.  coaDty,  in  pursuance  of  a  statute  made  for  tbat  purpose,  ap- 
pointed commissioners  to  receive  and  examine  the  claims  o* 
the  creditors,  who  made  a  report  on  the  10th  day  of  July. 
1820,  from  which  it  appears  that  the  debts  proved  against 
the  estate  and  allowed,  amouiit  to  {7693  14  cents,  exclusive 
of  a  claim  of  {1000  exhibited  b}  oi:t;  Mann.  wh'':h  was  dis* 
allpwed,  and  for  which  a  suit  hat«  been  commenced  against 
the  executrix. 

The  testator  had  devised  the  remaining  third  part  of  biff 
ferry  estate  to  his  daughter  Isabel  who  had  sold  and  con- 
veyed the  same  to  her  brother  Ezekiel.  After  which  Eze- 
kiel  agreed  to  sell  the  whole  c!>tate  to  the  appellant,  Elisha 
R.  Potter,  tor  the  amount  of  {1 5.000. 

This  bill  is  filed  by  the  executrix  and  devisees  of  Feleg 
Gardner*  to  subject  the  pun*hase  money  of  the  ferry  estate 
to  the  payment  of  the  testator's  debts.  The  decree  of  the 
Circuit  Court  was  in  favour  of  the  plaintifis  below;  and 
from  that  decree  Elisha  R.  Potter  has  appealed  to  tbb 
Court. 

The  bill  contains  many  charges  of  fraudulent  combination 
between  Elzekiel  W.  Gardner,  and  Elisha  R.  Potter,  which 
it  would  be  waste  of  time  to  review  in  detail,  because  they 
are  not  sustained,  and  because  the  case  rests  on  principles 
of  equity,  which  ai^  believed  to  be  well  settled. 

The  first  objection  made  to  the  decree  is,  tbat  the  plain- 
tiffs have  nb  right  to  ask  the  aid  of  a  Court  of  equity,  because 
they  cannot  assert  the  claims  of  the  creditors  who^could 
have  proceeded  at  law  against  the  estate  in  the  hands  of  Eze* 
kiel,  and  may  now  proceed  at  Jaw  against  the  remaining 
estate  of  Peleg.  That  the  plaintifis  can  give  no  dischaige 
which  will  extinguish  the  rights  of  the  creditors,  and  tbat  the 
creditors  ought,  for  that  reason,  to  have  been  made  parties 
to*  the  suit. 
Tbe  ereditori  The  bill  states,  and  so  is  the  fact  that  the  whole  estate  of 
»^^^'"j||j£*jj^-  Peleg  Gardner,  both  real  and  personal,  was  disposed  of  by 
his  will ;  and,  as  the  ferry  estate  devised  to  Ezekiel  was  the 
fund  provided  for  the  payment  of  his  debts,  his  devisees  and 
l^g^tees  took  iaimediate  possession  of  the  property  bequeath- 
ed to  them  re^piecfively,  and  nothing  remains  in  the  hands 
of  the  executrix  wherewith  to  satisfv  the  creditors.     The 
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bill  also  states,  that  Ezekiel  W:  Gardner  is  insoWent,  or  in  1 827. 
very  doubtful  circumstances ;  that  a  considerable  part  of  the 
purchase  money  has  been  applied  to  the  payment  of  his  own 
debts,  and  that  the  plaintifls  have  cause  to  fear  that  the  residue 
will  be  misapplied  in  the  like  manner,  so  that  the  whole  trust 
fund  will  be  wasted,  and  the  property  bequeathed  to  them 
be  taken  by  the  creditor^.  These  allegations  are  not  con- 
troverted, and  make,  we  think,  a  ver}  clear  case  for  an  ap* 
plication  to  a  Court  of  equity.  It  is  true,  that  the  creditors 
might  have  been  made  parties  defendants,  but  we  do  not 
think  them  parties  who  may  not  be  dispensed  with.  So 
much  of  the  fund  as  yet  remains  may  be  brought  into 
Court,  and  m»y  be  distributed  according  to  the  tights  of  those 
who  may  apply  for  it.  We  have,  then,  no  doubt  of  the  ju- 
risdiction of  the  Court. 

We  have  as  little  doubt  of  the  hability  of  the  ferry  es-  The  tetutor'j 
tate  while  in  the  hands  of  Ezekiel,  to  the  creditors  of  the  Jj^"  ^S^'f^jJ 
testator.     The  wtMs  of  the  will  i  reate  an  express  chaige.  ••»•»#  In  ^e 
''  I  give  and  devise  to  my  beloved  son,  Ezekiel  W.  Gardneri  rftvliM,  Ize- 
and  his  heirs,  for  ever,  two  thirds  of  my  ferry  farm,  he  pay-  ^*'  ^* 
ing  all  my  just  debts  out  of  said  estate.^' ,  More  explicit 
words  could  not  have  been   used.     It  is  admitted  by  the 
counsel  forthe  appellant,  that  these  words  would  charge  the 
estate  in  a  country  where  the  law  did  not  previously  cha:ge 
it;  but  since,  in  Rhode  Island,  lands  are  liable,  by  law,  to 
the  debts  of  the  testator,  the  will  superadds  nothing  to  thi« 
legal  charge. 

It  may  be  admitted,  that,  as  between  the  devisee  and  the  Eir<Kct  uf  tbe 
creditor,  no  charge  is  superadded  by  the  will ;  but  the  rela-  Rhode  itlaDd 
tion  of  the  devisees  to  each  other  is  materially  affected  by  "P^"  ^^^ 

''  ''  charge  created 

it.  A  testator  cannot,  by  his  will,  withdraw  from  his  ere-  bj  th6  win. 
ditors  any  property  which  the  law  subjects  to  th^r  claims, 
bbt  he  may  provide  a  particular  fund  for  his  debts,  a(id  if 
tbe  creditors  resort  to  a  diflferent  fund,  those  to  whom  the 
property  so  taken  by  them  was  given,  are  entitled  to  com- 
pensation out  of  the  fund  provided  for  debts*  Examples 
of  this  principle  abound  in  the  books.  Personal  property 
is  universally  liable  for  debts.  If  the  particular  fund  pro« 
vided  by  the  testator  for  that  object,  be  of  that  description, 
^nd  a  specific  things  bequeathed  to  another*  be  taken  in  exe- 
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1897.  cution  by  a  creditor,  it  has  never  been  doubted,  that  the 
legatee  whose  propertj  has  been  taken,  wh)  resort  to  ihc 
tnist  fund  for  compeiisatioiK  The  principle  is  too  well  set- 
tled to  be  now  a  subject  for  di^cu^^ion.  The  law  of  R!»ode 
Island,  then,  subjecting  lands  to  the  pa \ nient  of  dfbt^.  can 
hjive  no  influence  on  the  cape  before  the  Court.  Thefertj* 
estate,  had  it  remained  in  the  possession  of  the  di  viseeS; 
would  not  only  liave  been  liable  to  the  creditors,  but  would 
have  been  liable  to  the  ^other  devisees  and  legatees,  for 
such  portions  of  their  property  as  had  been  applied  in  pay* 
ment  of  the  debts  of  the  testator.  . 
Hoestiuu  wbe-      What  chani'e  has  been  made  by  the  sale  to  Elisha  R. 

Uier  the  •ftate  «%   .  -      « 
remaioed      to  rOtter? 

landrof "  the  Although  this  question  has  been  argued  with  great  earnest- 
piirchuer.  ness,  and  at  considerable  length,  scarcely  any  rf  al  difierencc 
exists  between  the  parties.  l*he  appellees  seem  to  yield  to 
the  authority  of  those  modern  decisions  which  deny  the  dis- 
tinction between  lands  charged  in  the  hands  of  an  heir,  or 
devisee,  with  the  payment  of  debts,  and  la!id<i  devised  to^:*. 
iiiiwt'^e  for  the  payment  of  debt^.  They  admit,  that,  in 
either  case,  the  purchaser  who  pays  the  piirchar^e  money  to 
the  person  authorized  lo  sell,  is  nci  bound  to  look  to  its  ap*- 
Dlication.  But  they  contend,  that  if  the  purchase  money 
be  misapplied  with  the  co-operation  of  the  purchaser,  here* 
mains  liable  to  the  creditors  for  the  sum  so  misapplied.  The 
counsel  for  the  appellants  assent  to  this  proposition.  It  is 
scarcely  necessary  to  say,  that  so  much  of  the  purchase  mo- 
ney as  remained  unpaid  when  this  suit  wai  Instituted,  is  lia- 
ble to  the  creditors,  and  is  applicable  by  the  Court  to  the 
purposes  of  the  trust.  What,  then,  is  really  in  dispute  Ik;^ 
tween  the  parties  ?  Nothing  but  the  questions  how  nluch 
of  the  purchase  money  remains  unpaid,  and  how  much  of  it 
has  been  applied  to  the  debts  of  Ezekiel,  with  the  co-opt* 
ration  of  Mri  Potter* 

The  whole  purchase  made  by  Mr.  Potter  amounted  to 
15,800  dollars,  of  which  15,000  dollars  were  given  for  the 
ferry  Estate,  and  800  for  a  lot  in  Jamestown,  purchased 
by  Ezekiel  from  his  sister  Isabel.  One  third  of  the  ferry 
estate  had  also  been  purchased  by  Ezekiel  from  Isabel,  so 
that  5.800  dollars  of*  the  whole  purchase  money,  wasgivrri 
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for  property  not  charged  bj  the  will  of  Peleg  Gardner  with      1 337. 
hiff  debts,  and  the  remaining  10,CMX)  dollars  for  pi  opilrty 
which  was  so  charged*    That  sum  comtitaied  the  trust 
fund. 

In  the  arrangement  between  the  parties,  Mr.  Potter  re- 
tained 3,600  dollars  for  a  debt  due  to  him<«elf,  and  paid 
debts  due  from  C/ekiei,  to  the  amount,  as  stated  in  the  an* 
swers,  of  1,8  JO  dollars,  making,  in  the  whole,  5,330  dollars. 
On  a  subsequent  agreement  between  the  parties,  Potter 
paid  a  debt  of  Ezekiel,  amounting  to  800  dollars ;  so  that 
Potter  has  himself  paid  the  debts  of  Ezekiel  to  the  amount 
of  G,330  dollars,  being  330  dollars  out  of  the  trust  fund. 
|Iis  cash  payments,  at  that  time,  are  stated  at  S18  dollan>. 
GG  cents. 

In  June,  1820,  the  parties  came  to  a  settlement,  when  a 
balance  of  7^7i9  dollars  62  centft,  was  found  to  be  in  the  hands 
of  Potter,  ^01  whifb  he  sa}s,he  gave  his  note,  payable  to  or* 
der,  to  ffloA  mortgages  in  South  Kingston,  or  in  the  State  of 
INew-York;  and  a  %k  »tiable  cash  note,  payable  to  the  de** 
fcndant^ft  order,  for  4(UX)  dollars,  on  the  ^5th  of  March; 
1822. 

1'he  cash  payments  na  M  by  the  defendants,  amount-  to 
4,318  dollars  G4  cents.  The  residue  of  the  purchase  money 
lias  either  been  applied  by  Potter  himself  to  the  payment  of 
EzekiePs  debts,  or  is  comprehended  in  the  note  payable  in 
mortgages,  or  remains  in  his  hands  unaccounted  for.  In 
cither  case,  it  is  liable,  so  far  as  it  ezceeds  the  sum  of  5,800 
dollars,  which  is  not  charged  by  the  will,  to  the  creditors  of 
Peleg  Gardner.  This  Court  does  not  enter  into  minute 
calculations  to  ascertain  the  precise  sum  due.  An  account, 
if  it  be  found  necessary,  comprehending  the  necessary  cal- 
culations of  interest,  may  be  taken  in  the  Circuit  Court. 
The  not^  payable  in  mortgages  is  not  alleged  to  be  paid, 
and,  not  being  negotiable,  would  passtd  an  assignee,  subject 
to  the  equity  which  was  attached  to  it  when  in  the  hands  of 
Ezekiel  W.  Gardner. 

The  defendant,  Elisha  R.  Potter,  has  been  slated  to  be 
liable  for  the  debts  of  Peleg  Gardner,  for  so  much  of  the 
purchase  money  of  the  trust  estate  as  remains  in  his  hands. 
So  iar  be  is  liable  directly  and  immediately,  and  is  properly 
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1837.  decreed  to  pay  the  monej  into  Court.  But,  so  &r  as  heha^ 
applied  the  mone)"  to  the  debts  of  Ezekiel,  his  responsibility 
is  not,  we  think,  immediate,  but  depends  on  tjie  failure  of 
Qardoer.  Ezekiel  to  pay ;  the  decree  ou^ht,  in  the  first  instance,  to  be 
against  Ezekiel,  and,  if  the  money  cannot  be  obtained  from 
him,  then  against  Elisha  R.  Potter* 

No  doubt  exists  of  the  right  of  any  of  the  parties  to  con* 
test  the  claim  of  any  creditor.  The  report  of  the  commis- 
sioners may  be  prima  facie^  but  is  not  conclusive  evidence  of 
the  claim.  The  creditor  may  ascertain  his  debt  by  a  suit  in 
the  State  Court,  or  th^  executrix  may  contest  it  in  the  Court 
o(  the  United  States.  If  Elisha  R.  Potter,  or  Ezekiel  W. 
Gardner,  suppose  the  executrix  to  be  unfaithfuf  to  her  duty 
in  this  respect,  the  Court  will  permit  either  of  them  to  use 
her  name  in  opposition  to.  the  claim. 

We  are  of  opinion,  that  so  much  of  the  decree  as  may 
subject  Elisha  R.  Potter  to  the  debts  of  Peleg  Gardner,  be- 
yond the. purchase  money  remaining  in  his  hands,  and  be- 
yond the  money  paid  by  him  in  discharge  of  the  debts  of 
Ezekiel  W.  Gardner,  after  deducting  therefrom  the  amount 
of  the  estates  purchased  by  the  said  Ezekiel  from  his  sister 
Isabel,  ought  to  be  reversed,  and  that,  in  all  other  things,  if 
ought  to  be  affirmed. 

Dkcrbe.  This  cause  came  on,  &c.  On  considentioi* 
whereof,  this  Con  it' is  of  opinion,  that  there  is  error  in  so 
much  of  the  decree  of  the  said  Circuit  Court  as  subjects 
Elisha  R.  Potter  tp  the  payment  of  a  larger  sum  of  money 
than  now  remains  in  his  hands  of  the  original  purchase  mo- 
ney, added  to  the  sum  he  has  applied  to  the  payment  of  the 
debts  of  Ezekiel  W.  Gardner,  after  deducting  therefrom 
the  amount  given  for  the  estates  purchased  from  Isabel 
Gardner ;  and  in  so  much  of  (he  said  decree  as  dicects  the 
said  Elisha  R.  Potter  to  pay  the  sums  he.  has  misapplied  to 
the  debts  of  Ezekiel  W.  Gardner,  and  for  which  he,  the 

• 

said  Ezekiel,  is  liable  in  the  fir'<t  instance,  before  he,  the 
iaid  Ezekiel,  shah  have  fail  1  to  pay  the  same.  It  is, 
therefore,  the  opinion  of  this  Court,  that  so  much  of 
the  said  •decree  as  is  contrary  to  this  opinion,  be  re- 
versed and  ANNULLED,  and  that  the  same  be.  in  all  other 
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respects,  affirmed  ;  and  the  cause  is  reananded  to  the  said 
Circuit  Court,  with  directions  to  refohn  the  said  decree  ac* 
cording  to  this  opinion,  and  to  do  all  other  things  therein  as 
equity  and  justice  may  require*  hi  taking  any  aco^unt  i>e* 
tween  any  of  the  parties  which  may  be  necessary  for  giv- 
ing etTect  to  this  order,  interest  is  to  be  computed  according* 
to  la  wand  usage. 
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[SUKETT.] 


The  United  States  against  NicnoLt. 

Tbe  act  of  May  Ijth,  1820,  cb.  6i5.  s.  t.,  which  requires  new  sure- 
ties to  be  given  by  certain  public  officers  on  or  before  the  aoth  of 
September,  1820,  does  not  expressly,  or  by  implicationt  discharge 
the  former  sureties  from  their  liability. 

The  sureties  are  not  responsible  for  moneys  placed  by  the  govern-' 

ment  in  the  hands  of  the  principal,  after  the  legal  termination  of 

his  office ;  but  they  arcf  responsible  for  moneys  which  came  into  his 

'  hands,  while  in  office,  and  which  he  subsequently  failed  to  account 

for  and  pay  over. 

In  general,  laches  is  not  imputable  to  the  government :  But,  qtunt^ 
whether,  in  case  there  is  an  express  agreement  between  the  govern- 
ment and  t^e  pAncipal,;giving  time  to  the  latter,  and  suspending 
the  right  of  the  former  to  sufe,  the  sureties  are  not  discharged  as  in  a 
similar  case  between  private  individuals  ? 

A  mere  proposition  to  give  time,  and  suspend  the  right  to  sue,  upon 
certain  conditions  and  contingencies,  which  are  not  proved  to  have 
been  complied  with,  or  to  have  happened,  will  not  discharge  the 
sureties. 

Tbe  cases  of  the  United  States  v.  Kirkpatrick,  (9  Wheat.  Rep.  7£0.) 
and  'he  United  States  v.  Vanzandt,  (11  fVKtat,  Rep.  184.)  applied 
to  the  determination  of  the  present  case. 

THIS  cause  was  argued  by  the  Attorney  General  and  ^'*' -^'^*' 
Mr.  Sampson  for  the  plaintiifs,  and  by  Mr«  /)•  B.  Ogdta 
for  the  defendant* 


Mr.  Justice  TaiMStE  delivered  the  opinion  ofth^.  Cotjrf.  Mflrr<?/  i^^i 
Vol.  XIT.  f?4 
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•I827* 

tr.  States 

▼. 
NlelMn. 


The  questions  to  be  deci^  in  this  case  arise  out  of  a  bill 
of  eiceptions,  taken  bj  the  plaintiffs,  to  the  charge  and  in- 
structions  of  the  Circuit  Court  to  the  jurj  upon  the  trial  of 
.the  cause*^ 

The  suit  was  founded  on  the  official  bond  of  Robert  Swart- 
wont,  as-nav}  agent,  and  with  whom  the  defendant  had  be- 
come bound  as  one  of  his  sureties.  The  bond  bearl  date 
the  32d  day  of  February,  1819 ;  ai  d  is  in  the  penalty  of 
90,000  dollars,  with  the  usual  condition,  to  be  void  if  Swart- 
wout  should  faithfully  perform  the  duties  of  his  office,  and 
account  for,  and  pay  over,  when  required,  the  public  pro- 
perty and  money  placed  in  his  hands. 

The  declaration  alleges,  as  a  breach  of  the  condition*  of 
the  bond,  thai  Swartwout's  accounts  had  been  settied  by  the 
proper  accounting  officers  on  the  day  of 
and  that,  upon  that  settlement,  a  large  balance  had  Been 
found  against  him,  which  he  had  failed  and  refused  to  pay 
ovel  to  the  United  States  when,  required.  The  pleadings 
having  .been  made  up  according  to  (he  practice  ol  JNcw* 
York«  so  as  to  put  in  issue  the  matters  in  controversy  be* 
tween  tiie  parties,  the  plaintilTs  gave  in  evidence  to  the  jury 
the  bond,  witli  il.^ condition,  and  Swartwout^s  Hcttied  accotmt, 
duly  certified  from  the  treasury  department ;  and  the  defen* 
dant  gave  in  evidence  a  letter  from  the  Secretary  of  the  Na- 
vy iC  Robert  Swartwout,  dated  the  25th  day  of  February, 
1819;  two  commissions  to  Swartwout  at>  navy  agent,  the 
one  dated  the  16th  day  of  October,  1818,  and  the  other  the 
SOtb  day  of  November,  1818,  and  the  followii^  letter,  dated 
the  8th  day  of  December,  1 833,  from  Mr.  Pleasanton,  agent 
of  the  treasury,  to  Mr.  Tillotson,  the  district  attorney,  which 
will  be  more  particularlv  noticed  hereafter : 


^^  Treoiury.  Departmenij  Pijlk  AuiiiorU  Office. 

Dtcember  8,    833. 

'<  Sir  :  From  the  best  information  I  cai*  obtain,  it  seems 
pretty  certain  thHt  if  we  ioreclo»e  the  mortgage  ^iven  to'the 
United  Stales  by  General  Robert  Swartwout,  and  eipose 


a  This  caufs  was  tried  in  the  Court  Mow  bf  tha  late  District 
Jad^e  Vau  NksV. 
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the  property  to  lale,  nubject  to  a  previoat  mortage  given  to      1 327^ 
Mr.  Costeri  we  shall  lose  the  whole,  or  nearly  all  of  our  s^/^^s/^m^ 
debt;  this  property  being  our  only  reliance,  if  the  sureties    ^*  Sutes 
shoold  be  discharged  by  doe  course  of  law  fron^  their  re*  .   NIohoQ. 
sponsibility  for  the  payment  of  it«     Under  these  circum* 
stances,  the  only  alternative  which  presents  its  jif  for  securing 
any  considerable  portion  of  the  debt  is>  to  allow  General 
Swartwout  time  within  which  to  make  an  advantageous  dis* 
position  of  the  property*     He  expresses  a  confident  belief 
that'in  seven  years  he  would  be  enabled,  by  connecting  it 
with  a  banking  institution  fpr  which  a  charter  has  already 
jbeen  granted  by  the  State  of  New- Jersey,  not  only  to  pay 
off  the- first  mortgage,  but  our  mortgage  also* 

*^  It  has  been  recommended  by  the  Navy  Department  to 
allow  this  time, '  and  I  have,  accordingly,  instead  of  three 
years,^s  intimated  to*  you  ^ome  time  ago,  determined  to  al- 
low him  seven  years,  provided  the  first  mortgagee  will 
pledge  himself  in  writing,  not  to  molest  him  for  the  same 
space  of  time ;  and  provided- also,  that  the  bank  with  irhich 
^  property  is  to  be  connected,  shall  go  into  operation  on 
or  before  the  first  of  October  neit*  Shopid  the  banking  ca- 
pital not  be  made  up  by  the  time  mentioned,  and  the  bank 
fkil  to  go  into  operation,  this  agreement  is  to  be  considered 
irholly  null  and  void*  You  will  be  pleased  to  take  such 
steps  as  will  give  this  arrangement  effect* 

'^  As  the  sureties  on  General  Swartwout's  bond  dispute 
our  right  to  recover  the  penalty  from,  tbem,  it  will  be  your 
daty  forthwith  to  institute  suits  against  them  in  the  Circuit 
Court,  and  judgment  going  against  us  there,  you  will  re- 
ttiove  the  cause  to  the  Supreme  Court,  it  being  very  de- 
sirable that  the  law  should  be  settled  in  relation  to  bonds  so 
ritoated. 

^'  I  have  the  honour.  In 

(Signed)    S.  PLL  \SANTON, 

Agent  of  the  Treasury  J*^ 

The  Circuit  Court  decidlid,  and,  accordingly,  instructed 
the  jury,  first, ''  That  the  defendant,  Francis  H.  Nicoll,  was 
not  responsible  for  any  de&lcation  that  took  place  on  the 
part  of  B4>bert  Swartwout.  as  navy  agent,  subsequent  to  the 
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1 827.      ^^^^  ^^y  ^^  September,  1 820,  when,  in  and  by  the  tct  of 
^,^p^/■*^  Congress,  passed  the  18th  of  May,  1830,  new  sureties  were 
U.  States    required  by  law  to  be  given  by  ihe  said  Robert  Swartwoat« 
Nicholl.        Secondly,  ^^  That  the  defendant  was  not  responsible  for 
any  deficiency  of  public  money  reported  on  by  the  account- 
officers  of  the  United  States,  subsequent  to  the  SOth  of 
November,  1 822,  when  it  appeared  in  evidence  that  the  a^ 
pointment  of  Robert  Swartwout,  as  navy  agent,  expired  by 
its  legal  termination. 

Thirdly,  ''  That  he  left  it  to  them  to  decide  whether  the 
letter  from  S.  Pheasanton^.Esq.  addressed  to  Robert  Til- 
lotson,  Esq.  which  had  been  read  in  evidence  before 
the  jury,  did  give  further  time  to  Robert  Swartwout  for 
the  payment  of  the  debt  due  the  United  States;  and 
that  if,  in  the  opinion  of  the  jur}*,  the  letter  in  question 
did  give  time  to  the  said  Robert  Swartwout  until  Octo- 
ber, 1824,  or  any  subsequent  period,  that  then  the  de- 
fendant was  discharged  from  his  liability,  and  their  verdict' 
should  be  cendered  for  the  defendant.  And,  lastly,  that 
the  said  several  matters  so  produced  and  read  in  evidence, 
oil  the  part  of  the  said  Francis  H.  ^icoll,  were  sufficient,  in 
law,  to  maintain  the  issue  on  his  part,  and  that  the  United 
States  ought  not,  upon  all  the  matters  produced  in  evidence, 
to  maintain  the  said  ac^ion,^'  &c. 

These  several  opinions  and  instructions,  are  brought  be- 
fore this  Court  for  re-examination  by  the  present  writ  of 
error. 
Tbe     former     Upon  looking  into  the  act  of  Congress,  passed  May  15tfi, 
l^if.Vged'by  l^^O)  entitled  ''An  act  providing  for  the  better  oiiganizt- 
tiM    act     of  (ion  of  the  treasury  department,''  which  is  the  one  referred 
'  to  in  the  first  instruction,  we  are  satisfied  it  was  misconstrued 

by  the  judge.  The  second  section  of  the  act  provides  a  new 
and  summary  process  against  public  defaulter!  and  their 
sureties,  after  the  SOth  of  September,  1820.  The  scope 
and  design  of  the  act,  in  requiring  new  sureties  to  be  given 
by  that  day,  was  in  order  that,  if  si|ch  new  sureties  should 
be  given,  the  summary  process  might  operate  upon  them,  as 
well  as  upon  the  principal,  if  the  treasury  department  ihovld 
elect  to  pursue  such  summary  process.  This  is  manifeit 
iVom  the  provision  in  the  act,  that  the  summary  process  shall 
not  affect  the  *etisting  suretiea. 
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NichoH; 


The  act  no  where  directs  the  principab  to  be  discbai^d 
from  office^  upon  failure  to  give  uew  sureties  v  and  if  the 
act  bad  to  directed,  they  would  have  remained  in  office  un- 
til actually  removed.  The  law  does  qot,  in  terms,  declare 
the  existing  sureties  shall  be  dischafe^ed  from  and  after  the 
dOth  of  September,  1820.  It  would  require  a  very  strained 
construction  of  the  statute  to  dischai^e  theip  by  implication, 
while  their  principals  were  permitted  to  remain  in  office* 
Such  construction  would  be,  we  think,  against  the  nmnifest 
intention  of  the  legi^ture.  The  1 0th  section  enacts,  **  that 
nothing  in  this  act  contained  shall  be  construed  to  take 
away  or  impair  any  right  or  remedy  which  the  United  States 
now  have,  by  law,  for  the  recovery  of  taxes,  debts,  or  de- 
mands." 

The  cases  of  the  United  States  v.  Kirnpatrick:,  (9  Wheat. 
Rep.  720.)  and  tne  United  States  v.  Vamandt,  ( 1 1  fVheat 
Rep,  184.)  are,  in  principle,  undistinguisbable  from  this 
case. 

They  decide,  1st.  That  laches  is  not  imputable  to  thego- 
yemmcnt;  3d.  that  the  provisions  of  the  law  requiring  set- 
tlements by  its  offi<^er8  to  be  made  at  short  periods,  are  de- 
signed for  the  security  and  ^protection  of  the  government, 
and  to  regulate  the  conduct  of  those  officers ;  that  they  arc 
merely  dire4:tory  to  those  officers,  and  form  no  part  of  the 
contract  with  the^sureties.  And  the  last  case  decides,  Sdly. 
That' where  the  ict  expressly  directs  a  defaulting  officer  to 
be  recalled  at  th^  expiration  of  six  months  from  the  time  of 
bis  default,  his  sureties  are  not  disrhaiiged,  but  remain  lia- 
ble for  his  defaults  thereafter,  until  he  is  actually  recalled. 

If  the  second  instruction  given  to  the  jury  was  intended  Second  in 
to  inform  them  that  the  defendant,  as  surety  of  Swart- 
wout,  was  not  legall)   res(>onsible  for  money  placed    by 
the  government  in  his  hands,  after  the  legal  termination  of 
bis  office,  it  was  unqoestioirably  correct ;  and  this  is  the 
sense  in  which  we  suppose  the  Court  meant  to  be  under 
stood.    But  if  it  was  intended. to  convey  the  idea,  that  he 
was  not  responsible  for  money  which  came  to  Swartwout^s 
hands  while  in  office,  but  which  he  afterwards  failed  tu  at 
'^ount  for  and  pav  over,  it  was  clearly  iacotrect 


Third  tnttruc- 
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1897.  ^  decidiiig  opoo  the  third  im^ctioo  (pven,  at  to  the 

eflEbctand  operation  of  Mr.  FleasaotOR^s  letter  to  the  Dis- 
trict Attorney,  it  is  not  intended  to  give  anj  intimation  of 
what  would  be  the  opinion  of  this  Court,  if  it  had  appeared 
from  the  letter,  that  the  government  had  made  anj  arrangd- 
tiom  *  ment  with  Swartwout,  without  the  assent  of  his  sureties, 

whcrebj  the  right  of  the  government  to  sue  upon  flie  hood 
had  been  suspended  to  the  first  da j  ofOctober,  1 824,  or  to 
any  subsequent  time.  Nothing  of  the  kind  appears  from 
the  letter.  It  speaks  of  a  mortgage  which  had  been  given 
by  Swartwout,  upon  property  subject  to  a  fofmer  nKHlgage 
to  Mr.  Coster ;  but  it  does  not  appear  that,  by  the  terms  of  the 
mortgage,  the  right  to  sue  on  the  official  bond  was  suspend- 
ed ;  and  the  taking  of  a  collateral  security,  without  suspend- 
ing the  right  to  sue  on  the  bond,  could  not  bar  the  action  oo 
the  bond.  The  letter  speaks  of  an  intention  formed  of  giving 
time  upon  the  mortgage,  upon  specified  conditions  at  d  con- 
tingencies ;  but  none  of  those  conditions  or  contingencies  are 
shown  to  have  been  complied  with,  or  to  have  happened.  The 
letter  contains  no  contract,  and  ^ves  no  time  per  «e,  upon  any 
consideration  binding  on  the  government ;  and  that  the  letter 
did  not  intend  iosuspehd  the  right  of  the  United  States  to  sue 
on  this  bond,  is  palpable,  because  it  directs  suit  to  be  brought 
thereon  immediately.  As  no  fact,  connected  with  the  let- 
ter, was  proved  by  evidence  aliunde^  the  construction  of  the 
letter  upon  its  face  was  matter  of  law,  and  the  Circuit 
Court  ought  to  have  decided  and  instructed  the  jury  accord- 
ingly, that  nothing  on  the  face  of  the  letter  constituted  any 
defence  to  the  'action.  There  was  nothing  but  the  con- 
struction of  the  letter  to  be  left  to  the  jury,  and  the  Court 
ought  to  have -informed  the  jury  ttiat.  according  to  its  true 
construction,  it  did  not  give  time  so  as  to  bar  the  action 
against  the  surety^ 

After  the  observations  already  made,  it  cannot  be  neces- 
sary to  go  into  any  further  reasoning  to  show  that  the  Cir- 
cuit erred  in  its  concluding  instruction,  that,  upon  the  whole 
matter,  the-law  was  for  the  defendant.  It  was  a  conclusion 
^rawn'  by  that  Court  from  the  premises  it  had  aHumed  in 
the  former  instruction  given,  and  the  error  of.  these  premises 
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baviug  been  shown,  the  error  of  the  conclusion  necessarily      1897» 
follows.  v^^v^^ 

Some  observations  were  made  bj  the  defendant's  counsel      M»GII1 
in  argument,  as  (o  the  manner  in  which  Ih^  debits  and  ere-     Bank  of 
dits  in  Swart  wout'fi  account  had  b<:en  adjusted  by  the  ac-    U.  Butes. 
counting  offircrs ;  and  he  neemed  to  suppose,  that  credits 
which  ought  to  have  been  applied  towards  the  extinguish- 
ment or  lessening  of  the  debits,  for  money  placed  in  his 
hands  before  the  20th  of  November,  1 822,  had  been  impro- 
perly applied  to  the  tninsactions  -of  Swartwout  ¥rith  the 
government  ader  that  day. 

The  case  of  TAe  United  States  v.  January  ^  Patterson,    Right  of  th« 
(i  Lrancivs  Rep.  5/2.)  is  in  pomt  to  show,  that«  as  to  any  apply  Um  crt- 
disborsemeats  of  money  after  the  30(h  of  November,  1 822,  ic"oi?,t  *'****' 
for  which  Swartwout  was  entitled  to  credit,  it  was  at  the 
election  of  the  government  to  apply  them  to  either  account. 
But  there  is  no  necessity  for  tlie  application  of  the  princi- 
ple to  this  case;  for,  upon  looking   into   the  account,  we 
tind  tliat«  after  crediting  Swartwout  with  all  bis  disburse- 
ments up  until  the  3Qth  of  November,  1822,  there  remain- 
ed, on  that  day,  a  balauce  in  his  hands  unaccounted  fon 
much  beyond  the  penalty  of  the  bond  ;  so  that  no  injustice 
is  done  to  the  surety  in  tlie  manner  of  settling  the  account. 

Judgment  reversed,  and  a  venire  facias  At  novo  awarded. 


iSuiiBTr.j 

MHjriLL,  and  OUicn^,  Plaintifls  in  Error,  against  The  Pre- 
sident, Directors  ii  Comfant  of  the  Bamk  of  thk 
United  States,  Defendants  in  Error 

A.  \V.  M'G.  gsve  a  bomi  to  the  Bank  of  the  United  States,  with 
sureties,  londiiiniiid  for  the  faithful  pcrfurinance of  the  duties  ot 
the  ofTice  of  cashier  of  one  of  the  otTi'^s  of  discount  and  deposit 
during  the  term  be  should  hold  thatotfice.  'JTie  picsident  and  di- 
rectors of  the  bank  havioi;  discoveri^d  that  h«^  had  been  guilty  ot 
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1837. 

M<9iU 

▼. 

Bank  of 

U.  Btates. 


a  gross  b^acb  of  trast«  passed  a  resolutioD,  at  PhOadelpliia^  on  the 
ftTthof  « October,  lUSO  ••  that  A.  W.  M*G  ,  cashier,  &c.  be,  and 
he  b  hereb?  suspended  fiom  office,  till  the  further  pleasure  of  the 
board  be  known:'*  and  another  resolution,  **  that  the  ptebident  of 
the  office  ac  Middletown,  be  authorized  and  requested  to  receive 
into  his  care,  from  A.  W.  M*G.,  the  cashier,  the  cash,  bills  dis- 
counted, books,  papers,  and  other  property  in  said  office,  and  to 
take  kuch  measures  foi  having  the  duties  of  cashier  discharged,  ;s5 
he  may  deem  expedient.**  These  resolutions  were  immediatdy 
transmitted  by  mail  to  the  president  of  the  office  at  Middletown, 
who  received  them  on  the  mormng  of  Sunday,  the  29th  of  the 
same  month,  but  did  not  communicate  them  to  the  cashier,  nor 
carry  them  into  effect, .  until  the  afternoon  of  the  SOth,  between 
four  and  five  o'clock:  Hekt,  that  the*  sureties  continued  liable  for 
bis  defaults  until  that  time. 

On  such  a  bond,  the  recovery  against  the  sureties  is  limited  to  the  pe- 
.nalty. 

Partial  payments  having  been  mnde  by  the  sureties,  (subject  to  all 
questions,)  the  application  of  these  payments  was  made  by  deduet- 
ing  them  from  the  penalty  of  the  bond,  and  allowing  interest  on 
the  balance  thus  resulting,  from  the  commencement  of  the  suit, 
there  having  been  no  previous  demand  of  tne  penalty,  or  acknow- 
ledgment that  the  whole  was  due. 

But  interest  was  refused  ;o  the  sureties  on  the  payments, 


Fth.  12M.  THIS  cause  was  argued  by  Mr.  D.  B,  Ogdeuj  for  the 
plaiotiff  ID  error,  and  by  Mr.  fVebsUry  for  the  defendants  in 
error. 


Feb.tdth,       Mr.  Justice  Johnson  delivered  the  opinion  of  the  Court. 

This  cause  comes  up  by  writ  of  error  from  the  Circuit 
Court  of  the  United  States,  held  for  the  District  of  Connec« 
ticut,  10  which  the  defendants  here  obtained  a  judgment 
against  the  plaintiffs  upon  a  penal  boud,  in  which  M'Gill 
was  principal,  the  other  defendants  suretie:!. 

M'Gill  was  cashier  of  one  of  the  branches  of  the  Bank 
of  the  United  .States,  and  this  bond  was  given  in  the  pen* 
al  sum  of  50,000  dollars,  conditioned  for  the  due  perform* 
ance  of  that  office. 

The  replication  sets  out  a  great  variety  of  breaches,  and 
the  cause  was  decided  below  upon  a  special  verdict,  oy 
which  was  found  for  the  plaintiffs  the  sum  of  C6,548  dol« 
fars,  consisting  of  a  vairiety  of  items  upon  which  interest  is 
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chained  severally,  from  the  date  of  the  embezzlement  or      ]  q27« 
other  breach,  to  the  time  olT  finding  the  verdict*  v«^"v"^^^ 

The  verdict  then  finds  two  payments,  one  of  20,000  dol-      M*<3ill 
lars,  made  by  one  of  the  sureties  on  the  16th  of  December,  Ba„ic  of  the 
]  820 ;  the  other  of  500  dollars,  made  by  another  of  the      U*  3* 
sureties  on  the  22d  of  December,  1820,  on  which  they 
also  calculate  interest  to  the  date  of  the  verdict,  and  de- 
ducting the  amount  of  principal  and  interest,  strike  a  ba- 
lance of  43,182  dollars  50  cents- 
It  also  finds  the  following  facts :  '^  That  the   President 
and  Directors  of  the  Bank  of  the  United  States,  on  the 
27th  of  October,  1 820,  at  Philadelphia,  passed  the  follow- 
ing resolution,  to  wit :  '^  Whereas  it  appears,  by  the  report 
of  a  committee  of  the  office  of  discount  and  deposit  at 
Middletown,  that  Arthur  W*  M'Gill,  cashier  of  that  office, 
has  been  guilty  of  a  gross  breach  of  trust,  in  knowingly  suf- 
fering over  drafts  to  be  made  by  individuals ;  also  by  making 
overdrafts  himself;  therefore,  resolved,  that  A.  W.  M'Gill, 
cashier  of  the  office  at  Middletown,  6e,  and  he  is  hereby^ 
suspended  from  office  till  the  further  pleasure  of  the  board  be 
known. 

^'  On  motion,  resolved,  that  the  president  of  the  office  at 
Middletown,  be  authorized  and  requested  to  receive  into 
his  cafe,  from  A.  W.  M'fiill,  the  cashier,  the  cash,  bills  dis- 
'  counted,  books,  papers,  and  other  property  in  said  office, 
and  to  take  such  measures  for  having  the  duties  of  cashier 
discharged,  as  he  may  deem  expedient/^ 

Which  rreolutions  were  immediately  transmitted  by  mail 
to  the  president  of  the  Middletown  office,  who  received 
them  on  the  morning  of  Sunday,  the  29th  of  tlic  month,  but 
did  not  communicate  (hem  to  M^Gill  until  the  afternoon  of 
the  30th,  between  the  hours  of  four  and  five  in  the  after- 
noon. 

It  then  finds,  that  all  the  breaches  were  incurred  before 
the  30th,  and  goes  on  to  find  alternatively,  so  as  to  enable 
the  Court  to  give  judgment,  according  to  its  views  of  the 
law,  as. between  the  parties.  There  appear  to  have  been 
various  questions  argued  in  the  Court  below,  some  of  which 
were  decided  for  the  plaintiff,  some  for  the  defendant :  but 
Vol.  XII.  65 
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1897.      ^  ibeplaintifT  below  seeks  an  affirmance  of  the  judgmeia , 
V^^sr^  and  has  not  sued  out  a  writ  of  error,  it  follow5«  that  wc 
^"      confine  ourseUes  to  those  points  onl)  which  were  decided 
Bank  of  the  against  the  plaintitT  here.     These  were  two,  one  of  ihenD 
^'  ®*       going  to  the  whole  right  to  recover,  tlie  oi.er  to  the  triplica- 
tion of  the  payments  towards  the  discbarge  of  the  sum  to  be 
recovered. 

LUbiiity  of  The  first  of  these  was,  whether  the  sureties  were  not  dis 
^  '*''  charged  ipso  facto  from  further  liability,  by  the  resolution 
of  the  parent  bank  on  the  9i  th ;  or  if  not  on  that  day,  dien 
on  the  29th,  the  day  on  which  it  was  received  at  Middle  •' 
town  by  mail.  If  discharged  on  either  of  those  dayf,  it 
would  follow,  that  the  plaintiffs  below  could  not  have  judg- 
ment, since  the  finding  was  up  to  the  day  following. 

We  are  unanimously  and  decidedly  of  opinion,  that  the 
ground  assumed  by  the  defendants  below  canf^ot  be  main- 
tained. What  was  there  in  the  resolutions  of  the  parent 
bank  to  discharge  the  obligors  at  all  from  their  liability  ^ 
The  resolution  was  only  to  suspend,  and  this  implies  the 
right  to  restore.  The  cashier's  salary  went  on,  and  had  the 
board  rescinded  their  resolution,  what  necessity  would  there 
have  existed  for  a  redelivery  of  his  bond  " 

But  there  is  no  necessity  for  plai:ing  the  derision  on  thi . 
ground,  since,  notwith^tnnding  ihc  resolution  of  the  board 
is  expressed  in  the  present  tense,  a  future  operation  must 
necessarily  be  given  it,  from  a  cause  that  could  not  be  o%'er- 
come,  the  distance  of  the  parties  from  each  otiier.  Timt; 
became  indispensable  to  giving  notice,  and  the  day  on 
which  the  communication  reached  the  president  of  the 
Middlctown  bank,  wab  a  day  not  to  be  profaned  by  the  bu- 
siness of  a  bank.  There  was,  then,  no  obligation  to  deli 
vcr  the  notice,  and  dispossess  the  cashier,  until  tlie  30th; 
and  the  law  makes  no  fractions  of  a  da} 
AppUcaiion  of  ^hc  Court  bclow,  in  applying  the  payments,  directed 
tiM  ptyme nw.  them  to  be  deducted  from  the  penalty  of  the  bond,  and  then 
gave  interest  upon  the  balance  thus  resulting.  This,  with  the 
exception  of  the  interest,  was  the  most  favourable  application 
possible  for  the  defendants  below ;  and  the  interest  on  the  ba- 
lance haying  beer,  only  allowed  from  the  date  of  the  suit,  and 
'hesnm  thus  asccitained  fallip^short  of  the  penalty  of  the  bond 
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we  think  the  defendant  below  has  nothing  to  complain  of.      1837. 
It  win*  be  discovered,  bj  rc^ference  to  dates,  that  the  pa^  ments  >^,r^^ 
here  wade  preceded  the  institution  of  the  suit,  and,  although  I^'"^«ond 
made  by  the  sureties,  they  were  made  severally,  for  any    Prestman. 
thing  that  appears  to  the  contrary  from  the  verdicL   Tech- 
nically,  then,  the  judgment  to  be  entered  would  have  been 
a  judgment  for  the  penalty  of  the  bond,  and,  in  applying 
the  partial  payment,  the  Court  would  have  been  governed 
by  those  principles  which  have  been  transferred  in  practice 
from  the  Courts  of  equity  to  the  Courts  of  law,  in  deciding 
on  what  terms  a  party  shall  be  released  from  the  penalty  of 
his  bond.     These  alwavs  are,  on  paynient  of  principal,  in- 
terest, and  costs.     And  it  can  constitute  no  objection  to  the 
application  of  this  principle  to  the  case  of  these  obligors, 
that  no  interest  was  allowed  them  during  the  short  interv^vl 
between  the  payment  and  the  suing  out  of  the  writ,  since 
the  broaches  were  incurred  long  before,  and  interest  for 
the  same  period  is  refused  to  the  bank. 

Judgment  affirmed,  with  six  ptrcenL  interest. 


[GCARANTIE.— EviDKNCZ:.] 

UicHARD  Da,uMMOND,  surviviug partner  of  Chaules  Druu- 
MOND,  against  the  Executors  of  George  Prestman. 

The  following  letter  of  guarantt^, 

''■  Baltimore,  nth  Nov.  1805. 
'*  Cap  r.  Charles  DnuMMOff  d, 

*'  Dear  Sir: — My  son  William  baTing  mentioned  to  me,4hat,  in  con* 
sequence  of  your  esteem  and  friendship  for  hiiu,  you  had  caused 
and  placed  prapntyof  yours  and  your  hrothcr*s  in  his  hands  for  sale, 
and  tliat  it  is  probable,  from  time  to  time,  you  may  bare  considera- 
ble transactions  together ;  on  my  part,  1  think  proper  to  guarantee 
to  you  the  conduct  of  my  son,  and  shall  hold  myself  liable,  and 
do  hold  myself  liable  for  the  faithful  discharge  of  all  his  engage- 
ments to  you,  both  now  and  in  future."  (Signed,)  Geo.  Prestmaw/' 
will  extend  to  a  partnership  debt  incurred  by  William  P.  to 
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I  ^27.  Charles  Drummond,  and  Richard  his  brother,  it  being  proved  tha' 

y^^'y^'^^/      ^®  transACtious  to  which  the  letter  related  were  uith  them  as 
Druinmond      partners,  and  that  no  otlier  brother  of  the  said  Charles  was  inte- 

V.  rested  therein. 

Prestnian.  j„  g^^ji^  ^  q.^^^  the  record  of  a  judgment  confessed  by  the  principal, 
William  P.,  to  Kichard  D.,  as  surviving  partner  of  Charles  and 
Richaid  D.,  for  the  amount  of  the  debt  due  by  William  P  to  the 
partner:»hip  firm,  was  held  to  be  admissible  in  evidence,  itUtf  o/t<i, 
tochaige  the  guarantee,  George  P.,  under  his  letter  nf  guarantic. 

Ffh.  tint.         This  cause  was  argued  by  the  Attorney  General  and  Mi 
Meredith  for  the  plaintifF,'  and  by  Mr.  Taney  and  Mr.  Do- 
naldson for  the  defendant.* 

March  9th,  Mr.  Justice  Johnson. delivered  the  opinion  of  the  Court. 
.  This  case  arises  on  the  following  state  of  facts :  Richard 
and  Charles  Drummond,  being  engaged  in  some  joint  mer- 
cantile adventures,  which  appear  to  have  been  carried  on 
chiefly  by  Charles,  made  consignments  in  the  year  1 803  to 
William  Prestman,  then  doing  business  as  a  commission 
merchant  in  Baltimore.  George  Prestman,  the  father  oi' 
William,  thereupon  addressed  to  Charles  Drummond  a  let* 
ter  of  guarantee  in  these  terms  : 

^'  Capt.  Charles  Drummond, 

"  Baltimore,  I7//1  Mv.  1803. 
^^  Dear  Sir— My  son  William  having  mentioned  to  mC; 
that,  in  consequence  of  your  esteem  and  friendship  for  bim, 
you  have  caused  and  placed  property  of  yours  and  your 
brothcr^s  in  bis  hands  for  sale,  and  that  it  is  probable^  from 
time  to  time,  you  may  have  considerable  transactions  to- 
gether; on  my  part,  1  think  proper,  ^y  this,  to  guaranty 
to  you  the  conduct  of  my  son,  and  shall  hold  myself  liable, 
and  do  hold  myself  Hable,  for  the  faithful  discharge  of  all  his 
engagements  to  you,  both  now  and  in  future.'' 

all  fFhcat.  Rep.  74.  2  Evans*  Pothier,  212.  S  Stark.  Ev.  1021. 
1C02.  7  Taitnt.  295.  10  EasVsRep.  271.  Telt.  Cuarant.  105.  .S 
Term  Rep,  454.    3  Cranck,  492.     3  fVhtat.  Rep.  148.  Note  (a.) 

b  2  Sataut.  411. 415. 2  Maul,  if  Selw.  363.  5  Bos.  hf  Pull.  I7'i. 
4  Cfonc/i,  224.  7  Cranch,  69.  1  Mason's  Rtp.  361.  371.  5  Esp. 
Cos.  20.  S  Stark.  Ev.  ia»C.  1  Stark.  Ev.  192.  ^  Harris  k 
M* Henry.  342.    4  Johns.  Rep.  fill .     10  Ves.  123, 
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rbe  connexion  in  business  was  kept  up  between  the      1837. 
Drummonds  and  William  Prestman  until  Charles^  death,   ^^"^v^^ 
after  which  Richard,  who  resided  in  Norfolk,  came  up  to  !>'«'««' *>«id 
Baltimore  to  adjust  the  accounts  of  the  concern  with  Wit-   Presiiuan> 
liam,  and  then  received  from  him  an  account  stated  as  be- 
tween him  and  Charles  Drummondi  on  which,  after  some 
corrections,  which  appear  on  the  face  of  the  account,  the  ba- 
lance is  struck,  for  which  this  Huit  is  instituted. 

This  account  commences  with  an  acknowledgment  of  a 
balance  due  the  Drummonds  in  November,  1804,  and  brings 
down  their  transactions  to  December  20th.  1 805. 

Upon  this  account  a  suit  was  instituted  against  William 
Prestman  in   1806,  in  the  name  of  Richard,  survivor  of 
Richard  and  Charles  Drummond,  and  a  judgment  confessed 
William  Prestman  was  dead  at  the  time  of  the  trial  of  this 
cause. 

This  suit  is  now  instituted  upon  the  letter  of  guaranty  : 
and  the  declaration,  after  setting  out  the  letter  and  the  sub- 
sequent transactions  with  William,  demands  the  sum  ac- 
knowledged due  upon  the  account  stated. 

Upon  the  trial,  the  plaintiff  gn vein  evidence  the  letter  of 
guaranty,  the  account  stated  by  William,  parol  evidence  of 
subsequent  acknowledgments  of  its  correctness,  and  the  re- 
cord of  recovery  upon  that  account,  in  which  he  confesses 
judgment  to  Richard,  as  survivor  of  Richard  and  Charles 
Drummond ;  also  parol  evidence  conducing  to  prove  the 
joint  dealings  of  the  Drummonds. 

In  the  progress  of  the  trial,  the  defendants  vook  exception 
to  the  admission  in  evidence  of  the  record  of  recovery 
against  William :  the  Court  overruled  the  exception,  and  it 
went  to  the  jury,  but  the  Court  refused  to  grant  a  prayer 
of  the  plaintiff,  that. they  would  instruct  the  jury  that, 
upon  the  whole  evidence,  he  was  entitled  to  a  verdict.  And 
to  this  refusal  the  bill  of  exceptions  is  taken,  upon  which  the 
principal  question  in  this  cause  arises. 

As  evidence;  was  permitted  to  go  to  the  jury,  conducing 
to  prove,  as  well  the  copartnership  between  Richard  and 
Charles  Drummond,  as  (he  balance  due  by  William  Prest- 
man, and  the  interest  of  Richard  in  that  balance,  it  follows, 
that  the  refusal  of  the  Court  to  give  that  instruction,  could 
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1337.      onlj  have  been  upon  the  ground,  that  the  guaranty  did  not 
s^^^r^^  cover  this  demand;  and  this,  accordingly,  has  been  the 
Drummond  principal  question  made  in  argument. 
PrestmtD.        It  is  contended,  that  the  correct  construction  of  this  gua- 
ranty will  exclude  a  copartnership  debt ;  that,  in  its  language 
oithp'iAUero^^nd  import,  it  is  confined  to  liabilities  to  be  incurred  by 
giiarahtie.       William  to  Charles  or^Rtchard  severally,  or  to  Charles  indi- 
vidually, and  cannot  be  extended  to  a  copartnership  interest 
under  a  trade  ostensibly  carried  on  as  between  Charles  so- 
lely, and  William. 

We  have  considered  this  question  attentively,  and  are 
unanimous  in  the  opinion,  that  the  guaranty  may  well  be 
construed  to  cover  the  joint  trade  of  Charles  and  Richard. 
An  interest  of  Richard  is  expressly  contemplated  by  the 
guaranty,  and  the  language  of  the  letter  seems  more  natu- 
rally adapted  to  a  joint,  than  a  several  interest.  For,  a  con- 
cern being  represented  in  the  person  of  any  one  of  its  mem- 
bers, the  use  of  the  pronoun  of  the  second  person  is  natu- 
i*ally  suggested,  and  familirrly  resorted  to,  when  we  address 
ourselves  to  an  individual  of  the  concern.    This  Court  is 

« 

not  called  upon  to  decide  whether  the  words  might  not  also 
be  correctly  applied  to  an  individual  interest  as  well  as  a 
joint  concern  ;  it  is  enough,  for  the  purposes  of  this  action, 
if  they  will  cover  the  latter. 

It  is  a  rule,  in  expounding  instruments  of  this  cha- 
racter, ^^  that  the  words  of  the  guarantee  are  to  be  taken 
as  stfongly  against  him  as  the  sense  will  admit*''  But 
it  is  not  necessary  to  test  this  letter  by  any  canbn  of  the  law 
of  guaranty  more  rigid  than  the  first  and  most  general,  to 
Vrit,  '^  that  no  party  shall  be  bound  beyond  the  extent  ol 
the  engagement  which  shall  appear  from  the  expression  ..of 
the  guaranty,  and  the  nature  of  the  transaction  "  There 
is  nothing  on  the  face  of  the  letter  which  holds  out  the  idea 
of  a  connexion  between  William  and  the  Drummonds,  ex- 
clusively in  their  individual  capacity.  The  object  is, to  throw 
business  into  the  hands  of  the  guarantee's  son,  and  i|  could 
not  have  been  inconsistent  with  this  idea  to  guaranty  a 
joint  trade,  as  well  as  an  individual  trade.  The  grammati- 
cal construction  of  the  language  will  sanction  this  Idea,  tnd 
Ihe  nature  and  object  of  the  guaranty  favours  it.    If  it  be 
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conceded,  that  there  is  alalent  ambigoity  on  the  fiici^  of  the      \  3^7, 
instrument"  that  ambigaitj  might  well  be  explained  by  the  '^^^/'^to/ 
objects  of  the  instrument,  and  the  circumstances  attending  DrumiiKmi 
its  origUK     We  are,  therefore,  of  opinion,  that  the  Court  Praftnuin. 
erred  in  refusing  the  instruction  as  prayed,  and,  for  that 
reason,  the  judgment  must  he  reversed,  and  a  vtnirt  facias 
de  novo  awarded. 

But,  as  is  the  practice  of  this  Court,  where  questions  pre- 
sent themselves  on  the  record,  and  are  argned,  upon  which 
the  same  l:ause  majp  possibly  be  brought  back  here,  ttie 
Court  has  also  considered  the  question  whether  the  record 
of  the  judgment  between  this  plaintiff  and  William,  was 
properly  admitted  in  evidence. 

On  this  subject,  it  is  necessary  to  observe,  that  it  was  not  Record  of  Uio 
set  up  as  a  plea  in  bar,  nor  as  a  decision  conclusive  of  the|"^'j^''^  ^ 
right  of  the  party  to  recover  in  this  action.    Th<»re  was  principal,  »d- 
evidence  in  the  cause  to  establish  the  defendant's  guaranty.  deiic«  against 
and  the  balance  acknowledged  by  William';  also,  evidence  ^*  S"*'*"*^- 
conducing  to  prove  the  joint  trade  carried  on  by  Charles 
and  Richard  Drummond,  through  the  hands  of  Charles, 
with  WiUiam.    This  record  was  certainly  competent  to 
prove  a  (act  which  every  judgment  is  competent  to  prove 
between  any  parties,  to  wit,  that  such  a  judgment  was  ob- 
tained between  certain  parties  in  a  certain  cause  of  action. 
Jt  was  also  evidence  to  prove,  that  the  cause  of  action  was 
identically  the  same  with  the  one  on  which  this  action  was 
instituted ;  and  that,  in  that  suit,  William  Prestman  solemnly 
acknowledges  that  the  statement  made  by  him  in  favour  of 
Charles  Drummond,  was  of  a  debt  really  due  on  a  joint  tragle 
between    Charles    and    Richard   Drummond.    And  why 
should  not  this  be  evidence  against  Creorge,  the  guarantee, 
who  had  tendered  himself  as  security  to  these  individuals,  in 
these  very  transactions  ? 

We  are  perfectly  aware  of  the  rule,  that  he  who  cannot 
pro&t  by  a  judgment  between  other  parties,  should  not  be 
damnified  by  it.  But,  here,  the  application  of  the  rule  is 
in  favour  of  the  admission  of  this  record.  Suppose  the 
suit  against  William  Prestman  had  gone  to  a  jury,  and  a 
verdict  obtsined  against  this  plaintiff,  can  there  be  a  doubt.  ^ 


520  CASKS  IN  THE  SUFKFMK  COURT 

1827.      ^^^^  ^^^  record  would  have  been  admissible  in  evidence  m 
v.^^^/-*^^   favour  of  thi?  defendaiif  ? 

J>rummond  The  material  fact  on  this  subject  is,  that  the  liability  of 
Prestman.  the  guarantee  is  dependent  upon  the  liability  of  the  princi 
pal ;  the  case,  therefore,  is  not  widely  dilTerent  from  that  of 
accessory  and  principal,  in  which  the  record  of  the  convic- 
tion of  the  principal  is  prima  facie  evidence  against  the  ac  * 
cessory. 

Nor  is  it  unlike  the  case  of  Grtcn  v.  7%^  Nrw  River  Cw«- 
pany^  (4  Term  Rep.  590.)  in  which  it  was  held,  that  a  judg- 
ment against  a  master  for  damage,  from  the  negligence  of 
his  <5ervant.  was  good  evidi^iim  against  the  servant  in  an 
:iCtion  a<^ainst  him,  by  the  master,  for  the  same  negligence  ] 
the  recovery  in  the  one  case  being  dependant  upon  that  in 
the  other.  (See  also  S/orrA:  Ev.  188,  189.)*  There,  the 
case  is  presented,  of  a  master  suing  the  servant  for  damage 
sustained  by  the  negligence  of  the  servant  i  the  questions 
are,  whether  the  master  has  been  damniiied  by  the  negli- 
gence of  the  servant,  and  to  what  amount ;  aiKl  the  record 
of  a  judgment  against  the  master  is  admitted  in  evidence 
against  the  servant.  The  present  case,  however,  is  a  much 
stronger  one ;  it  seems  nniqnn  in  its  principle ;  since  tho 
object  of  introducing  the  record  seems  not  so  much  to  prove 
that  a  judgment  was  obtained^  as  that  a  judgment  was  con- 
i'essed.  Now,  the  proof  of  William  Prestman's  liability  to 
Drummond,  was  indispensable  to  Drummond's  recovery 
against  the  guarantee.  But  this  hability  might  have  been 
proved  by  a  confession  in  writing,  or  even  by  parol,  after 
bis  death,  if  not  before ;  then  why  not  by  the  more  solemn 
act  of  confessing  it  of  record  ? 

It  is  worthy  of  remark  in  this  case,  that  the  guaranty 
purports,  by  its  terms,  to  be  something  more  than  a  mere 
suret}*ship  for  a  debt.  The  words  are,  I  guaranty  to  you 
«  the  conduct  of  my  son.^^  It  partakes,  therefore,  of  the 
nature  of  a  bond  given  by  a  surety  for  the  faithful  discharge 
of  a  duty ;  and  it  cannot  be  doubted,  that,  in  proving  the 
fact  of  a  breach  of  the  condition  of  Euch  a  bond,  the  con- 
fessions of  the  principal,  after  his  death,  would  be  evidence. 
It  would  be  difficult  to  assign  a  reason  why  his  confessions 
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shoold  loie  that  character  by  increashig  in  their  solem-      1837« 

We  are  aware  that  there  c^re  cases  which  have  been  I>'»"^»<»d 
thought  to  maintain  principles  inconsistent  with  these  doc-  Preatman. 
trines.    They  are  chiefly  collected  together  in  t|;ie  3d  vol. 
of  Mr.  Mitcalf^s  edition  of  Starkit^s  Treatise  an  Evidence^ 
title  Surety. 

We  have  examined  those  cases,  and  find  some  of  them 
of  very  little  authority,  others  inapplicable  to  the  circum« 
stances  of  the  present  case,  and,  generally,  in  support  of 
our  opinion. 

The  case  of  Davis  et  aL  v.  Shed  et  al»  execuiorSf 
(15  Mass.  Rep.  6.)  has  no  application.  It  was  a  suit  against 
the  surety  of  an  executor,  by  a  creditor  of  the  deceased, 
who  had  obtained  judgment  against  the  ekecutor,  and  re- 
ceived payments  of  interest  upon  the  debt.  The  question 
was,  whether  this  precluded  the  surety  from  his  plea  of  the 
act  of  limitations  of  that  State,  made  in  favour  of  execu- 
tors. The  Court  decided,  that  it  did  not  preclude  him.  In 
tbat^ase,  the  record  was  pleaded  in  bar,  and  the  decision 
giveb^  that  it  was  not  conclusive. 

In  the  case  of  Respuhliea  v.  Davu,  (3  Yeates^  128.)  an 
attempt  appears  to  have  been  made,  to  introduce  a  record 
for  the  purpose  of  proving  an  admission  of  counsel  in  evi* 
dence ;  we  cannot  understand  on  what  principle  it  was 
rejected ;  but  the  suit  being  on  a  recognizance  that  one  Cob- 
bett  should  keep  the  peace,  and  the  breach  proposed  to  be 
established  being  the  publication  of  a  libel,  parol  evidence 
of  the  confession  of  Cobbett  was  admitted  to  prove,  against 
the  surety,  that  he  had  published  a  libel.  So  that  this  au* 
thority  would  seem  in  favour  of  our  doctrine. 

So,  in  the  Sheriffs  of  London  v.  Tindall,  (1  Esp.  CascSf 
394.)  which  was  a  suit  against  the  surety  of  a  bailiff,  a  re- 
ceipt endorsed  on  a  warrant,  in  the  band-writing  of  tite  prin- 
cipal, was  admitted  in  evidence,  which  amounted  to  nothing 
less  than  a  confession  that  the  bailiff  had  received  a  sum  of 
money,  and  ordered  the  prisoner  discharged.  It  was  ob- 
jected, that  the  bailiff  himself  should  be  sworn,  but  the  judge 
refused,  and  admitted  the  evidence,  declaring,  that  the  bai* 

You  Xn.  en 
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1997^      liff  was,  id  fact,  the  defendant  in  the  action.    This  would 

v^rv^^/  go  far  to  prove,  that  even  in  William  Prestman's  life,  the 

DnuDmond  stated  aceount  would  have  been  evidence  agpinat  Geoige ; 

PraitiBao.  tnd  the  fact  of  a  judgment  being  entered  upon  it  by  confica- 

sion,  could  not  have  been  immaterial  to  corroborate  it. 

The  case  of  Evam  et  aL  v.  Beatit^  executors^  (5  Etp* 
Casm  26.)  seems  contra  ;  for  there,  in  a  suit  against  the  gua« 
rantee  of  one  Copper,  for  '^  any  woollens  that  should  be 
furnished  |iim  by  plaintiff,'^  evidence  was  offered  to  prove 
Copper's  parol  acknowledgment  of  certain  goods  deliveredt 
but  refused  on  the  ground  that  he  might  be  sworn,  and  it 
was  not  ttie  best  evidence  the  nature  of  the  case  would  ad- 
mit of. 

Here,  it  will  be  observed,  that  the  principal  was  living ; 
but  we  must  not  be  thought  to  concur  without  further  con- 
sideration, in  the  doctrine  thats.he  could  have  been  equally 
sworn  for  the  one  party,  or  compelled  to  give  evidence  for 
the  others  With  the  surety  he  had  a  direct  interest,  and 
agaimt  the  plaintiff  it  was  equally  direct.  In  the  present 
case,  the  principal  was  dead.  This  case  is  loosely  reported, 
and  attributes  some  observations  to  Lord  Ellenborou^ 
which  we  doubt  much  the  authenticity  oL 

In  thecase  of  Higkam  v.  Ridgmay^  (10  EoitU  Rep.  133.) 
the  doctrine  on  these  subjects  is  Jaid  down  with  so  much 
good  sense  as  to  speak  its  own  correctness.  It  is  to  thia 
effect,  that  the  principle  to  be  drawn  from  all  the  cases  is, 
that  if  a  person  have  peculiar  means  of  knowing  a  fiict,  and 
make  a  declaration  of  that  fact  which  is  against  his  intereat, 
it  is  clearly  evidence  after  his  death,  if  he  could  have  been 
examined  to  it  in  hia  lifetime.  On  this  principle  it  is,  that 
entries  in  receivers'  accaunts  are  admitted ;  so,  also,  an  ac- 
knowledgment by  a  witness,  of  a  debt  to  another,  or  of  an 
acquittance  of  a  debt  to  himself;  because  the  individual 
who  makes  the  acknowledgment  has  no  interest  of  his  own 
to  subserve,  but  does  it  to  his  own  prejudice.  In  all  such 
cases,  however,ihe  evidence  is  received  with  due  caution, 
and  its  weight  must  rest  with  the  jury. 

The  most  stubborn  case  on  this  subject  tliat  we  have  con- 
sidered, is  that  of  Btdl  v.  Btcky  reported  in  3  Harru  ^ 
AtHtnry. 
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This  was  debt  upon  a  sheriflPs  bond,  brou^t  against  a 
surety  in  Maryland.  The  same  plaintiff  had  brought  suit, 
and  recovered  judgment  against  the  sheriff  for  the  same 
cause  of  action,  and  the  Court  refused  to  receive  the  record 
of  that  judgment  in  evidence  as  against  the  surety.  In  the 
inferior  Court  it  was  rejected  on  a  division  of  opinion,  but  in 
the  Court  of  the  last  resort,  ire  are  told,  the  judgment  was 
affirmed. 

On  this  decision  we  can  only  remark,  that  the  report  oi 
it  is  very  brief  and  unsatisfactory;  there  is  no  argument  of 
counsel,  or  otiier  means  of  determining  on  what  the  deci- 
sion turned.  If  the  attempt  was  made  to  introduce  the  re- 
cord as  final  knd  conclusive  against  the  surety,  it  was  pro* 
perly  rejected,  and,  in  the  absence  of  any  thing  to  prove  the 
contrary,  we  cannot  but  suspect  that  such  Was  the  true  im- 
port of  that  decision.  In  any  other  view,  we  should  not 
feel  satisfied  to  recognise  its  authority. 
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Judgment  reversM,  and  a  venire  facias  dt  novo  awardeu. 


^[Construction  or  teeatt.    Local  law.] 

Harcourt  and  others  agaimt  Gaillard  and  others. 

A  grant  made  by  the  British  governor  of  Florida,  after  die  de^. 
daration  of  independence  within  the  territory  lying  between  the 
Missistippi  and  the  Cbatabouchee  rivers,  and  between  the  31st  de- 
gree of  north  latitude,  and  a  line  drawn  from  tbe  mouth  of  the  Ya« 
zoo  ri?er  due  east  to  the  Cbatabouchee,  is  invalid  as  the  foundatioR 
of  title  in  the  Courts  of  the  United  States. 

This  cause  was  argued  by  Mr.  White  and  Mr.  Isaacks  for  Feb.  18/ 
the  plaintiffs,  and  by  Mr.  Coxt  and  Mr.  IVorthington  for 
tbe  defendants.* 


a  BMs  Latifi  Jtntm.  41 1.  tOS.  480.    4  Johns.  Rep.  1 68. 
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Mr.  Jastice  JoHinioir  deHvered  the  opinion  of  the  Courts 
'  The  qaestions  upon  which  tbi»  cause  tunia  arose  oot  of  a 
British  grant  to  the  ancestor  of  the  plaintiff,  dated  the  24th 
of  Janaary,  1777. 

The  land  in  controversy  is  situated  in  that  tract  of  coun- 
try which  lies  between  the  Mississippi  and  Chatahouchee 
rivers,  and  between  the  3 1st  degree  of  north  latitude  to  the 
sonth,  and  a  line  drawn  from  the  mouth  of  the  Yazoo  river, 
due  east  to  the  Chatahouchee.  From  the  earliest  times  of 
the  settlement  of  North  America,  the  region  of*  territory  in 
which  that  tract  of  country  is  described,  was  the  subject  of 
wars  and  negotiations  with  France,  Spain,  and  Great  Bri* 
tain,  until  1763,  when  Great  Britain  became  the  undisputed 
proprietor  of  the  whole,  from  the  lakes  Maurcpas  to  Pon- 
chartrain,  and  the  gulphs  of  Mexico  and  Florida,  by  the 
Mississippi  northwardly.  Before  that  time,  her  claim  ex* 
tended  southwardly  to  the  29th  degree  of  north  latitude,  as 
is  evidenced  by  her  charter  to  the  lords  proprietors  of  1 677 ; 
and  from  the.  same  instrument  it  appears  that  she  inter* 
fered  with  the  province  of  Louisiana  by  extending  her  south- 
em  Ivne  to  the  Pacific  ocean.  The  country  of  Florida, 
therefore,  south  of  the  29th  degree,  was  a  conquest ;  that 
north  of  the  29th  degree,  and  up  the  Mississippi,  was  held  as 
a  part  of  her  own  territory,  concerning  which  her  treaties 
with  France  and  Spain  only  established  a  disputed  boun- 
dary. 

On  the  7th  of  October,  1 763,  the  king,  exercising  a  rig^t 
which  was  never  questioned,  over  what  were  then  called 
royal  provinces,  issued  his  proclamation,  by  which  he  esta- 
blished the  northern  boundary  of  the  Floridas  at  the  31st  de- 
grec  of  ngrth  latitude  from  the  Mississippi  to  the  Apalachi- 
chola,  down  that  steam  to  its  confluence  with  Flint  river,  and 
from  that  point  by  a  line  to  the  head  of  the  St.  Mary's,  and 
by  that  river  to  ttie  sea.  And  this  was  the  line  which,  by 
treaty  of  peace,  was  established  as  the  southern  boundary 
of  the  United  States.  After  the  peace,  the  United  States, 
Spain,  South  Carolina,  aid  Georgia,  succeeded  to  the  dif^ 
putes  of  Great  Britain,  France  and  Spain,  relative  to  thf 
^me  tract  ef  countrv. 
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The  original  title  of  South  CaroliDa,qnderttie  grant  to  the      1827. 
lofds  proprietoin  was  unquestionable;  and  she  contended 
that  she  had  pever  been  legally  devested  of  soil  or  sove- 
reignty. Gtillard. 

Geofgia  founded  her  claim  on  the  commissions  to  her  go- 
Ternor  Wright,  which  comprised,  within  its  jurisdiction,  the 
territory  in  question ;  and  the  United  States  claimed  it  as  a 
conquest  from  the  British  province  of  West  Florida.  While 
Spain  insisted  that  it  was  a  part  of  Louisiana  or  Florida,  and 
assucn,  ceded  to  her  by  the  treaty  of  1783.  Finally, 'South 
Carolina,  by  the  treaty  of  Beaufort,  relinquished  her  claim 
to  Georgia,  and  the  United  States  settled  her  claim  by  taking 
a  cession  from  Geoigia  of  the  land  in  controversy ;  so  thai, 
at  present,  the  claims  of  the  United  States,  of  the  State  of 
South  Carolina,  and  of  Georgia,  have  becbme  united  in  the 
general  government. 

The  grant  to  Harcourt,  it  will  be  perceived  from  its  date, 
was  subsequent  to  the  declaration  of  independence,  and 
within  the  acknowledged  limits  of  the  United  States  ;  it, 
therefore,  involves  the  question  whether  such  a  grant  can 
be  valid ;  a  question  which  would  have  been  involved  in  less 
difficulty,  if  the  United  States  had  iiever  set  up  the  claim  of 
conquest.  That  ground  would  admit  the  original  right  of 
the  governor  of  West  Florida  to  grant,  and  if  so,  his  right  to 
grant  might  have  continued  in  force  until  the  treaty  of  peace : 
and  the  grant  in  that  case  to  Harcourt  might  have  had  ex- 
tended to  it  the  benefit  of  those  principles  of  public  law 
which  are  applicable  to  territories  acquired  by  conquest; 
whereas,  the  right  set  up  by  South  Carolina  and  Geoipa 
deny  all  power  in  the  grantor  over  the  soil ;  the  question 
ifhich  they  present,  is.  one  of  disputed  boundaries,  within 
which,  the  power  that  succeeds  in  war  is  not  obliged  to  re- 
cognise as  valiw  any  acts  of  ownership  exercised  by  his  ad- 
versary. 

There  are  several  reasons  for  putting  the  claim  of  the  Uni- 
ted States  out  of  the  question.  She  lias  abandoned  it,  and  it  h 
very  clear,  could  never  have  sustained  it  The  very  ground 
on  which  she  denied  the  capacity  of  Spain  to  conquer,  oi 
take^by  cession,  the  territory  on  die  Mississippi,  was  fatal  to 
the  pretensions  set  up  by  her  against  Georgia  and  South 
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Carolina,  to  wit,  that  Spain  could  not  acquire  1>7  conqueat 
a  territory  within  the  limits  claimed  by  an  ally  in  the  war. 

But  there  wan  another  reason.  There  was  no  territofj 
within  the  United  State?  that  ^^  as  claimed  in  any  other  right 
than  that  of  ^me  one  of  the  confederated  States ;  therefore, 
there  could  be  no  acquisition  of  territory  made  by  the*  United 
States  distinct  from,  or  independent  of  some  one  of  the  States* 

We  are  then  referred  to  the  belligerent  rights  of  South 
Carolina  and  Geoi^a ;  and  it  is  immaterial  to  the  question 
here,  to  which  of  those  States  the  territory  apper  oioed. 
Each  declared  itseff  sovereign  and  independent,  according 
to  the  limits  of  its  territory,  and  both  eftended  their  claims 
of  territory  to  the  31st  parallel  of  north  latitude.  There  is 
no  evidence  that  either,  at  that  time,  had  acquiesced  in  the 
extension  of  the  territory  of  Florida  beyond  that  line* 

The  facts  upon  which  the  right  of  the  governor  of  Florida 
to  issue  grants  beyond  the  31st  degree  of  north  latitude  rest« 
ed  are  these :  After  the  proclamation  of  1 763,  the  board  of 
trade  of  Great  Britain,  which,  at  that  time,  had  the  afiain  of 
the  colonies  committed  to  them,  passed  a  resolution,  of  the 
date  of  March,  1764,  in  which  they  advise  the  king  to  ex- 
tend the  limits  of  West  Florida  up  to  a  line  drawn  from  the 
mouth  of  the  Yazoo,  east  to  the  Chatahoucbee,  It  does  not 
appear  that  the  king  ever  made  an  order  adopting  this  re- 
commendation. No  proclamation  was  issued  in  pursuance 
of  it ;  but  it  appears  that,  from  ttiat  time,  the  commissions 
to  the  governors  of  West  Florida  designated  that  line  as  the 
northern  limit  of  that  province ;  notwithstanding  which,  go^ 
veruor  Wright  continued  to  preside  over  Georgia  under  his 
commission  of  1763,  which  embraced  in  its  limits  the  whole 
of  that  country,  bounded  south  by  the  31st  d^reeof  north 
latitude.  Thus  stood  the  rights  of  the  parties  at  the  com- 
mencement of  the  revolution,  and  when,  by  the  treaty  of 
peace,  the  isoutbern  boundary  of  the  United  States  was  fixed 
at  the  ancient  boundary  of  South  Carolina  or  Georgia,  (it 
]iiatters  not  which,)  Geoi^a  insisted  on  that  line  as  the  limit 
which  she  was  entitled  to,  and  which  che  had  laid  claim  to 
when  she  declared  herself  independent ;  or  which  the  Uni- 
ted States  had  asserted  in  ber  behalf  in  the  declaration  of 
independence.  But  as  there  had  been  nothing  very  unequivo- 
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cal  done  at  the  time  of  the  d^laratioD  of  independence^  m 
to  designating  the  limits  of  the  United  States,  it  is  still  con- 
tended,  that  the  tract  of  country  in  which  the  grant  lies  had 
been  legally  separated  from  Georgia  before  the  revolution, 
and  attached  to  West  Florida  ;  and  that,  therefore,  a  grant 
by  the  governor  of  the  latter  province  was  valid,  if  made  at 
any  time  previous  to  the  treaty  of  peace. 

Two  questions  here  occur,  Brst,  whether  this  separation 
bad  taken  effect  by  any  valid  act ;  and  secondly,  if  it  had, 
whether  it  made  any  difference  in  the  case  upon  interna- 
tional  principles* 

On  both  these  points,  we  are  of  opinion  that  the  law  is 
against  the  validity  of  this  grant.  It  is  true,  that  the  power 
of  the  crown  was  at  that  time  admitted  to  be  very  absolute 
over  the  limits  of  the  royal  provinces;  but  there  is  no  reaf- 
son  to  believe  that  it  had  ever  been  exercised  by  any  means 
less  solemn  and  notorious  than  a  public  proclamation.  And 
although  the  instrument  by  which  Georgia  claimed  an  exten- 
sion of  her  limits  to  the  northern  boundary  of  that  territoiy, 
was  of  no  more  authority  or  solemnity  than  that  by  which 
it  was  supposed  to. have  been  taken  from  her,  it  was  other* 
wi^  with  Sooth  Carolina.  Her  territory  had  been  ettend* 
ed  to  that  limit  by  a  solemn  grant  from  the  crown,  to  the 
lords  proprietors,  from  whom,  in  fact,  she  had  wrested  it  by 
a  revolution,  even  before  the  rij^ts  of  the  proprietors  had 
been  bought  out  by  the  crown. 

But  this  is  not  the  material  fact  in  the  cases  i^  ^  ^>9 
that  this  limit  was  claimed  and  asserted  by  both  of  those 
States  in  the  declaration  of  independence,  and  the  right  to 
it  was  established  by  the  most  solemn  of  all  international 
af  ts,  the  treaty  of  peace.  It  has  never  been  admitted  by 
the  United  States,  that  they  acquired  any  thing  by  way  of 
cession  from  Great  Britain,  by  that  treaty.  It  has  been 
viewed  only  as  a  recognition  of  pre*ezisting  rights,  and  on 
that  principle,  the  soil  and  sovereignty  within  their  acknow- 
ledged limits,  were  as  much  theirs  at  the  declaration  of  in- 
dependence as  at  tbb  hour.  By  r^erence  to  the  treaty,  it 
will  be  found,  that  it  amounts  to  a  simple  recognition  of  the 
independence  and  the  limits  of  the  United  States,  without 
any  language  purporting  a  cession,  or  reUnquisbment  of 
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right,  OD  the  part  of  Great  Britain.  In  the  last  article  of 
the  treaty  of  Ghent,  will  b^  found  a  provision  respecting 
grants  of  land  made  in  the  islands  then. in  dispute  betweeD 
the  two  States,  which  affords  an  illustration  of  this  doctrine* 
By  that  article  a  stipulation  is  made  in  favour  of  grants  be- 
fore the  war,  but  none  for  those  which  were  made  during 
the  war. 

And  such  is  unquestionably  the  law  of  nations.  War  is  a 
suit  prosecuted  by  the  sword ;  and  where  the  question  to 
be  decided  is  one  of  original  claim  to  territory,  grants  of 
•oil  mdide  flagrante  betlo  by  the  party  that  fails,  can  only  de^ 
rive  validity  from  treaty  stipulations.  It  is  not  necessary 
here  to  consider  the  rights  of  the  conqueror  in  case  of  ac- 
tual coitquest  ^  since  the  views  previously  presented  put 
the  acquisition  of  such  rights  out  of  this  case. 

The  remaining  question  is,  whether  the  parties  plaintiff 
have  been  established  in  their  rij^Ats  by  any  act  or  treaty  of 
the  United  States. 

The  treaty  of  peace  contains  no  stipulation  in  their  &• 
vour.  Nor  does  the  treaty  with  Georgia,  since  all  the  reser- 
vatioBS  there  made  in  favour  of  British  or  Spanish  grants, 
and  inchoate  titles,  }ire  expressly  confined  to  the  case  of 
acmal  settlers.  But  the  spontaneous  bounty  of  the  United 
States  has  gone  further,  and  confirmed  a  great  variety  of 
questionable  titles,  emanating  from  British  and  Spaouh  au* 
thority. 

Is  this  one. of  the  titles  embraced  within  the  provisions 
of  the  statutes  passed  upon  this  subject  ?  It  is  obvious  that 
it  is  jiot. 

It  is  true,  that  the  act  of  the  3d  of  March,  1 803,  although 
making  no  express  provision  in  favour  of  British  or  Spanish 
grants  unaccompanied  with  possession,  does  seem  to  pro* 
ceed  upon  the  implication  that  they  are  valid  ;  recognising 
the  principle  that  a  change  of  sovereignty  produces  no  change 
in  individual  property,  yet  it  imputes  to  them  only  a  modir 
fied  validity,  since  by  the  5th  section  it  imposes  a  positive 
necessity  upon  the  proprietors  to  record  such  grants,  and 
makes  expressly  void,  all  the  rights  claimed  under  the  three 
first  sections  of  that  act,  or  the  G^>rgia  treaty,  if  the  duty 
00  imposed  be  not  complied  witb.     And  with  regard  to  all 
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other  evidences  of  title  not  recorded  in  the  time  limited,      1827. 
declares,  that  they  shall  never  be  admitted  in  evidence  \^^^\/^^/' 
against  any  grant  derived  from  the  United  StateSm  Harcourt 

The  fir^t  section  of  the  supplementary  act  of  37th  of  Gaiilard. 
March,  1 804,  extends  the  time  for  recording  British  grants, 
and  vests  in  the  board  of  commissioners  a  power  of  examin- 
ing, and  confirming  the  claims,  to  be  filed  under  its  provi- 
sions, as  extensive  as  that  given  by  the  previous  act  over 
the  rights  claimed  under  the  cession  from  Georgia,  or  the 
three  first  sections  of  that  act. 

But  the  grant  to  Harcourt  appears  neither  to  liave  been 
recorded,  nor  passed  upon  by  the  commissioners ;  it  has, 
therefore,  nothing  to  claim  from  the  bounty  of  the  United 
States ;  and  that  provision  in  the  5th  section  of  the  act  of 
1803,  which  forbids  its  toeing  received  in  evidence  as  against 
American  ^^nts,  would  certainly  have  operated  against  it 
in  any  case  clearly  within  the  provisions  of  that  act.  Here, 
it  is  contended,  that  the  Court  anticipated  the  question,  and 
rejected  the  grant,  before  it  was  possible  that  the  question 
could  arise,  whether  the  same  land  had  passed  under  an 
American  grant. 

On  this  subject,  it  must  be  observed,  tliat  neither  of  the 
acts  of  1803,  or  1804,  contains  an  express  recognition  of 
the  validity  of  any  British  grants  beside  those  which  were 
accompanied  with  possession  ;  and,  for  that  reason,  coming 
within  the  Georgia  treaty,  and  those  which  should  be  con- 
firmed  by  the  commissioners  under  the  first  section  of  the 
act  of  1804,  with  regard  to  which  there  seems  to  be  a  very 
general  power  given  to  that  board.  All  others  must  rest 
upon  their  validity  according  to  the  principles  of  the  mo- 
dem law  of  nations.  Upon  these  principles,  it  has  been 
shown,  that  the  grant  to  Harcourt  wai*  invalid,  and,  if  so,  it 
was  not. admissible  as  evidence  to  sustain  the  plaintiff's  ac- 
tion under  any  circumstances.  The  rule,  therefore,  applies 
to  this  case,  that  a  plaintiff  must  recover  by  the  strength  of 
bis  own  title,  not  the  weakness  of  his  adversary's ;  for  which 
reason,  we  think  the  grant  was  properly  rejected,  and  that 
the  judgment  below  must  be  affirmed,  with  costs. 
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Henderson 

Poindeiter*s 
*'•••••'       HiNDiRSOK,  PhintifT  in  Error,  against  Poindexter^9 

Lessee,  Defendant  in  Error. 


Spanish  grants,  made  after  the  treaty  of  peace  of  178t,  between  the 
United  Sutes  and  Great  Britain,  within  the  territory  east  of  the 
riTei  Mississippi,  andnoith  of  aline  drawn  (Vom  that  river  at  the 
Slst  degree  of  north  latitude,  east  to  the  middle  of  the  riTer  Af^* 
lachicola,  have  no  intrinsic  ? aliditjr,  and  the  holders  must  depend 
for  their  titles  exclusively  on  the  laws  of  the  United  States. 

No  Spanbh  grant,  made  while  the  country  was  wrongfully  occupied 
by  Spain,  ^an  be  valid,  unleft  it  was  confirmed  by  the  compact 
between  the  United  RtatAs  &ud  the  State  of  Georgia,  of  the  t4ch  of 
April,  1802,  or  has  been  laid  before  the  board  of  commissioners 
constituted  by  the  act  of  Congress  of  tlie  9d  of  March»  1809,  ch. 
940.  and  of  Mardi  27tb,  1804,  ch.  414. 

Peb.  17 A.  THIS  cause  was  argued  by  Mr.  Webster  and  Mr.  Co^e,, 
for  the plaintilTi'n  error,''  and  Mr.  D.  B.  Ogdenitor  the  de* 
fendant  in  error.* 

March  7th.  ^i**  Chief  Justice  Marshall  delivered  the  opioiou  of  the 
Court. 

This  is  a  writ  of  error  to  a  judgment  -rendered  in  the 
Court  of  the  United  States  for  the  District  of  Mississippi, 
in  an  ejectment  brought  by  the  defendant  in  error. 

George  Poindexter,  the  lessor  of  the  plaintiffy  claimed 
title  to  the  premises  in  controversy  by  virtue  of  several  pa- 
tents regularly  issued  to  him  under  the  laws  of  the  United 
States.  If  the  lands  were,  at  the  time,  grantable,  his  title  is 
ubqueslionable.  Consequently,  the  case  depended,  in  the 
District  Court,  on  the  title  of  the  defendant  in  that  Court. 
Under  several  opinions  given  by  the  judge  to  the  jury,  to 
which  bills  of  exceptions  were  taken,  a  verdict  was  found 

a  La$  Partidas,  981. 1.  16.  984. 1.  ftl.  98ft.  1.  18.  Civ.  Code  of 
Louisiana,  478.  art.  ft9,  ft4.  484.  art  49.  486.  art.  57.  5  Hqitf  Lav» 
Joum.  990.    9  Dyer,  955.  (a.)     1 0  Johns.  Rep.  ft9. 

h  Vaitel,  Droit  dt^  Gens.  1. 1.  ch.  ftO;  s.  £44.  ftOA*. 
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for  the  pliuntiff  in  ejectment,  the  judgment  on  which  lias      1037. 
been  brought  before  this  Court.     The  case  must  depend  on  v-^^v*^ 
the  correctness  of  the  opinions  given  by  the  District  Judge ;  ™»^*"^* 
but  as  those  opinions  bring  the  title  of  the  defendant  in  Potndexter's 
ejectpient  before  this  Court,  the  case  will  be  best  under-     !-«•«** 
stood  by  taking  a  general  view  of  the  principles  on  which 
that  title  stands. 

The  defendant  gave  in  evidence  a  grant  from  the  govera«> 
ment  of  Spain  for  1,000  acres  of  land;  bearing  date  on  the 
20th  of  June,  1795,  with  a  plat,  and  certificate  of  survey 
annexed ;  under  which  grant  he  claimed  so  much  of  the 
land  in  controversy  as  it  covered.  He  also  />fiered  in  evi- 
dence a  duly  certified  copy  of  a  certificate  ^f  survey -and 
patent  issued  thereon  to  David  Pannell,  for  500  acres,  the 
residue  of  the  premises  in  controversy ;  the  certificate  by 
the  Spanish  Surveyor  General  Carlos  Trudeau,  dajfed  the 
95th  of  Bfarch,  1795,  and  the  patent  issued  December  7th, 
1 797,  by  Manual  Gayoso,  the  Spanish  Governor  of  West 
Floridai  with  a  deed  of  release  and  confirmation  from  Da- 
vid Pannell  to  him,  dated  January  19th,  1820.  It  was  ad- 
mitted, that  the  originals  of  the  plat,  and  certificate  of  sur- 
vey, and  of  the  patent  thereon,  of  which  copies  were  offer- 
ed, were  not  in  his  possession,  nor  under  his  control.  These 
papers  were  rejected,  and  a  bill  of  exceptions  was  taken  to 
the  opinion  rejecting  them. 

The  defendant  also  read  the  deposition  of  Tessias,  to 
prove  the  fairness  of  the  grants  under .  which  he  claimedi 
and  that  they  were  regularly  issued  by  the  proper  officers  of 
the  Spanish  government  at  the  time  they  bear  date  respec- 
tively. To  rebut  this  testimony,  the  plaintifi'in  ejectment 
produced  a  letter  of  instructions  found  among  the  papers^ 
of  William  Atcheson,  deceased,  the  deputy  surveyor,  by 
whom  the  lands  in  controversy  were  surveyed.  This  letter 
was  directed  to  William  Atcheson,  and  was  proved  to  be  in 
the  hand-writing  of  William  Dunbar,  who  is  also  dead,  and 
who  was  proved  to  be  the  principal  surveyor  of  the  Dis- 
trict of  Natchez,  under  whom  Atcheson  acted.  The  sig^ 
nature  appears  to  l^ave  been  torn  off.  This  paper  tended 
to  show,  that  the  surveys  and  grant  were  not  made  at  ibe 
time  they  bear  date,  bntafterwards.  The  defend^t  objecTted 
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1837.     ^  '^  admisuoD,  but  bis  objectioii  wis  oiremiled,  and  to 

v^^v*^*  opinioD  also,  be. took  an  exception. 

Uenderioa       The  defeudaoi  prajed  tbe  Court  to  instnict  tbe  jarj, 

Poiodexier's      ^^^*  If  they  sbould  find  that,  at  tbe  titne  of  tbe  sale  by 

the  United  States  of  tbe  preoiises  in  i|uesupn,  the  defend- 

ant  was  in  full  possession  thereof  under  an  adverse  title,  or 

colour  of  title,  such  sale  was  void*  and  passed  no  title  on 

which  the  plaintiff  could  recover. 

3d.  If  they  should  find,  that  the  defendant,  and  those  un* 
der  whom  he  claimed,  had  the  uninterrupted  and  <|uiet  ad« 
Terse  possession  of  tbe  premises,  ^uw»;«g  under  a  Spanish 
title  legally  and  fiilly  executed  prior  to  October  37tb,  1795, 
under  which  the;  possession  was  originally  taken,  that  the 
plaintiff  cannot  reco>  er. 

3d*  If  tbej'ury  should  find,  tiiat  on  tbe  90th  of  June, 
1795,  a  patent  emanated  from  tiie  Spanish  government  to 
Joseph  Pannell,  under  whom  tbe  defendant  claimed,  then 
such  patent  constituted  a  good  title  in  the  grantee,  and  those 
claiming  under  him,  although  the  grantee  was  not,  on  the 
27th  of  October,  1795,  an  actual  resident  of  tbe  territoiy 
ceded  by  Geoigia  to  the  United  States. 

4th.  If  the  juiy  should  believe  that  Joseph  Pannell,  under 
whom  tbe  definidant  cbumed,on  or  before  the  37tb  of  October, 
1795,  was  a  resident  of  tiie  said  territor7,'and  that  be  clmmed 
tbe  premises  in  controversy  by  virtue  of  a  Spanish  patent 
legally  and  fully  executed  prior  to  that  day,  the  defendant 
is  entitled  to  a  verdict. 

5th.  That  tbe  paper  purporting  to  be  a  copy  of  tfie-arti- 
cles  of  agreement  between  Joseph  Pannell  and  Francis 
Poussett,  dated  September  30tii,  1 796,  was  competent  testi* 
mony  to  prove  any  fact  in  controversy  between  tbe  parties 
in  this  suit. 

'  6th.  If  the  jury  should  be  of  opinion,  that  the  date  at* 
tacbed  to  the  paper  purporting  to  be  tbe  instructions  from 
William  Dunbar  to  William  Atebeson,  is  an  interpolation 
or  forgery,  in  sUch  case  they  shall  disregard  it  altogether. 

7th.  In  ttiis  action  of  ejectment,  after  a  long  and  con« 
tinued  possession  of  thirty  years  on  the  part  61  U)e  defend- 
ant, and  those  under  whom  be  claims,  under  title,  or  colour 
of  title,  tbe  jury  are  authorized  to  presume  that  it  had  a  legal 
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origin,  and  waii  legally  continued  in  the  defendant,  and  those      1 937, 
under  whom  he  claims,  in  the  absence  of  satisfactory  proof  v^^n /^^^ 
to  the  contrary.  Hendeiion 

8th.  If  the  jury  should  believe,  that  the  survey  made  by  Poradexter's 
William  Atcheson  in  September,  1795,  was  made  at  the  !*«•••«• 
time  it  purports  to  bear  date,^  that  then,  and  in  such  case,  it 
will  constitute  an  instrument  of  a  higher  and  superior  na* 
ture  to  the  instrument  purporting  to  be  private  instructions 
from  said  Dunbar  to  said  Atcheson,  foV  the  purpose  of  pro- 
ving the  residence  of  the  said  Panncll  at  that  time. 

9th.  That  if,  on  tHe  whole  ma<tf»r,  the  jury  should  have  a 
reasonable  doubt,  then  their  verdict  should  be  for  the  de- 
fendant. 

The  Court  granted  the  4th,  6th,  7th,  and  9th  prayers,  but 
refused  the  1st,  2d,  3d,  5th,  and  8th,  to  which  refusal  the 
counsel  for  the  defendant  excepted. 

In  argument,  two  general  questions  have  been  made. 

Ist.  Is  the  title  set  up  by  the  plaintiff  in  error  under  the 
Spanish  government,  sufficient  in  itscif  to  protect  his  pos* 
session  ? 

2d.  Has  it  been  recognised  and  confirmed  by  the  United 
States? 

1.  The  first  point  has  been  argued  very  elaborately,  and 
with  deep  research.  The  Court  will  not  enter  into  the  rea- 
Boning  of  the  parties,  but  will  state  the  result  of  an  attentive 
consideration  of  that  reasoning. 

It  is  undoubtedly  true,  that  the  exact  boundary  line  be- 
tween the  southern  British  Colonies  and  Florida,  was  never 
adjusted  while  that  province  remained  in  possession  of  Spain. 
Each  crown  claimed  territory  which  had  been  granted  by 
the  other,  and  was  settled  by  its  subjects.  Florida  was  at 
length  ceded  to  Great  Britain  ;  after  which,  the  Slst  degree 
of  north  latitude  was,  by  the  proclamation  of  1763,  esta- 
blished as  the  dividing  line  between  that  province  and 
Georgia.  The  crown,  however,  was  in  the  habit  of  changing 
the  limits  of  the  colonies ;  and,  though  we  complained  of 
the  manner  in  which  this  branch  of  the  prerogative  was  ex- 
ercised, we  did  not  resist  it.  In  consequence  of  a  recom- 
mendation of  the  board  of  trade,  the  limits  of  Florida  were 
supposed  to  be  extended,  as  appears  by  the  commissions  to 
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1897.  '^  goveroor,  to  as  to  comprehend  the  land  in  controTersy* 
K^^^>yr^t0^  This  was  the  state  of  things  when  the  war  of  our  revolution 
HendersoD  commenced.  In  its  progress  Spain  took  part  in  it,  and  r^ 
Poindexter*s  Conquered  Florida.  At  the  treaty  by  which  that  war  was 
^^^^^»^*  terminated,  Great  Britain  acknowledged  the  United  States 
to  be  free,  sovereign  and  independent,  and  treated  with 
them  a»  such.  Their  boundaries  were  particularly  described, 
so  as  to  comprehend  the  land  in  controversy.  The  preUmi- 
nary  articles  of  peace  between  the  United  States  and  Great 
Britain  were  signed  at  Paris,  on  the  30tb  of  November. 
1 782e  But  these  articlen  were  provisional,  and  were  not  to 
take  eflect  until  terms  of  peace  should  be  agreed  upon  be- 
tween Great  Britain  and  France.  On  the  20th  of  January, 
1 783,  preliminary  articles  of  peace  were  signed  between 
Great  Britain  and  France,  and  between  Great  Britain  and 
Spain.  In  the  treaty  with  Spain,  the  Floridaa  were  ceded  to 
that  power  without  any  description  of  boundary. 

The  United  States  continued  to  assert  a  claim  to  the  Slst 
degree  of  north  latitude,  while  Spain  maintained  perseve- 
ringly  her  pretensions  to  extend  farther  north.  This  was 
the  subject  of  long  and  fruitless  discussion  between  the  two 
governments,  which  was  terminated  by  the  treaty  signed  at 
San  Lorenzo  el  Real  on  the  37th  day  of  October,  1 795.  By 
this  treaty,  ^^  the  high  contracting  parties  declare  and  agree, 
that  the  southern  boundary  of  the  United  States,  which  di- 
vides their  territory  from  the  Spanish  colonies  of  East  and 
West  Florida,  shall  be  designated  by  a  line  beginning  on  the 
river  Mississippi,  at  the  northernmost  part  of  the  Slst  de« 
gree  of  latitude  north  of  the  equator,  which  from  thence 
sha1ll>e  drawti  due  east  to  the  middle  of  the  river  Apalacbi- 
cola,  or  Catahouebee ;  thence,  "&c.  This  treaty  declares  and 
agrees  that  the  line  which  was  described  in  the  treaty  of 
peace  between  Great  Britain  and  the  United  States  as  .their 
southern  boundary,  shall  be  the  Une  which  divides  their  ter- 
ritory from  East  and  West  Florida. 

The  article  does  not  import  to  be  a  cession  of  territory, 
but  the  adjustment  of  a  controversy  between  the  two  na- 
tions. It  is  understood  as  an  admission  that  the  right  was 
originally  m  the  United  States.  Nor  is  there  any  thing  ex- 
traordinary in  this  admission.    The  negotiations  were  all 
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dependiDg  at  the  same  time  and  ttie  same  place.    T^&t  be-      1837. 
tween  the  United  States  and  Great  Britain  was  first  com-  v-^^v^^^ 
pleted  and  signed;  it  must  have  been  communicated  to   Hen^cfsoQ 
France,  and,  of  course,  was  known  to  Spain ;  in  it  the  Polndexter*f 
SQUthem  boundary  of  the  United  States  was  accurately  de-     I^®**^* 
fined.    The  subsequent  cession  of  the  Floridas  to  Spain 
contained  no  description  of  boundaries.     Great  Britain 
could  hot,  without  a  breach  of  faith,  cede  to  Spain  what  she 
had  acknowledged  to  be  the  territory' of  the  United  States. 
No  general  words  ought  to  be  so  construed.    We  think  that 
Spain  ought  to  have  understood  the  cession,  and  must  have 
understood  it,  as  being  made  only  to  the  extent  that  Britain 
might  rightfully  make.     This  opinion  is  confirmed  by  a  sub- 
sequent part  of  the  same  article,  which  respects  the  troops, 
Jtc.  of  either  party  in  the  territory  of  the  other.     It  is  in 
these  words:  *^And  it  is  agreed  that,  if  there  should  be  any 
troops,  garrisons,  or  settlements  of  either  party  in  the  territo- 
ry of  the  other,  according  to  the  abovemcntioned  bound- 
aries they  shall  be  withdrawn  from  the  said  territory  with- 
in the  term  of  six  months  after  the  ratification  of  this  treaty, 
or  sooner,  if  it  be  possible ;  and  that  they  shall  be  permitted 
to  take  with  them  all  the  goods  and  efiects  which  they  pos- 
sesf.'' 

It  has  been  very  truly  urged  by  the  counsel  for  the  de- 
fendant in  error,  that  it  is  the  usage  of  all  the  civilized  nations 
of  the  world,  when  territory  is  ceded,  to  stipulate  for  the  pro- 
perty of  its  inhabitants.  An  article  to  secure  this  object,  so 
deservedly  held  sacred  in  the  view  of  policy,  as  well  as  of 
justice  and  humanity,  is  always  required,  and  is  never  re- 
fused. Had  Spain  considered  herself  as  ceding  territory,  she 
could  not  have  neglected  a  stipulation  which  every  sentiment 
of  justice  and  of  national  ^onour  would  have  demanded,  and 
which  the  United  States  could  not  have  refused.  But  in- 
stead of  requiring  an  article  to  this  effect,  she  has  expressly 
stipulated  for  the  withdrawal  of  the  settlements  made  within 
what  the  treaty  admits  to  be  the  territory  of  the  UnitedStates, 
and  for  permission  to  the  settlers  to  bring  their  property  with 
them.  We  think  this  an  unequivocal  acknowledgment,  that 
the  occupation  of  that  territory  by  Spain  was  wron^ul ;  and 
we  think  the  opinion  thus  clearly  indicated  was  supported 
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1827.      bjtbe  state  of  facts.   It  follows,  that  Spanish  grants,  made 

v^^y*^    after  the  treaty  of  peace,  can  have  no  intrinsic  vahditj,  and 

Henderson   ^jj^  holders  must  depend  for  their  titles  on  the  laws  of  the 

Poindtxter*s  United  States.  We  proceed,  then;  to  inquire  into  the  rights 

Lessee,      of  the  plaintiff  in  error  undei  those  laws. 

The  first  act  to  which  our  attention  has  beei>  directed,  is 
that  by  which  Geoi^ia  ceded  her  western  territory  to  the 
United  States.  That  act  provides,  ''  That  all  persons  who, 
on  the  27th  day  of  October,  1795,  were  actual  settlers  with- 
in  the  territory  thus  ceded,  shall  be  confirmed  in  all  the 
grants  legally  and  fully  executed  prior  to  that  day  by  the 
former  British  government  of  West  Florida,  or  by  the  go- 
vernment of  Spain.'' 

On  the  3d  of  March,  1 803,  (vol.  3.  s.  546.)  Congress  paksed 
^'  an  act  regulating  the  grants  of  land,  and  provided  for  the 
disposal  of  the  lands  of  the  United  States  south  of  the  State 
of  Tennessee." 

The  first  section  enacts,  that  any  person  or  persons  *'  who 
were  resident  in  the  Mississippi  territory  on  the  27th  day  of 
October,  1 795,  and  who  had,  prior  to  that  day,  obtained,  either 
from  the  British  government  of  West  Florida,  or  from  the 
Spanish  government,  any  warrant  or  order  of  survey  for 
lands  lying  within  the  said  territory,  to  which  the  Indian  ti* 
tie  had  been  extinguished,  and  which  were,  on  that  day,  ac- 
tually inhabited  and  cultivated  by  such  person  or  persons, 
or  for  his  or  their  use,  shall  be  confirmed  in  their  claims  to 
such  lands,  in  the  same  manner  as  if  their  titles  had  been 
completed.'' 

This  section  places  those  persons,  who  had  obtained  a 
warrant  or  order  of  survey  on  the  27th  of  October,  1795,  on 
equal  ground  with  those  whose  titles  were  completed,  pro- 
vided the  Indian  title  was  extinguished,  and  provided  also, 
the  land  claimed  was  actually  inhabited  and  cultivated  ei« 
ther  by  the  person  claiming  title,  or  by  some  other  for  Hi- 
use. 

The  secciid  section  provides  for  those  who  did,  on  that 
day  of  the  year  1 797,  when  the  Mississippi  territory  was  final- 
ly evacuated  by  the  Spanish  troops,  actually  inhabit  and 
cultivate  a  tract  of  land  in  that  country ;  and  the  third  sec- 
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lion  gives  a  pre-emplion  to  those  who  did  actually  inhabit       1827. 
and  cultivate  a  tract  of  land  at  the  time  of  passing  the  act.      v^r-,  ^-^^ 

The  4th  section  enacts,  that  two  land  offices  shall  be  esta-  Henderiou 
biished  lor  the  disposal  of  the  lands  of  the  United  States  in  Poindexter*!! 
the  Mississippi  territory,  one  in  the  county  of  Adams,  and  the      l-^sw^- 
other  in  the  count)  of  Washington ;  and  the  fifth  directs, 
^'  that  every  perpon  claiming  lands  by  virtue  of  any  British 
grant,  or  of  the  three  first  sections  of  the  act,  or  of  the  articles 
of  agreement  and  cession  hetwcen  the  United  States  and  the 
State  of  Georgia,  shall,  before  the  last  day  of  March  in  the 
year  1004,  deliver  to  the  register  of  the  land  office  within 
whose  district  the  land  may  be,  a  notice  in  writing,  stating 
the  nature  and  extent  of  his  claims,  together  with  a  plat  of 
the  tract  or  tracts  claimed ;  and  shall  also,  on  or  before  that 
day,  deliver  to  tlie  said  register,  for  the  purpose  of  being  re* 
corded,  every  grant,  order  of  survey,  and  conveyance  or 
other  written  evidence  of  his  claim,  and  the  same  shall  be  re-* 
corded,"  &c. ;  "  and  if  such  person  shall  neglect,"  &c.  "all 
his  right,  so  far  as  the  same  is  derived  from  the  abovemen- 
tioned  articles  of  agreement,  or  from  the  three  first  sections 
of  this  act,  shair  become  void,  and  for  ever  thereafter  be 
barred." 

The  sixth  section  directs  the  appointment  of  two  boards 
of  commissioners,  for  the  purpose  of  ascertaining  the  right  of 
persons  claiming  the  benefit  of  the  articles  of  agreement  and 
cession  between  the  United  States  and  the  State  of  Georgia, 
or  of  the- three  first  sections  of  the  act.  One  of  these  boards 
was  to  take  cognizance  of  claims  to  lands  lying  west  of  Pearl 
river,  and  the  other  of  claims  to  lands  1}  ing  east  of  that  river. 
Each  board  was  empowered  to  hear,  and  determine,  and  de- 
cide, in  a  summary  manner,  all  matters  respecting  such 
claims  within  their  respective  districts;  and  their  determi- 
nation so  far  as  relates  to  any  rights  derived  from  the  arti- 
cles  of  agreement  with  Geoi^ia,  and  from  the  three  first  sec- 
tions of  the  act,  was  declared  to  be  final.  The  act  proceeds 
to  direct  that  each  board  may  appoint  a  clerk,  *'  whose  duty 
it  shall  be,  to  enter  in  a  book,  to  be  kept  for  that  purpose, 
perfect  and  correct  minutes  of  the  proceedings,  decisions* 
meetings  and  adjournment**  of  the  boavd??.  together  wri!i  tb« 

Vor.  XII-  68 
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18^7.      evidence  on  which  such  decisions  are  made;  which  books 
\^^»v^^  and  papers,  oh.  the  dissolution  of  the  boards,  shall  be  trans- 
Henderson  mitted  to,  and  lodged  in  the  office  of  the  Secretary  of 
?oinde'xter*t  ^^^^*   The  commissioners  are  directed  to  grant  certificates 
Lessee,     to  all  peraons  in  whose  favour  decisions  shall  be  made,  which 
certificates  are  to  be  recorded  by  the  register  of  the  land  of- 
fice, and  amount,  in  all  cases  where  grants  have  been  made, 
to  a  complete  relinquishment  on  the  part  of  the  United 
States;  and,  where  grants  have  not  been  made,  entitle  the 
party  to  receive  one  from  the  United  States* 

A  supplemental  act  was  pass  3d  in  March,  1804,  which 
prolonged  the  time  until  the  last  day  of  November  in  that 
year  for  giving  the  notice  prescribed  by  the  5th  section  of 
the  original  act,  to  the  roister  of  the  land  office,  of  claims  to 
lands  lying  west  of  Pearl  river,  for  the  purpose  of  being  re- 
icorded.  This  act  provides,  that  in  cases  of  a  complete  Bri? 
tish  or  Spanish  grant,  it  shall  not  be  necessary  for  the  claim* 
ant  to  have  any  other  evidence  of  his  claim  recorded  ex- 
cept the  original  grant  or  patent,  together  with  the  warrant 
or  order  of  survey,  and  the  plot.  The  dd  section  enacts^ 
*'  that  when  any  Spanish  grant,  warrant,  or  order  of  survey^ 
shall  be  produced  to  either  of  the  said  boards,  for  lands 
which  were  not,  at  the  date  of  the  instrument,  or  within  one 
year  thereafter,  inhabited,  cultivated,  or  occupied,  by  or  for 
the  use  of  the  grantee,  or  whenever  either  of  the  said  boards 
shall  not  be  satisfied  that  such  grant,  warrant,  or  order  of 
survey,  did  issue  at  the  time  when  the  same  bears  date,  the 
said  commissioners  shall  not  be  bound  to  consider  such  grant, 
warrant,' or  order  of  surve]^,  as  conclusive  evidence  of  the 
.title,^ut  may  require  such  other  proof  of  its  validity  as  they 
may  deem  proper ;  and  the  said  boards  shall  make  a  full  re- 
port to  the  Secretary  of  the  Treasury,  to  be  by  him  laid  be- 
fore Congress  for  their  final  decision,  of  all  claims  grounded 
on  such  grants,  &c.  as  may  have  been  disallowed  by  the  said 
l>oards,  on  suspicion  of  their  being  antedated  or  otherwise 
fraudulent.'' 

It  is  contended  by  the  plaiotiiTin  error,  that  these  several 
acts  confirm  the  titles  of  all  those  who  held  lands  under  the 
Spanish  government,  by  virtue  of  grants  or  orders  of  sur- 
vey which  wptj*  madcwithgocd  faith  prior  to  the  27th  day  of 
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October,  in  the  year  1795.    The  defendant  in  error  main-      i827. 
tains,  that  they  confirm  the  titles  of  those  only  who  were  ac-  "i^^^r^ 
tual  settlers  of  the  Mississippi  territory  anterior  to  that  day.  Hendefsoa 

It  is  admitted,  that  the  State  of  Georgia,  in  its  act  of  ces-  Poind^tef** 
sion,  has  stipulated  for  those  only  who  were  actual  settlers      Lwscc.. 
on  the  27th  of  October,  1795,  and  who  held  grants  legally 
and  fully  executed  at  that  time. 

The  first  section  of  the  act  of  1 803;  comprises  incom- 
plete titles  only,  and  does  not  extend  to  those  which  were 
comprehended  in  the  act  of  cession.  It  is,  in  terms,  limited 
to  actual  settlers ;  and  no  person  who  was  not  an  actual 
settler  can  claim  under  that  act.  The  silence  observed  by 
Congress  respecting  grants  fully  executed,  countenances  the 
opinion,  that  the  articles  of  agreement  between  the  United 
States  and  Georgia  were  supposed  to  be  in  themselves  a 
confirmation  of  the  titles  of  those  who  were  within  the 
words  of  the  instrument.  But  as  the  legislature  was  making 
provision  for  the  sale  of  the  vacant  lands  within  the  ceded 
territory,  it  was  deemed  necessary  to  ascertain  the  particu- 
lar lands  which  were  appropriated.  The  5th  section  of  the 
act,  therefore,  requires,  that  every  person  having  such 
claims  shall,  before  the  last  day  of  March,  in  the  year  1804, 
deliver  a  notice  in  writing,  specifying  the  extent  of  his  claims, 
to  the  register  of  the  land  office,  together  with  his  title  pa- 
pers, that  they  may  be  recorded.  On  failure,  bis  title,  so 
far  a^  it  is  derived  from  the  three  first  sections  of  the  act,  or 
from  the  articles  of  agreement  with  Georgia,  shall  become 
void ;  nor  shall  such  title  paper  "  be  considered  or  admitted 
as  evidence  in  any  Court  of  the  United  States,  against  anr 
grant  derived  from  the  United  States.^' 

So  far  as  tUles  were  derived  from  the  act  itself,  no  person 
could  complain  of  this  restriction.  It  was,  however,  a  very 
rigorous  law  as  respected  those  who  were  protected  by  the 
articles  of  agreement  of  Geoi^ia. 

This  act  certainly  contains  no  confinnation  of  Spanish 
titles,  except  of  those  which  were  held  by  persons  who  were 
actual  settlers  at  the  time  prescribed  in  the  law  itself.  It 
provides  for  the  sale  of  all  the  unappropriated  lands,  and 
establishes  a  tribunal  with  power  to  decide  on  all  titles. 

The  language  of  the  act  of  the  27th  of  March*  1804.  is 
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1 827.      *^**  explicit.    It  declares,  "  that  persons  claiming  lands  in 

K^^'y^^^^  the  Mississippi  territory,  by  virtue  of  anj  British  or  Soauisl 

Henderson  grant,  or  bj  virtue  of  the  three  first  sections  of  Ihe  act  to 

Poindexter*s  whichTthis  is  a  supplement,  or  of  the  articles  of  agreement 

I-««ee.     and  cession  with  the  State  of  Georgia,  may,  after  the  last 

day  of  March,  in  the  year*  1804,  and  until  the  last  day  of 

November  then  next  following,  give  notice  in  writing  of 

their  claims  to  the  register  of  the  land  office,  for  the  lands 

lying  west  of  Pearl  river,  and  have  the  same  recorded,  in  the 

manner  pl-escribed  by  the  5th  section  of  the  act  io  whicfi 

(his  is  a  supplements^' 

The  defendant  in  error  contends,  that,  although  the  de- 
scriptive words  of  the  act  apply  generally  to  persons  claim- 
ing l&tids  under  British  or  Spanish  grants,  they  ought  to  be 
confined  to  the  actual  settlers  of  the  country.  1'his  con- 
struction rests  chiefly  on  the  argument,  that  the  act  of  1C04 
is  a  mere  supplement  to  the  act  of  1 803 ;  that  the  two  laws 
ought  to  be  construed  together ;  that  their  great  object  is  to 
quiet  possession,  and  that  the  main  purpose  is  to  give  a  lon^^ 
ger  time  for  recording  claims  to  lands  lying;  west  of  Pearl 
river. 

There  is,  wc  think,  great  difficulty  in  maintaining  tliis 
construction.  It  has  been  observed,  and  the  observation 
has  great  weight,' that  all  British  and  Spanish  grants  held^by 
persons  who  were  actual  inhabitants  of  the  country,  on  the 
27th  of  October,  1 795,  were  protected  by  the  articles  of 
agreement  with  the  State  of  Georgia.  Yet  these  persons 
are  enumerated  in  the  act  as  constituting  a  distinct  class  of 
claimants  not  provided  for  in  that  compact.  The  inference 
IS  very  strong,  that  Congress  must  have  supposed  there  was 
such  a  class.  The  concluding  words  of  the  section  indi- 
cate the  same  idea.  They  arc»  "and  the  powers  vested 
by  law  in  the  commissioners  appointed  for  the  purpose  of 
ascertaining  the  claims  to  lands  lying  west  of  Pearl  river, 
shall,  in  every  respect,  extend  and  apply  to  claims  which 
m«y  be  made  by  virtue  of  this  section  ;  and  the  same  pro- 
ceedings shall  thereupon  be  had  as  are  prescribed  by  the 
act  aforesaid,  in  relation  to  claims  which  shall  have  been 
exhibited  on  or  before  the  last  day  of  March,  in  the  year 
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This  language,  we  think,  adapted  to  new  claims,  as  well      1037« 
as  to  a  prolongation  of  the  time  in  which  claims  may  be  re-  v^^v^^/ 
corded,  as  the  preparatory  step  to  laying  them  before  the  "«°d«rson 
commissioners.     It  is  observa^ble.  too,  that  the  5th  section  Poindexter's 
of  the  act  of  1803  mentions  British,  but  not  Spanish  grants.      Lessee. 
They  are  comprehended  in  that  clas?  of  claims  which  were 
confirmed  by  the  articles  of  agreement  with  Georgia.     The 
act  of  1803  contemplates  nt>  Spanish  grant  that  was  not 
protected  by  those  articles.     The  act  of  1804,  however, 
introduces  Spanish  with  British  grants,  and  places  them  to- 
gi:ther,  as  forming  a  class  of  cases  not  provided  for  in  the 
c.ompact  with  Georgia.     We  cannot  suppose,  that  the  legis* 
iature  would  have  changed  its  language,  and  have  introduced 
the  words  Spanish  grants,  with  directions  that  they  should 
be  recorded,  and  laid  before  the  commissioners,  if  nothing 
misled  to*which  the  words  would  be  applicable* 

The  language  of  the  third  section  also  indicates  an  opi- 
nion, that  persons,  not  inhabitants  of  the  country  on  the 
27th  of  March,  1 795,  might  be  entitled  to  land  under  a  Spa* 
iiish  grant,  warrant,  or  order  of  survey.  It  provides  for 
the  case  of  a  chim  to  land  which  was  not,  at  the  date  of 
such  grant,^  &c«  or  witliin  one  year  thereafter,  inhabited, 
cultivated,  or  occupied  by  or  for  the  use  of  the  grantee. 
Now,  land  might  be  inhabited,  cultivated,  or  occupied,  for 
the  use  of  a  grantee  who  was  not  himself  an  inhabitant  of 
the  country,  or  might  be  occupied  by  himself  within  one 
]  ear  after  the  date  of  the  grant,  though  not  so  occupied  on  tlir 
27th  of  October,  1795.  The  act  goes  on  to  provide,  that, 
in  such  case,  or  whenever  the  commissioners  shall  not  be 
satistied  that  the  grant,  &c.  issued  at  the  time  it  bears  date, 
such  grant,  &c.  shall  not  bi^  conclusive  evidence  of  the  title. 
This  language  might  certainly  justify  the  implication  that 
Congress  supposed  the  commissioners  might  establish  titles 
in  favour  of  non-residents. 

The  decision  of  the  commissioners  against  them  is  not  to 
be  final.  They  are  to  be  reported  to  the  Secretary  of  tite 
Treasury,  to  be  by  him  laid  before  Congress  for  the  final  de- 
cision of  that  body. 

On  the  28th  of  February,  1 809,  Congress  appears  to  have 
acted  on  this  report.    An  act  was  then  passed,  directing  the 
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1 927.  lands,  the  claims  to  which  had  beeo  disallowed  by  die  coia^ 
x^p-NT^to^  missioners,  to  be  sold  la  the  same  maDoer  as  other  public 
HoDderton   |^jg^     'j  |j^  ^^^^  ^^^  reserves  the  right  of  the  Spanish 

Poiodexter's  claimant  to  institute  his  suit  in  the  highest  Court  of  law  or 
L«»««e«  equity,  in  the  said  territory,  for  the  recovery  of  the  land, 
within  one  year  after  it  shall  have  been  sold  by  the  United 
States*  If  he  shall  fail  to  sue  within  the  time  limited,  his 
rig^t  to  sue  shall  be  for  ever  barred.  The  second  section 
makes  the  decision  of  such  cause  to  depend  entirely  on  the 
claimant's  proving  that  the  survey  was  made  before  the 
27th  of  October,  1 795,  and  on  the  fairness  of  the  transac- 
tion ;  and  the  third  sbction  declares  parol  evidence  to  be 
admissible* 

This  act  relates  solely  to  those  claims  which  were  laid  be- 
fore the  commissioners,  and  disallowed. 

The  patent  under  which  the  plaintiff  in  error  claims  the 
tract  of  1,000  acres,  appears  to  hanre  the  following  endorse- 
ments on  it : 

"  Entered  on  record  at  Natchez,  in  the  county  of  Adams, 
Mississippi  territory,  in  lib.  B.  fol.  149  a  150,  this  second 
day  of  April,  A*  D.  1801. 

"  JOHN  HENDERSON,  Recorder.'^ 

"  Land  Office  west  of  Pearl  river* 
''  This  plat,  certificate,  and  letters  patent,  are  recorded  in 
the  Register's  book  B,  of  written  evidences  of  claims,  fol. 
631.  &c. 

^^  Examined  and  corrected  by 

"J.  GIRAULT,  Translator.^' 

The  plat,  and  certificate  of  survey,  and  patent  for  500 
acres,  appear  to  have  been  registered  in  the  land  ofiice  west 
of  Pearl  river,  on  the  26th  of  March,  1804. 

The  patent  for  this  last  survey  gives  no  additional  title, 
because  it  was  granted  after  the  authority  of  Spain  over  the 
country  had  ceased.  It  does  not  appear  that  either  of  these 
title  papers  was  laid  before  the  board  of  commissioners. 

There  is  certainly  some  difficulty  in  construing  these  acts 
of  Congressi  It  is  not  easy  to  resist  the  conviction,  that 
the  government  has  legislated  on  the  idea,  that  Spanish 
titles  might  be  valid,  though  held  by  penons  who  were  not 
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residents  of  the  country  on  the  37th  of  October,  1795.      1337. 
Yet  no  law  has,  in  express  terms,  imparted  this  validity  to  v^^^>r^^ 
them.     The  act  of  1 804  allows  them  to  be  recorded,  and  Henderson 
to  be  laid  before  the  commissioners,  to  be  decided  on  by  Polndextei's 
them.    It  goes  farther,  and  seems  to  pcnnt  the  attention  of     I-sssee. 
the  commissioners  to  the  fairness  of  the  claim,  rather  than 
to  the  residence  of  the  claimant.    The  certificate  of  the 
board  io  favour  of  the  claiaiant  is  conclusive  against  the 
United  States.    Their  determination  against  him  is  to  be 
reported  to  the  Secretary  of  tfie  Treasury,  in  order  to  be 
lud  before  Congress ;  ainl  this  determination  is  to  be  found* 
ed  m  the  opinion,  that  the  document  of  title  is  antedated^ 
or  otherwise  fraudulent.    When  Congress  acts  on  diis  re« 
port,  no  absolute  decision  is  made  against  die  rejected 
jdaims,  but  the  claimant  is  allowed  time  to  assert  his  title  in 
a  Court  of  law  or  equity.    These  provisions  are  scarcely 
to  be  reconciled  with  the  idea,  that  no  Spanish  grant  could 
be  valid  if  made  to  n  non-resident  of  the  territory.    It 
would  seem  as  if  the  commissioners  might  have  taken  cog- 
nizance of  such  a  claim,  might  have  decided  in  its  favour, 
and  that  such  a  decision  would  have  been  conclusive. 

But,  we  repeat,  that  there  is  no  act  of  Congress  express- 
ly confirming  such  titles,  and  that  they  derive  .no  validity 
from  any  other  source. 

The  whole  legislation  on  tUs  subject  requires,  that  every 
title  to  lands  in  the  country  which  had  been  occupied  by 
Spain,  should  be  laid  before  the  board  of  commissioners. 
The  motives  for  this  r^ulation  are  obvious ;  and  as  the 
titles  bad  no  intrinsic  validity,  it  was  opposed  by  no  princi- 
ple. Claimants  could  not  complain,  if  the  law  which  gave 
validity  to  their  claims,  should  also  provide  a  board  to  ex- 
amine their  fairness,  and  should  make  the  validity  depend 
on  their  being  laid  before  that  boards  The  plaintiff  in  error 
has  (ailed  to  bring  his  case  before  the  tribunal  which  the  legis- 
lature had  provided  for  its  examination,  and  has,  therefore, 
not  brought  himself  within  the  law.  No  act  of  Congress 
applies  to  a  grant  held  by  a  non-resident  of  the  territory  in 
October,  1795,  which  has  not  been  laid  before  the  board  of 
commissioners.  Jt  is  true,  that*  no  act  has  declared  such 
grants  void  \  but  the  legislature  has  ordc  ed  the  Inndft  to  be 
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1827*      s^'^  which  were  not  appropriated  in  a  manner  recognised 

v^^'^-^^    by  law,  and  the  laud  in  controversy  is  of  that  descrip- 
Henderson  {\qq 

Poindexter*i      If  this  view  of  the  subject  be  correct,  no  Spanish  grant,  made 
lessee,      while  the  country  was  wrongfully  occupied  by  Spain,  can  be 
valid,  unless  it  was  confirmed  by  the  contract  with  Georgia, 
or  has  been  laid  before  the  board  of  commissioners. 

This  opinion  is  decisive  of  every  point  on  which  the  Court 
gave  an  opinion,  so  far  as  respects  title. 

'The  first  bill  of  exceptions,  taken  by  the  plaintiff  in  error, 
is  to  the  rejection  of  a  duly  certified  copy  of  a  certificate 
of  survey,  and  a  patent  issued  thereon  by  the  Spanish  go- 
vernor of  West  Florida  in  December,  1 797. 

The  patent  was  properly  rejected,  because  Spain  no  Ion* 
get  occupied  the  territory,'  and  the  authority  which  had  been 
exercised,  in  fact,  by  the  Spanish  government,  had  ceased. 
The  order  and  certificate  of  survey  were  properly  rejected, 
because  tliey  were  not  confirmed  by  the  three  first  sections 
of  the  act  of  1803,  and  bad  never  been  laid  before  the  board 
of  commissioners. 

The  papfr  dated  the  19th  of  October,  1796,  purporting 
to  be  private  instructions  from  William  Dunbar,  the  princi- 
pal surveyor  of  the  district  of  Natchez,  to  William  Atchison, 
the  deputy,  who  made  the  surveys  for  the  land  in  contro- 
versy, was  admitted  to  rebut  the  testimony  of  a  witness 
whose  deposition  had  been  taken  to  prove  that  the  Spanish 
title  papers  were  fair  and  were  correctly  dated.  This  paper 
was  admitted,  because  it  related  to  the  oflicial  duties  of  the 
deputy,  was  found  among  his  papers  after  his  death)  and  was 
proved  to  be  in  the  band-writing  of  his  principal,  who  was 
also  dead.  Doubts  are  entertained  by  6on>e  of  the  Judges 
respecting  the  propriety  of  its  admission.  But  this  is  a  qucs^ 
tion  which  we  think  it  unnecessary  to  decide,  because  the 
grant,  not  having  been  laid  before  the  boai*d  of  commissioti- 
ers,  could  not  have  availed  the  defendant  in  the  Court  be- 
low, who  did  not  bring  himself  within  the  reservation  of  the 
cession  from  Georgia 

The  plaintiff  in  error,  after  the  testimony  bad  been  laMt 
before  the  jury,  prayed  the  Court  to  instruct  them  on  sevc 
i-al  points  r»f  law  which  grew  out  of  it.     The  first  of  these. 
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^kiich  was  reiused,  questioned  the  validity  of  a  grant  made      ]8!27. 
by  the  United  States  for  land  occupied  at  the  time  under   v^^n^^^/ 
colour  of  an  adverse  title.     There-can  be  no  doubt  of  the  I'enderson 
correctness  of  rejecting  this  proposition.  Poindexter*s 

The  2d,  3d  and  oth  points,  which  the  Court  was  prayed  Lesjuw. 
to  state  as  law  to  the  jury,  depend  on  the  position  that  resi- 
dence inthe  country  on  the  27th  of  October,  1795,  was  not 
necessary  to  the  validity  of  the  title  set  up  by  the  defendant 
in  that  Court.  As  the  title  had  not  been  laid  before  the 
board  of  commissioners,  and  as  residiencc  was  indispensable 
]to  the  validity  of  a  claim,  supported  by  the  act  of  cession 
irom  Georgia,  we  think  these  instructions  were  properly 
refused. 

The  8th  was  unimportant  to  the  case  in  the  view  which  this 
Court  has  taken  of  it.  If  the  question,  whether  the  survey, 
purporting  to  bear  date  in  September,  1 795,  was  really  made 
on  that  day,  or  was  antedated,  had  been  the  question  to  be 
decided  by  the  jury,  as  it  would  have  been  had  this  paper 
been  laid  before  the  board  of  commissiohers,  the  Couri  did 
right  in  refusing  to  grant  this  prayer.  It  sci.ms  to  request 
the  Court  to  say,  that,  in  deciding  on  the  verity  of  a  paper 
alleged  to  be  fraudulent,  tlie  paper  itself  !s  cititled  to  more 
credit  than  the  parol  testimony  which  impeaches  it,  though 
the  law  declares  parol  testimony  to  be  admissible. 

On  the  other  points,  the  Court  gave  the  instruction  asked 
by  the  plaintiff  in  error. 

We  think  the  plaintiflfin  error  has  neither  brought  himself 
within  the  articles  of  agreement  between  the  United  States 
and  the  State  of  Georgia,  nor  within  the  acts  of  Congress  ; 
and  that  the  judgment  of  the  District  Court  must  be  afKrm-' 
eA,  with  costs. 


Vor..  XI!.  r,9 
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The  IPiucTicE.l 

AAt«k>pe.  '^  '^ 

The  AvTBLorE.     The  Spanish  and  Portuguese  Consul, 

Claimants. 

Further  explanation  of  the  decree  of  thit  Court,  in  S.  C,  onle  VoK 
X.  p.  66,  and  vol.  XL  p.  4I3» 

The  Africans  captured,  except  ihojie  restored  to  the  Stpanish  claim- 
ants, to  be  delivered  to  the  United  ^^tates.  absolutely  and  uncondi- 
tionally, without  the  precedent  payment  of  expenses. 

No  judgment  ur  decree  can  be  rendered  directly  against  the  United 
States  for  costian<l  expenses. 

The  fees  and  compensation  to  the  marslial,  where  the  government  h 
a  party  to  the  syit,  and  hb  fees  or  compensation  are  chargeable  to 
the  United  States,  are  to  be  paid  out  of  the  treasury.,  upon  a  certifi- 
cate of  the  amount,  tu  be  made  by  the  Court,  or  one  of  the  judges. 

fiecree  o{  the  Circuit  Court,  in  respect  to  the  apportionment  among 
the  several  parties  to  the  suit  of  che  costs  and  expenses,  affirmed. 

Identity  of  the  Africans  restored  to  the  Spanish  claimant  established 
by  sufficient  evidence. 

^THIS  is  the  same  cause  which  is  reported  anU^  vol.  X.  p. 
(}6.  and  vol.  XL  p.  413.  and  was  again  brought  before  the 
Court  upon  a  further  appeal,  and  certificate  of  a  diviaion  of 
opinions  as  to  the  proceedings  of  the  Court  below  in  eie« 
cution  of  the  former  decrees  of  this  Court. 

March  6f/(.  It  was  argued  by  the  Attornty  Gemral  and  Mr.  Key  foi 
the  appellants,  and  by  Mr.  Btrrienf  Mr.  C.  J.  IngersaUj  and 
Mr.  Wilde,  for  the  respondents. 

Aforc^  Uth.     Mr.  Justice  Trimble  delivered  the  opiuioa  of  the  Court* 

This  case  having  been  before  this  Court,  and  a  decree 
rendered  therein  at  February  term,  1 825,  and  again  brought 
up,  and  an  explanatory  decree  made  therein  at  February 
term,  1826.  the  reports^  of  the  case  in  10  Wheat  Rep.  66* 
and  11  Wheat.  Rep.  413.,  are  referred  to  for  the  general 
history  of  its  facts  and  circumstances,  and  for  the  principles 
settled  in  it  by  the  former  decrees  of  this  Court.  The  case 
was  remanded  to  the  Circuit  Court,  with  directions  to  n»ake 
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a  tinal  disposition  of  the  controversy  between  the  parties,      1837* 
pursuant  to  the  principles  of  the  decrees  of  1825  and  1826  \^^^v^^' 

The  Circuit  Court,  in  order  to  enable  it  to  decree  finally 
in  the  case,  directed  the  register  to  take  and  report  an  ac< 
count  of  the  costs,  and  also  of  the  expenses  of  keeping, 
maintaining,  &c.  of  the  Africans,  by  the  marshal,  and  which 
account  was  accordingly  reported.  Exceptions  were  filed 
to  the  report  by  both  the  Portuguese  and  Spanish  claimants. 

The  Circuit  Court  also  caused  proofs  to  be  taken  for  the 
purpose  of  identifying  individually  the  Africans  to  be  deli- 
vered to  the  Spanish  claimants,  as  directed  by  the  decree  of 
1826. 

Thus  circumstanced,  the  case  came  on  for  final  hearing 
before  the  Circuit  Court.   The  Court  decreed  that  the  Por- 
tuguese claimant  should  not  be  made  Kable  for  costs,  or  any 
proportion  of  the  expenses  and  charges  of  the  marshal  foi 
maintaining,  &c.  the  Africans;  and  being  of  opinion  that 
thirty-nine  of  the  Africans  were  sufficiently  identified  by 
proof,  as  being  the  property  |Of  the  Spanish  claimants,  di- 
rected the  thirty-nine  Africans,  so  identified,  to  be  delivered 
to  the  Spanish  claimants,  upon  their  paying  a  proportion  of 
the  costs  and  expenses  reported  by  the  registrar,  in  the  ratio 
of  the  number  of  Africans  delivered,  to  the  whole  number : 
and  the  Circuit  Court  was  further  of  opinion,  that  the  resi- 
due of  the  Africans  not  directed  to  be  delivered  to  the  Spa- 
nish claimants,  should  be  delivered  to  the  United  States,  to 
be  disposed  of  according  to  law ;  but,  on  the  question  whe- 
ther they  shall  be  delivered  absolutely,  or  on  condition  of 
payment  of  the  balance  of  the  expenses  which  will  remain 
unsatisfied  after  charging  the  Africans  adjudged  to  the  Spa- 
Bish  claimants  in  dieir  due  ratio,  the  judges  of  the  Circuit 
Court  being  divided  in  opinion,  ordered  this  difference  of 
opinion  to  be  certified  to  this  Court* 

The  case  comes  up  on  this  certificate  of  division,  and, 
also,  upon  an  appeal  prayed  by  the  District  Attorney 
on  behalf  of  the  United  States,  and  allowed,  ^'  From  so 
roach  of  the  said  final  order  of  the  Circuit  Court,  as  re- 
lates to  the  apportionment  among  the  several  parties  of  „ 
the  costs  and  expenses,  in  <he  preservation,  maintenarjce 
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1827.      i^d  custody,  of  the  said  Africans,  and  of  the  costs  and  e\- 
V«^%^^^  peases  of-  the  various  proceedings  which  have  been  bad  in 

^('^       relation  to  the  said  Africans,  and,  also,  from  so  n)uch  of 

Antelope.  /. 

said  order  as  decrees  thirty-nine  of  the  said  Africans  to  the 
Spanish  claimants.'^ 

We  will  first  consider  the  question  arising  upon  the  cer- 
iificate  of  division  of  opinion  between  the  judges  of  the 
Circuit  Coint. 
Uuestiou  118  to  It  appears,  from  the  opinion  delivered  by  the  Circuit 
cxpeiiset.-  *^  '  Court,  and  from  the  registrar's  report,  that,  in  making  up 
that  report  as  to  the  amount  of  expenses,  sixteen  cents /ler 
diem  was  allowed  the  mart^hal  for  the  custody,  maintenance, 
&c.  of  the  Africans ;  and  the  Spanish  claimants  were  charged. 
as  a  condition  precedent,  with  the  proportion  of  expenses 
of  the  marshal,  after  this  rate,  in  the  ratio  of  the  number  of 
Africans  to  be  delivered  to  them.  The  residue  of  theniar- 
shaPs  expenses,  at  the  same  rate  per  ditm^  is  supposed  to  be 
meant  by  the  term  ''  expenses,"  in  the  question  on  which 
the  judges  were  opposed  in  opinion ;  and  it  is  supposed  the 
question  upon  which  the  judges  were  opposed  in  opinion 
was,  whether  the  Africans  not  directed  to  be  delivered  to 
the  Spanish  claimants,  should  be  delivered  by  the  marshal 
to  the  United  States,  absolutely  and  unconditionally,  to  be 
disposed  of  according  to  law,  or  whether  it<  should  be  im* 
posed  on  the  United  States  as  a  condition  precedent  to  their 
delivery,  that  the  United  States  should  pay  to  the  marshal 
his  claim  for  expenses  at  the  rate  aforesaid,  in  the  ratio  of 
the  number  of  Africans  to  be  delivered  to  the  United 
States. 

The  Spanish  claimants  have  not  appealed  from  the  de- 
cree of  the  Circuit  Court.  As  the  Court  had  decided  that 
they  ought  to  bear  some  proportion  of  the  expenses,  it  wa» 
necessary,  for  the  purpose  of  ascertaining  the  amount  wliich 
they  were  to  pay,  to  fix  upon  some  data  for  makiog  up  the 
account  of  expenses  so  far  as  related  to  them.  But,  as  they 
do  not  complain,  this  Court  is  not  called  upon  iQ  decide 
whether  they  were  overcharged  or  not,  nor  to  determine 
whether  the  rate  of  sixteen  cents  j^er  diem  was  warraiited 
by  law,  as  the  Circuit  Court  supposed,  so  far  as  the  Spa- 
nish claimants  are  concerned. 
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As  relates  to  the  United  States^  the  question  propounded  1897. 
by  the  judges  of  the  Circuit  Court,  and  upon  which  ihey.  s^^v-^ 
were  divided  in  opinion,  does  not  necessarily  draw  in  ques-  ^u^ji^pe, 
tion  the  data  or  rate  of  the  marshaPs  allowance  for  expenses ; 
but  whether  the  payment  of  his  expenses,  at  any  rate,  or  to 
any  amount,  ought  to  be-made  a  precedent  condition  to  the 
delivery  of  the  Africans  to  the  United  States.  It  may  well 
be  doubted,  however,,  whether  the  State  law  does,  as  sup- 
posed by  the  Court,  authorize  the  marshal  to  charge,  as 
matter  of  right,  sixteen  cents  per  Jtem,  for  keeping,  main* 
taining,  &c.  the  Africans ;  although  it  might  furnish  ^some 
guide,  in  an  appeal  to  the  sound  discretion  and  justice  of 
the  government,  in  making  him  a  reasonable  (Compensation. 
It  is  true,  the  first  section  of  the  '*  Act  for  prov*d;isg  com- 
pensation for  the  marshal,^'  (3d  vol.  rh.  j!25.)  after  decla- 
ring the  fees  and  comrensatien  to  be  allowed  the  marshal 
for  certain  enumera.ied  services,  &c.  adds,  *'  For  all  other 
services  not  herein  enumerated,  such  fees  or  compensation 
as  are  allowed  in  the  Supreme  Court  of  the  State  where 
the  services  are  rendered.^'  This  has  generally  been  con- 
strued, and,  wc  think,  rightly,  to  mean,  that  where  the  ser- 
vices performed  are  not  enumerated  in  the  act  of  Congress, 
but  such  services  are  enumerated,  and  a  fixed  allowance 
made  therefor  in  the  State  laws,  they  shall  fix  the  rule  of 
compensation.  The  case  under  consideration  is  wholly  un- 
provided for  by  t)ie  laws  and  usages  of  the  State.  The 
Africans  to  be  delivered  to  the  United  States,  are  neither 
slaves  in  contemplation  of  law,  nor  prisoners  of  war,  nor 
persons  charged  with  crimes.  The  compensations  allowed 
by  the  laws  of  the  State  to  sheriffs  and  jailors,  in  these 
cases,  do  not,  therefore,  furnish  any  positive  rule  of  law  or 
right,  as  to  the  compensation  which  ought  to  be  allowed  the 
marshal  in  the  peculiar  circumstances  attending  these  Afri- 
cans. He  is,  no  doubt,  entitled  to  a  reasonable  compensa- 
tion; but  that  must  depend  upon  the  circumstances  of  the 
case,  and  not  any  positive  rule.  But  be  that  as  it  may,  it 
could  not  legally  enter  into  the  judgment  and  decree  of  the 
Court,  so  far  as  that  judgment  or  decree  was  to  affect  the 
rights  of  the  United  States,  or  tlie  rights  of  the  marshal  as 
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1837*      against  the  United   States.    It  is  a  general  rule,  that  no 

K^^yr^  Court  can  make  a  direct  judgment  or  decree  against  the 

A  '^^        United  States,  for  co9ts  and  expenses,  in  a  suit  to  which  the 

United  States  is  partj,  either  on  behalf  of  anj  suitor,  or 

No  judgment  g^y  officer  of  the  government.     As  to  the  officers  of  the 

or  dtcreo   can       •'  ^ 

be     readered  government,  the  law  expressly  provides  a  different  nnode.. 
Snite?  staut     The  third  section  of  the  "  Act  for  regulating  process,'* 
Ibr  cotti  or  ex*  &c.  (vol.  2.  ch.  137.)  makes  provision  for  the  fees  and  com- 
pensation to  be  allowed  the  marshal,  similar  to  the  ^^  Act 
for  providing  for  compensation  to  marshals,^'  &c.  above 
cited*     The  fourth  section  makes  some  further  regulations 
concerning  the  fees  *and  compensation  to  be  allowed  clerks 
and  marshals,  and  then  provides,  ^^  that  the  same  havii^ 
been  examined  and  certified  by  the  Court,  or  one  of  the 
judges  of  it,  in  which  the  services  shall  have  been  rendered^ 
shall  be  passed  in  the  usual  manner  at,  and  the  amount 
thereof  paid  out  of«  the  treasury  of  the  United  State8,''&c. 
ManhaVs  ex-     These  provisions  show,  we  think,  incontestably,  that, 
Sa?d*ou/of  thJ  whether  the  marshaPs  fees  and  compensation  for  services 
treasunr,  upon  rendered  the  United  States  be  fixed  by  some  positive  statu- 
the  Court.       tory  rule,  as  in  enumerated  services,  or  depends  upon  what 
is  reasonable  and  just  under  the  circumstances  of  the  case, 
as  in  non-enumerated  services,  they  must  be  certified  to,  and 
paid  out  of,  the  treasury,  and  cannot  lawfully  constitute 
any  part  of  the  judgment  or  iecree  in  the  cause.     It  would, 
indeed,  be  extraordinary,  if  the  marshal,  who  is  the  servant 
of  the  government,  and  holds  possession  of  the  Africans 
merely  by  its  authority,  could  obstruct  the  operations  of  the 
government  by  a  claim  for  compensation  for  his  services. 
The  laws  give  the  marshal  no  lien  on  the  Africans,  and  wc 
can  discover  no  principle  which  will  justify  the  Court  in 
creating  a  lien,  in  effect,  by  its  decree.     There  is  no  neces- 
sity for  such  a  proceeding. 

The  seventh  section  of  '<  An  act  in  addition  to  the  acts 
])ro)iibiting  the  slave  trade,^'  appropriates  one  hundred  thou- 
aand  dollars  to  carry  the  law  into  effect.  The  second  «ecr 
lion  of  the  att  authorizes  the  President  of  the  United  States 
to  make  such  regulations  and  arrangements  as  he  may  deem 
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'  o)Lpedient  for  the  safe  keeping,  support,  and  removal,  be-      1837. 


t 


t 


yond  the  limits  of  the  United  States,  all  such  negroes,^'  &c 

(5  vol.  ch.  511.)  .  Th« 


I  It  is  not  to  be  doubted,  that  if  a  reasonable  account  for 

k  expenses  were  certified  according  to  law,  that  arrangements 

would  be  made  to  pay  it  out  of  the  fund  appropriated  for 
carrying  into  effect  the  laws  prohibiting  the  slave  trade. 

We  are  of  opinion  it  ought  to  be  certified  to  the  Circuit 
Court,  that  all  the  Africans  captured  in  the  Antelope,  ex- 
cept those  directed  to  be  delivered  to  the  Spanish  claims 
B  ants,  should  be  decreed  to  be  delivered  to  the  United  States, 

E  absolutely  and  unconditionally,  without  the  precedent  pay- 

e  mentof  expenses. 


Antelope. 


In  that  part  of  the  case  brought  up  by  appeal,  it  is  insist-  Question  as  to 
1  cd  on  behalf  of  the  United  States,  that  so  much  of  the  de-  mm^^I  the 

crec  of  the  Circuit  Court  "  as  relates  to  the  apportionment  ^•'4,*"*^  •''• 
among  the  several  parties  of  the  costs  and  expenses  in  the 
preservation,  maintenance,  and  custody  of  the  Africans, 
and  the  costs  and  expenses  of  the  various  proceedings  which 
have  been  had  in  reiation  to  j^aid  Africans,''  is-erconeous. 
It  is  contended,  that  these  costs  and  expenses  were  occa- 
sioned by  the  prosecution  of  a  groundless  claim  by  the  Por- 
tugucse  and  Spanish  claimants,'  aqd  that  they  should  have 
been  decreed  to  pay  them.  , 

It  may  well  be  doubted  whether  these  questions  are  now 
open  to  discussion.  By  a  former  order  and  decree  of  the 
Circuit  Court,  made  before  the  former  appeals,  the  ordina- 
ry costs  and  charges  were  regulated,  and  they  were  baid  ac- 
cordingly ;  that  order  is  not  now  before  Hfis  Court  in  this 
appeal.  By  the  former  decree  of  the  Circuit  Court,  ren- 
dered before  the  former  appeals,  a  principle  was  established 
as  to  the  ratio  in  which  the  Spanish  and  Portuguese  claim- 
ants should  be  chargeable  with  the  expenses  of  maintenance, 
&c.  The  principle  was,  that  they  should  be  charged  in  thn 
ratio  of  the  number  of  Africans  to  be  delivered  to  them 
respectively. 

There  was  no  appeal  from  that  part  of  the  former  decree 
of  the  Circuit  Court ;  or  if  there  was,  it  was  virtually  affirm- 
ed by  the  former  decree  of  this  Court. 

In  the  application  of  the  principle  to  the  case  as  it  now 
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1827.  stands,  it  seems  to  follow,  necessarily,  that  as  none  ot  the 
N^^v^^  Africans  are  to  be  delivered  to  the  Portu^iese  claimant,  he 
.  ^1  should  pay  none  of  the  expenses  of  keeping  them ;  and 
that  the  Spaniard  should  pay  in  the  ratio  of  thirty-nine,  the 
number  to  be  delivered  to  him.  The  condition  of  the  For* 
tuguese  consul,  too,  is  very  peculiar.  Under  the  circum- 
stances in  which  these  Africans  were  captured,  and  brought 
into  the  United  States,  it  was  his  duty  to  interpose  a  claim 
for  part  of  them,  on  behalf  of  the  subjects  of  his  majesty 
tlie  King  of  Portugal.  That  claim  was  sustained  in  the 
District  and  Circuit  Courts,  and  the  general  propriety  of 
the  claim  was  also  recognised  by  the  former  decree  of  this 
Court,  but  as  no  individual  Portuguese  claimant  of  the  pro- 
perty appeared  before  the  hearing  of  the  appeal,  the  claim 
of  the  Vice  Consul  of  Portugal  was  dismissed  on  that 
ground.  It  would  be  too  much  to  visit  him  with  the  extra- 
ordinary expenses  under  such  circumstances,  and  he  has 
heretofore  paid  his  proportion  of  the  ordinary  expenses  of 
the  suit. 

We  think  there  is  no  just  ground  of  complaint  on  the 

part  of  the  United  States,  that  the  Spanish  claimants  have 

not  been  burdened  with  more  than  a  rateable  proportion  of 

the  expense  of  keeping  the  Africans. 

Evideitce  siif-     It  only  remains  to  be  i'.iquired,  whether  the  Circuit  Court 

Ufy^^ihc"  Afi'i-  crrcd  in  directing  thirty-nine  of  the  Africans  to  be  delivered 

cans  deliverrd  to  the  Spanish  riainiants. 

daimauts.  It  has  been  argued,  that  there  is  no  credible  and  compe- 

tent evidence  to  identify  them,  or  any  of  them. 

We  arc  not  of  that  opinion.  We  think,  that  under  the 
peculiar  and  special  circumstances  of  the  case,  the  evidence 
of  identity  is  competent,  credible,  and  reasonably  satisfac- 
tory, to  identify  the  whole  thirty-nine. 

It  ought  not  to  be  foi^otten,  that  in  the  original  cause  it 
had  been  established  to  the  satisfaction  of  this  Court,  that 
ninety-tht'ee  of  the  Africans  brought  in  with  the  Antelope, 
were  the  property  of  the  Spanish  claimants ;  but,  as  many 
of  the  Africans  had  died,  it  was  the  opinion  of  this  Court, 
that  number  should  be  reduced  according  to  the  whole  num- 
ber living.  The  Circuit  Court,  proceeding  upon  this  prin- 
ciple, fixed  the  whole  number  to  which  the  Spanish  claim 


OF  THE  UNITED  STATES.  553 

auts  were  entitled  at  fifty,  and  then  proceeded  to  inqnire  as      1 307, 
to  their  identity.  v^^^/-^ 

Grondona,  who  had  been  exiniined  n?  a  wilne^*  in  the     .  '^^j® 
original  cause,  wa^  second  officer  on  hnard  the  Antelope 
when  the  Spanish  Africans  were  purchased,  and  put  on 
board  the  Antelope,  on  the  coa?t  of  Afrca. 

It  appears,  that  the  Africans  captured,  and  brought  in 
with  the  Antelope,  were  put  into  the  possesMon  of  Mr,  Wil- 
liam Richardson  5  and  that  he  had  nbout  fifty  of  th^m  euv 
ployed  at  work  upon  the  fortifioations  at  Savannah  •  that  while 
^here,Grondona  come  out  wifh  the  marshal  for  the  purpose 
of  identifying  the  Spanish  African?i ;  that  the  fifty  Africans 
were  drawn  up  in  a  line  :  that  Grondona  nrrdde  Figns,  and 
spoke  to  the  negroes,  and  they  to  hirn,  and  they  generally 
appeared  to  recogni3e  him  as  an  acqunintan^'e.  On  cross- 
examination,  he  says,  he 'cannot  say  that  ey(!ry  one  of  the 
negroes  recognised  the  sign  mude  h)  the  pe»"so;i  accompa* 
aying  the  marshal  to  the  forlificationss,  but  that  they  gene- 
rally did. 

The  Africans  of  the  Antelope  being  paraded  in  front  01 
the  court  house,  Mr.  Richardson  was  directed  by  the  Court 
to  point  out.  and  designate,  individually,  the  Africnn*i  who 
had  worked  on  the  fortifications,  and  he  designated  ihirty- 
four.  It  is  proved'by  Mr.  Morel,  the  marshal,  that  «  ro.i- 
dona  recognised  five  others,  who  were  with  other  persons, 
and  that  they  appeared  to  recognise  Grondona  as  an  acquain* 
tanc<e.  These  five  are  described  by  name,  and  pointed  out 
by  other  witnesses. 

Before  these  proofs  were  taken  in  open  Court,  for  the 
purpose  of  identifying  the  Africans  claimed  by  the  Spaniards, 
Grondona  had  disappeared,  and  it  is  suggested  was  dead. 
He  had,  however,  in  his  examination  as  a  witness  in  chief 
in  the  cause,  shown,  that  he  was  an  officer  on  board,  uud 
knew  the  Africans  belonging  to  the  Spanish  claimants. 
Grondona,  and  the  Africans,  both  spoke  languas;es  not  un- 
derstood by  the  witnesses. ;  yet  it  could  well  be  seen  by  then; 
that  Grondona  and  the  Africans  knew  and  understood  each 
other;  and  Mr.  Richardson  swears,  that  many  of  them  ap 
pearcd  to  know  him  vFrv  hoII,  ?nA  ♦hat  he  c)niin'd  them  us 
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1837.      part  of  the  Arricans  originallj  put  on  board  tbe  Antelope  by 

the  Spanish  owners. 

We  think  this  evidence  was  sufficient,  under  the  very  pe* 
Powell,     culiar  circuumstamres  of  this  case,  reasonably  to  satisfy  the 

mind  of  the  identity  of  thirty-niue  of  the  Africans  as  be* 

longing  to  the  Spanish  clainiaiits. 

Dbcrbb  and  Cbetipicate.  This  cau^  came' on,  &c. 
On  consideration  whereof,  this  Court  is  of  opinion,  that 
there  is  no  error  in  the  decree  of  the  Circuit  Court  so  far 
as  the  same  proceeds,  and  that  it  be  apfirmbd;  and  upon 
the  question  on  which  the  judges  of  the  Circuit  Court  were 
divided  in  opinion ;  it  is  the  opinion  of  this  Court,  that  all 
the  Africans,  not  to  be  delivered  to  the  Spanish  claimants, 
ought  to  be  decreed  to  be  delivered  to  the  United  States, 
unconditionally,  and  without  the  precedent  payment  of  ex- 
penses, to  be  hy  them  disposed  of  according  to  law. 


(BiLIf  OF  EzCHANeS.      SuRETf.j 

31*Lbmore,  Plaintiff  in  Error,  against  Powell  and  other:f. 

Defendants  in  Error. 

An  agreement  between  the  creditor  and  principal  debtor  for  delay, 
or  otherwVe  changing  the  nature  of  the  contract  to  the  prejudice 
of  the  surety,  in  order  tu  liischarge  the  latter,  must  be  an  agreement 
having  a  sufficient  consideration,  and  binding  in  law  upon  the  par> 
ties. 

mere  agreement  by  the  holder  of  a  bill  with  the  drawer  for  delay, 
without  any  consideiation  for  it,  aud  without  any  communication 
with  or  assent  of  the  endorser,  will  not  discbarge  the  latter,  aftei 
lie  hail  been  fixed  in  bis  responsibility  by  tbe  refusal  of  the  drawee, 
and  due  notice  to  himself. 

Teb.  15///.  THIS  caupe  was  argued  by  Mr.  fVhiU  and  Mr.  Eaton  foi 
the  plaintiff  in  error,  and  by  Mr.  WthsUr  and  Mr.  Bliss  for 
'\\f\  defendants  in  error 
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Mr.  Justice  Stort  delivered  the  opinion  of  the  Court*  ]  397. 

This  is  a  writ  of  error  to  the  Circuit  Court  of  the  United  v^^v^^ 
States  for  the  District  of  West  Tennessee-  M  Lemore 

The  original  action  was  assum^isit,  brought  by  Powell,     Powell. 
Fosters  &  Co.  as  holders  of  a  bill  of  exchange,  drawn  by  one  - 

Thomas  Fletcher,  in  May,  1 819,  at  Nashville,  upon  Messrs* 
McNeil,  Fisk  and  Rutherford,  at  New  Orleans,  payable  to 
Thomas  Read,  or  order,  for  two  thousand  dollars,  in  sixty 
days  afterdate,  and  by  him  endorsed  to  the  defendant,  jAhn 
C.  M'Lemore,  and  by  him  to  the  plaintiffi.  The  bill,  upon 
presentment  for  acceptance,  was  dishonoured,  and  due  no- 
tice of  the  dishonour  was  given  to  the  defendant* 

At  the  trial,  upon  the  general  issue,  Thomas  Fletcher,  the 
drawer,  was,  under  a  release  from  the  defendant,  M^Le« 
more,  examined  as  a  witness,  and,  among  other  thii^,  testi- 
fied that,  in  the  month  of  October  following  the  dishonour 
of  the  bill,  '^  one  of  the  plaintiffs  applied  to  him  at  Nashville 
for  the  money  on  the  bill,  and  threatened  to  sue  immediate- 
ly if  an  arrangement  was  not  made  to  pay  the  bill*    The  wit- 
ness then  proposed  to  the  plaintiff,  if  be  would  indulge  him  * 
four  or  five  weeks,  he  would  himself,  to  a  certainty,  pay  the 
bill*     To  this  the  plaintiff  agreed,,  and  toM  the  witness  he 
fras  going  to  Louisville,  Kentucky,  and  would  return  by 
Nashville  about  the  expiration  of  that  time,  and  would  re- 
ceive  said  payment*    Since  said  time  the  witness  has  never 
seen  said  plaintiff*^'    The  witness  farther  testified,  that  the 
defendant  was  an  accommodation  endorser  for  him  on  the 
bill ;  that  the  plaintiff  told  him  that  the  bill  would  be  left  with 
a  Mr.  Washington  at  Nashville ;  that  he  expected  he  would 
himself  be  at  that  place  at  the  time  agreed  on,  but  that,  if  he 
did  not  come,  he  would  give  the  instructions  to  Mr*  Washing- 
ton, by  letter,  what  to  do  if  the  witness  did  not  pay  at  the  ex** 
piration  of  the  time  agreed  on.  It  did  not  appear  that  any  con- 
sideration was  paid  or  stipulated  for  this  delay ;  and  no  suit 
was  commenced  until  after  this  period  had  elapsed*    The 
district  judge  instructed  the  jury,  that  if  they  believed  the  con- 
versation above  stated  amounted  to  no  more  than  an  agree- 
ment that  a  suit  should  not  be  brought  for  four  or  five  weeks, 
ahd  that  no  premium  or  consideration  was  given  or  paid, 
or  to  be  paid  by  Fletcher*  the  endorsers  were  not  discharged;, 
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1 837«      ^^  ^^  agreement  for  giving  day  must  be  an  obligatory  con- 

^^^^/'^^  tract  for  a  consideration  which  ties  up  the  hands  of  the  ere- 

M*Lemore  jj^^j.^  ^^^  disables  him  from  suing,  thereby  affecting  the  intte- 

Powell.     rests  and  rights  of  the  endorser ;  that  the  endorser  has  a  right 

to  require  and  demand  of  the  creditor  to  bring  a  suit  against 

the  draw)er,  and  if  he  has  disabled  himself  from  bringing  a 

suit  by  a  contract  for  a  consideration,  he  has  thereby  released 

the  endorser ;  and  that,  if  the  jury  were  satisfied  from  the 

testimony,  that  time  was  given  for  a  valuable  consideration 

paid,  or  to  be  paid,  or  that  a  new  security  was  taken  by  the 

holder,  that  the  endorser  was  discharged  and  absolved  from 

all  the  obligations  of  the  endorsement. 

Under  this  instruction,  the  jury  found  a  verdict  for  the 
plaintiffs,  upon  which  there  was  judgment  given  in  their  fa- 
vour.   A  bill  of  exceptions  was  taken  to  the  charge  of  the 
Court ;  and  the  present  writ  of  error  is  brought  for  the  pur* 
pose  ofascertaining  its  legal  correctness. 
Question  as  to      It  IS  quuecessary  to  give  any  opinion  upon  that  part  of  the 
endorser  to  re^chargcf  which  respects  the  rii^ht  of  an  endorser  to  require 
quire  the  hold-  jjjg  holder  to  commence  a  suit  against  the  drawer.     In  ge- 

er     to      com-  ,  .     °  •  ^ 

mence  a  suit  neral/  th^  endorser,  by  paying  the  bill,  has  a  complete 
pfiQcipai.  ^^^  power  to  reinstate  himself  in  the  possession  and  ownership 
of  the  bill,  and  thus  to  entitle  himself  to  a  personal  remedy 
on  the  instrument  iagainst  all  antecedent  parties.  The  same 
reason,  therefore,  does  not  exist,  as  may  in  common  cases 
of  suretyship,  to  compel  th^  creditor  to  active  diligence  by 
suit  against  the  principal.     Without  expressing  any  opinion 
on  this  point,,  it  is  sufficient  to  say,  that  the  error,  if  any, 
was  favourable  to  the  defendant,  and,  therefore,  it  can  form 
no  subject  of  complaint  on  his  part. 
Ai  to  the     'phg  case,  then,  resolves  itself  into  this  question,  whether 
vriththedraw-  a  mere  agreement  with  the  drawers  for  delay,  without  any, 
er  or  e  ay     consideration  for  it,  and  without  any  communication  with-, 
or  assent  of,  the  endorser,  is  a  discharge  of  the  latter,  after 
he  has  been  fixed  in  his  responsibility  by  the  jefiisal  of  the 
drawee,  and  due  notice  to  himself.     And  we  are  all  of  opi- 
nion that  it  does  not.  We  admit  the  doctrine,  that  although 
tlie  endorser  has  received  due  notice  of  the  dishonour  of 
the  bill,  yet,  if  the  holder  afterwards  enters  into  any  new 
agreement  with  the  drawer  for  delay,  in  any  manner  chang- 
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iog  the  nature  of  the  origiDal  contract,  or  erecting  the  rights      \  337. 
of  the  endorser,  or  to  the  prejodi<^e  of  the  latter,  it  will  dis- 
charge him*    But,  in  order  to  produce  such  a  result,  the 
agreement  most  be  one  binding  in  law  upon  the  parties,  and     Powell, 
have  a  sufficient  consideration  to  support  it.    An  agreement 
without  consideration  is  utterlj  void,  and  does  not  suspend 
for  a  moment  the  rights  of  any  of  the  parties.    In  the  pre- 
sent case,  the  jury  have  found,  that  there  was  no  considera- 
tion for  the  promise  to  delay  a  suit,  and,  consequently,  the 
plaintiffi  were  at  liberty  immediately  to  have  enforced  their 
remedies  against  all  the  parties,     it  was  correctly  said  by 
Lord  Eldon,  in  English  v.  Barley,  (3  B09.  ^  Pull.  6f .)  that 
^*  as  long  as  the  holder  is  passive^  all  his  remedies  remain ;'' 
and,  we  add,  that  he  is  not  bound  to  active  diligence.  But  if 
the  holder  enters  into  a  valid  contract  for  delay,  he  thereby 
suspends  his  own  remedy  on  the  bill  for  the  stipulated  pe- 
riod 'y  and  if  the  endorser  were  to  pay  the  bill,  he  could 
only  be  subrogated  to  the  rights  of  the  holder,  and  the  drawer 
could  or  might  have  the  same  equities  against  him  as  against 
the  holder  himself.     )f,  therefore,  such  a  contract  be  enter* 
cd  into  without  his  assent,  it  is  to  his  prejudice,  and  dis* 
charges  him. 

The  cases  proceed  upon  the  distinction  herie  pointed  out, 
and  conclusively  tottle  the  present  question.  In  Natwyn  v. 
Sl  Quinimy  (1  B09.  i/  Pull-  653.)  where  the  action  was  by 
endorsees  against  the  drawer  of  a  bill,  it  appeared,  that, 
after  the  bill  had  become  duiD,  and  been  protested  for  non< 
payment,  though  no  notice  had  beer,  ^iven  to  the  drawer, 
he  having  no  effects  in  the  hands  of  the  acceptor,  the  plain- 
tiflfs  received  part  of  the  money  on  account  from  the  endor- 
ser ;  and  to  an  application  from  the  acceptor,  stating,  that 
it  was  probable  he  should  be  able  to  pay  at  a  future  period, 
they  returned  for  answer,  that  they  would  not  prcst  him. 
The  Court  held  it  no  discharge  ;  sgid  Lord  Chief  Justice 
Eyre,  in  delivering  the  opinion  of  the  Court,  said,  that  if 
this  forbearance  to  sue  the  acceptor  had  taken  place  before 
noticing  and  protesting  for  non-payment,  so  that  the  bill  had 
not  been  demanded  when  due,  it  was  clear  the-  drawer 
would  have  been  discharged,  for  it  would  be  giving  a  new 
credit  to  the^acceptor.    But  that,  after  protest  for  non-pay* 
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1837.  ment,  and  notice  to  the  drawer,  w  an  equhaUniJa  noHUf 
v^^^v^  a  right  to  soe  the  drawer  bad  attached,  and  the  holder  was 
M^Lemore  ^^^  bound  to  «ue  the  acceptor.  He  mifsht  forbear  to  me 
Powell,  him.  The  same  doctrine  was  held  in  Mrtmdel  Bank  r. 
GMe,  reported  in  a  note  to  ChUty  m  Btlh.  {Oiiitifn  379. 
note  c.  ^it.  1821.)  There  the  acceptor  applied  for  time, 
and  the  holders  assented  to  it,  but  said  they  should  eipect 
interest.  It  was  contended,  that  this  was  a  discharge  of  the 
drawer ;  but  the  Court  held  otherwise,  because  the  agree- 
ment of  the  plaintiffi  to  wait  was  without  coosideratioo, 
and  the  acceptor  might,  notwithstanding  thie  agreement, 
have  been  sued  the  next  instant;  and  that  the  understand- 
ing that  interest  should  be  paid  by  the  acceptor,  made  no 
difference.  So,  iu  Badnall  v.  batnml^  (3  Price't  Eixek. 
Rep.  521.)  in  a  suit  by  the  holder  against  a  prior  endorser 
of  a  bill  of  exchange,  it  was  held,  that  a  treaty  for  d  Abj 
between  the  bolder  and  acceptor, \ipon  terms  which  were 
not  finally  accepted,  did.not  dischai^e  the  defendant,  al- 
though an  actual  delay  had  taken  place  durii^  the  n^oUa- 
tion,  because  there  was  no  binding  contract  which  precluded 
the  plaintiffs  from  suing  the  acceptor  at  any  time. 

Upon  authority,  therefore,  we  are  of  opinion,  that  this 
writ  of  error  cannot  be  sustained,  and  that  the  judgment 
below  was  right.  Upon  principle,  we  should  entertain  the 
same  opinion,  as  we  think  the  whole  reasoning  upon  which 
the  delay  of  the  holder  to  enforce  his  rights  against  the 
drawer  is  held  to  dischai^e  the  endorser  after  notice,  is 
founded  upon  the  notion,  that  the  stipulation  for  delay  sus- 
pends the  present  rights  and  remedies  of  th6  holder. 

The  judgment  of  the  Court  below  is,  tiierefore,  affirmed, 
with  costs. 
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[Bills  op  ExeHAHec.j 

The  Unitbo  States  against  Priscilla  Bareer,  Adminis- 
tratrix of  Abraham  Barrer,  deceased. 

Wherever  the  goTernmeat  of  the  United  States,  through  iu  lawfully 
m)itborized  agents,  becomes  the  holder  of  a  bill  of  exchange,  it  is 
bound  to  use  the  same  diligence,  in  order  to  cnarge  the  endorser, 
as  in  a  transaction  between  private  individuals. 

Where  the  United  States  were  the  holders  of  certain  bills  of  ex* 
ebange,  and  their  agent  in  New  York  was  directed,  by  a  letter  from 
the  Secretary  of  the  Treasury,  dated  Washington,  December  7th, 
1814,  to  give  notice  of  non-acceptance  to  ihe  drav^er  and  ender- 
sers,  residing  in  New -York,  and  notice  was  given  to  rhe  endorser 
on  the  12th  of  the  same  month,  the  mall  which  left  the  &th  having 
arrived  at  New- York  at  f)5  minutes  past  10  o'clock.  A.  M  on  the 
10th:  HtH  that  the  endorser  was  discharged  by  the  negligence 
of  the  holders. 

So,  also,  where  the  United  States  were  the  holders  of  other  bills,  and 
their  agent  in  New-York  was  directed,  by  a  letter  from  the  Secre- 
tary of  the  Treasury,  dated  Washington,  May  8th,  1815,  to  give 
notice  of  non-payment  to  the  drawer  and  endorsers  residing  in 
New- York,  and  notice  was  given  to  the  endorser  on  the  the  Itth  ol* 
the  tame  month,  the  mail  which  left  Washmgton  on  the  bth  hav- 
ing reached  New- York  early  on  the  morning  of  the  1th ;  htldt 
that  the  endorser  was  discharged  by  the  negligence  of  the  holders. 

ERROR  to  the  Circuit  Court  for  the  Eastern  District  of 
i^CDiisylTaoia. 

Thb  was  an  action  of  assumpsit  brought  in  the  Court  be- 
low by  the  United  Slates,  against  the  personal  representa- 
tive of  A.  Barker,  deceased,  the  endorser  of  several  bill.« 
of  exchange,  drawn  in  the  }ear  ISM^b)  J.  Barker,  in  New- 
York,  on  diflerent  houses  of  trade  in  England.  Among  (he 
bills,  two  were  protested  for  non-acceptance,  and  two  for 
non-acceptance  and  non-payment.  It  appeared  in  evidence 
at  the  trial,  that  the  agent  of  the  United  States  Treasury, 
in  New- York,  where  the  bills  were  drawn,  and  where  the 
drawer  and  endorsers  resided,  received  a  letter  from  the 
Secretary  of  the  Treasury,  dated  Washii^gton,  December 
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7th,  181 4,  requesting  him  to  notify  tbe  drawer  and  endorsers 
of  the  non-acceptance  of  the  first  set  of  bilk,  and  that  no- 
tice was  accordinglj  given  to  them  on  the  12th  of  Decem- 
ber. It  was  further  proved,  that  the  mail  which  left  Wash- 
ington pn  the  8th  of  the  same  month,  arrived  at  New-Toik 
at  35  minates  past  10  o^clock,  A.  M.  on  the  10th.  It  was 
also  proved,  that  the  said  agent  received  a  letter  from  the 
Secretary  of  the  Treasury,  dated  at  Washington,  May  8tfa, 
1815,  directing  him  to  ^ve  notice  of  the  non-payment  of 
the  second  set  of  bills  of  exchange  to  the  drawer  and  en- 
dorsers, and  that  they  were  notified  on  the  12th  of  the  same 
month.  It  was  further  proved,  that  the  mail  which  left 
Washington,  containing  letters  of  the  8th  of  May,  readied 
New-Tork  early  in  the  morning  of  the  11th.  But  no  no- 
tice of  the  non-acceptance  o^  this  second  set  of  bills  wa^ 
proved. 

The  learned  judges  in  the  Cdirt  below  instructed  the 
jury,  that  the  holders  of  the  bill  had  not  used  due  diligence. 
The  letter  of  the  7th  of  December,  1814,  must  be  consi- 
dered as  having  been  written  on  that  dav.  and  ought  to  have 
been  ^ut  into  the  post  oflice  to  come  by  the  mail  of  the  8th, 
and,  if  so,  it  would  have  reached  New- York  on  the  morning 
of  the  10th.  That  the  letter  of  the  8th  of  May,  1815, 
should  have  been  put  into  the  post  office  to  come  by  the 
mail  of  the  9th,  and  would  have  reached  New- York  the 
morning  of  the  11th.  The  earlicbt  notice  alleged  was  on 
the  1  '2th  of  May  and  December,  respectively  ;  and  it  seem- 
ed clear,  either  that  the  letters  were  not  put  into  the  post 
office  at  Washington  in  due  time,  or  that  the  agent  in  New- 
York  was  guilty  of  negligence  in  giving  notice  to  the  par- 
ties, in  either  of  which  cases  they  were  discharged. 

A  verdict  and  judgment  was  rendered  upon  this  instruc* 
lion  in  the  Court  below,  on  which  the  cause  was  brought,  by 
writ  of  error,  to  this  Court. 

The  cause  was  submitted  without  argument,  by  the  .^f  for- 
ney  General^  for  the  Uuited  Stales,  and  by  Mr.  Webster  for 
the  defendant. 


Mr.  Chief  Justice  MiRdH  all  delivered  the  opinion  of  tlie 
Court: 
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That  whatever  doabts  might  be  entertained  as  to  the      1827. 
charge  of  the  Court  below  relatin*'  to  the  transactions  in  v^^^^'^^z 

Parker 

Eii^land^  (which  it  has  not  been  thought  neces^ry  to  state^)  ^ 
in  respect  to  the  protest  and  transmission  of  the  bills«  we  Judges  of 
think  there  is  none  as  to  i\hat  took  place  after  their  arrival  ^M^^a^^^^ 
at  the  treasury  of  the  United  States.  The  question  was, 
whether  notice  of  the  dishonour  of  the  bills  was  transmit* 
ted  to  the  party  within  the  time  prescribed  by  the  general 
law  in  respect  to  bills  of  exchange.  The  Court  were  of 
opinion,  tliat  there  was  negligence  either  at  Wmshington  or 
New- York,  as  to  giving  such  notice ;  and  that  the  notice  ac- 
tually given  was  too  late  to  fix  him  with  the  responsibility. 
The  letter  from  the  treasury  department  giving  the  noticcj 
was  either  not  sent  in  d*je  course  of  mail  to  New' York,  or 
there  was  negligence  at  New* York  in  not  giving  notice 
there  as  early  as  it  should  have  been  given,  after  the  letter 
arrived  at  that  city.  Whether,  therefore,  the  Judge  erred 
or  not,  as  to  the  first  part  of  his  charge,  in  respect  to  the 
tranomii^sion  of  the  bill:)  from  England  in  a  reasonable  t^raet 
there  was  no  'loubt  that  the  United  States  had  no  right  to 
recover  on  account  of  the  neglect  in  giving  due  notice  after 
the  return  of  the  bills. 

Upon  this  .ground,  the  judgment  of  the  Circuit  Court 
was  affirmed. 


[PE4CIIC1S.J 

Parker  and  Another  agaimi  The  Judges  op  the  Circui'*: 

Court  op  Martlako. 

An  injunction  out  of  the  Circuit  Court,  to  stay  proceedini;;s  on  si 
judgraeiit  at  Uw  m  that  Court,  may  issue,  ooiMishstanding  die 
pendency  of  a  writ  of  error  on  the  jiidguienc  in  this  Court. 

An  injunction  issued  by  order  of  (he  District  Judge,  expirei»  ac  die 
next  leim  of  the  Couit.  unless  continued  by  the  Coutt;  but  the 
deniiil  of  ieveral  successive  motions  to  dis&olve  tho  injunction, 
may,  u'lder  cireiunstaoces,  t)C  considered  ^*  equiYalent  to  an  order 
for  renewing  it. 

Vol.  XII.  71 


562  CAS£S  IN  THE  SUPREME  CQUKT 

1837.  ^^'  Raymond^  for  the  plaiotiffs,  having,  on  a  ibrmer  day, 

v^^^'^^^  obtained  a  rule  to  show  cause  wh^  a  mandamus  should 

Parker  ,jq^  jg^^^  to  the  Judges  of  the  Circuit  Court  of  Marjland^ 

Judges  t>f  cause  was  this  day  shown,  and  the  question  ai)^ued  by  Mr. 

^'urWand^'^''^**"**'**''  for   the   rule,   and    by  the  AUwiuy  Gencrdj 

against  it. 
Fib.  9tK. 

Feb.  I9ths         ^Ii**  Chief  Justice  Marshatj.  delivered  the  opinion  of  the 
Court. 

A  rule  was  made  upon  the  Judges  of  the  Court  of  the 
United  States  for  the  Fourth  Circuit  and  District  of  Mary- 
land, to  shaw  cause  wh)  an  execution  should  not  issue  on 
a  judgment  rendered  in  that  Court  in  favour  of  Parkin,  Par- 
ker, and  Clough,  against  John  E.  Rigden.  A  writ  of  error 
bad  been  sued  out  to  thisjudgment,  which  bad  been  affirmed 
in  this  Court,  and  the  usual  mandate  bad  been  awarded. 
On  affidavit  that  the  clerk  of  the  Circuit  Court  had  refused 
to  issue  an  execution,  and  that  the  Judges  of  that  Court  bad 
refused  to  direct  one,  this  rule  was  made. 

The  cause  shown  is,  that,  after  suing  forth  the  writ  of 
error  to  the  original  judgment,  Rigden  had -determined  to 
abandon  it.  That  the  counsel  who  had  obtained  the  judg- 
ment took  the  record  from  the  clerk's  office,  filed  it  in  this 
Court,  and  obtained  an  affirmance  of  the  judgment  Before 
this  affirmance,  John  E.  Rigden  obtained  an  injunction  to 
stay  all  proceedings  at  law  on  the  said  judgment,  which  the 
counsel  for  Parkin,  Parker,  and  Clough.  have  made  two  in- 
effectual attempts  to  dissolve;  and  that  the  said  Juc^es 
were,  and  are,  of  opinion,  that  to  issue  execution  during 
the  continuance  of  the  injunction,  would  be  a  violatioii 
thereof. 

The  record  of  the  proceedings  in  Chancery  is  annexed 
to'  this  return,  which  shows  that  an  injunction  was  awarded 
by  Elias  Ulenn,  the  District  Judge,  on  the  19th  of  February^ 
1 835,  at  which  time  the  writ  of  error  was  depending  in  this 
Court. 

The  subpocua  was  returnable  to  the  May  term  of  the 
Circuit  Court,  but  the  record  does  not  state,  that  any  ordei 
was  made  in  the  cause  at  that  term.  In  E)cccmber,  a  rule 
was  made  on  the  defendants  in  ecj^uity  to  answer  the  bill-  In 
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May,  1836,  aD  antwer  was  filed  for  Parkin,  Parker,  and      1837. 
Clough,  by  William  Gwjnn  and  Daniel  Raymond,  their  n^^./-^^ 
agents  and  attomey8,*who  moved  to  dissolve  the  injunction,      ^^^^^^ 
which  motion   was  rejected.     Afterwards*  in  December,    Judges  of 
1826,  on  the  suggestion  that  there  is  no  bond  for  the  per-  ^jjf'^V""^^^ 
formance  of  any  decree  which  might  be  pronounced  in  the 
cause,  it  was  ordered  by  the  Court,  that  the  injunction  be 
dissolved,  aniess  eaose  be  shown  to  the  contrary  on  or  before 
the  33d  day  q(  December  instant.     On  the  33d  thi^  rule 
was  e&tended*     The  bond,  given  on  obtainini;  the  iti junc- 
tion, which  had  been  mislaid,  was  found,  and,  on  the  26tb| 
the  Court,  on  argument,  again  refused  to  dissolve  the  in- 
junction* 

The  cause  shown  on  the  return,  consists  of  two  parts : 
1st.  The  supposed  incorrect  conduct  of  the  counsel  for  the 
plaintiir  at  law,  in  bringing  up  the  record  after  the  defend- 
ant had  abandoned  his  intention  to  prosecute  the  writ  of 
6rror#    3d.  The  pendency  of  the  injunction. 

The  first  cause  thowuia  entirely  insufficient.  The  plain-  ^ J^^  j^^JJJ* 
tiffin  error  having  given  bond  to  prosecute  his  writ,  was  at  dent. 
liberty  at  any  time  to  bring  up  the  record ;  and,  although  the 
writ  constituted  no  supersedeas,  yet  the  party  who  bad  ob- 
tained the  judgment  would  remain  exposed  to  the  hazard  of 
its  being  reversed  at  a  distant  day.  To  obviate  such  an  in- 
convenience, one  of  the  rules  of  this  Court  authorizes  the 
defendant  in  error,  where  the  plaintiff  has  failed  to  file  the 
record  within  the  time  prescribed,  to  docket  the  cause,  and 
file  a  copy  of  the  record  with  the  clerk.  The  defendant  in 
error  has  only  conformed  to  this  rule,  and  can  be  liable  ta 
no  censure  for  doing  so. 

The  second  cause  assigned  for  refusing  to  issue  the  exe-      injunction 
cution,  has  been  contested  on  two  grounds :  S5!^  nSfw^Jhl 

1.  It  is  contended,  that  an  injunction  could  not  be  award-  •»■"?'"«    *H 

''  |)*o<tenc3r      of 

ed  while  the  record  was  before  thfs  Court  on  a  writ  of  the  w.  it  of  er- 
ror in  the  ac* 

error.  tiou  at  law. 

We  do  not  think  this  a  valid  objection^  Tlie  suit  in 
Chancery  does  not  draw  into  question  the  judgment  and 
proceedings  at  law,  or  claim  a  right  to  revise  them:  It  sets 
up  an  equity  independent  of  the  ji^dgment,  which  admits 
the  Talidity  of  tfiat  judgment,  batauggeUs  leaaona  wbv  the 
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1827       P«^  who  has  obiaioed  it  oogbt  oot  to  avail  himself  of  \U 
K^j:^"^  It  proposes  to  try  a  question  entirely  new,  which  has  not 
Furkor     been,  and  could  not  be,  litigated  at  law.     It  mny  be  brought 
JiiJj^es  ot   before  the  commencement  of  a  suit  at  law,  pending  such 
^^'- 5'^'"^^^  suit,  or  after  its  decision  by  the  highest  law  tribunal.    The 
bill  is  an  original  bill,  and  may  be  filed  although  an  injunc- 
tion should  not  be  awarded.     The  injunction  arrests  pro- 
cecdings  at  law,  and  may  be  dissolved  or  continued  without 
uaking  any  final  decree  in  the  case*     The  coi|dition  of  (be 
iuit  at  law  may  bo  a  rvason  for  imposing  terms  on  the  party 
who  applies  for  an  injunction,  but  can  be  no  reason  for  re- 
fusing it.     The  subpoena  and  injunction  act  on  the  persim 
to  whom  they  are  directed,  not  on  the  record,  and  it  can  be 
of  no  consequence  where  the  record  is. 
An  injunction     ^*  '^^^  second  objection  to  the  pendency  of  the  injunc- 
is**!!?  }7J^^  tion  has  more  weight.     It  was  awarded  in  December,  1825, 

Dtttrict  Judge,  "^^  ^  ' 

ciplrai  nt  the  by  the  District  Judge,  and  no  order  appears  to  have  been 
the '  *Ci?cuU  nftade  for  its  continuance  at  the  succeeding  term.     The  act 

Couft,    ui.ldss  i^yhich  authorizes  the  District   Judges  tn  grant  writs  of  in- 

the  Court.  junction,  provides,  '^  that  the  same  sliall  not,  unless  so  or- 
dered by  the  Circuit  Court,  continue  longer  than  to  the  Cir- 
cuit Court  next  ensaiog.^'  An  order  for  its  continuance, 
therefore,  ought  to  have  been  made ;  and,  after  the  close  of 
the  term  without  such  order,  an  execution  might  have  been 
sued  out  on  the  judgment  without  any  contempt  of  the 
Court 

But,  under  tiie     ^"^  ^v'^  P^^^^  ^^  ^^'  ^^  injunction  ceased  to  exbt.  the 

«JF«|n»«*»nce«  Courtcould  reinstate  it  at  wi!l.     The  Judges  acted  obvious- 

fsue,  the  in- 1/  on  the  opiuiou,  that  the  injunction  still  continued,  and 

held  to  be  cont  ®"8*^^  *^  Continue.    Two  successive  motions  to  dissolve 

t!nued  by  the  it  were  Overruled.    The  same  view  of  the  case  which  in- 

r«i  luccessive  duccd  the  Court  thus  to  continue  the  injunction,  must  have 

^?ilT  '*"  ^'''  induced  a  reinstatement  of  it,  had  it  been  supposed  to  be 

discontinued  by  the  omission  to  make  an  order  in  it  at  the 

term  to  which  the  subpcena  was  returnable.     If,  upoli  the 

graund  of  this  omission,  the  iiiartdbn:us  should  be  awarded, 

it  might  be  rendered  ut^eless  by  granting  a  aew  injiinction. 

It  ought  to  be  granted,  if  the  case,  as  it  now  appearb,  shows 

that  the  plaintiff  in  equity  is  entitled  to  relief.     We  must 

suppose  that,  in  the  opinion  of  the  Court,  he  is  so  entitled. 
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or  ifae  injniictioti  wonid  have  been  dissolred  on  motion*      1827. 
The  continuance  of  the  injunction  is,  in  substance,  equiva-  v^^^v^^ 
lent  to  a  renewal  of  it  Thompson 

Under  these  circumstances,  some  difference  of  opinion  Peter, 
exists  on  the  motiob  for  a  maiidamus.  Some  of  the  Judges 
think,  that  it  ought  to  be  awarded ;  others  are  of  opinion, 
that  as  the  injunction  is  still  continued  by  the  Court,  and  as 
the  J  udges  who  have  a  right  to  give  it  force  have  returned 
that  lit  is  in  force,  it  ought  not  to  be  awarded.  The  motion 
is  overruled. 

Rule  discharged 


[Limitation.] 

Thompson  against  Pktek  &  Johns,  Administrators  de  bon%9 

non  of  P£TER,  deceased. 

Ad  acknowledgment  of  the  debt  b^  the. personal  representatiYet  of* 
the  onginil  debtor,  deceased,  wiU  not  take  the  case  out  of  the  sta- 
tute of  UmitatioM. 

ERROR  to  the  Circuit  Court  for  the  District  of  Columbia. 
This  was  an  action  of  assumpsit  brought  in  September, 
1833,  by  the  plaintiff  against  the  defendants,  for  goods  sold, 
&c.  to  their  intestate.  At  the  trial  in  the  Court  below,  the 
plaintiff  gave  in  evidence,  that  in  the  lifetime  of  the  intestate, 
James  Peter,  who  died  in  the  year  1808,  he  admitted  the 
payment,  at  his  request  and  for  his  use,  by  the  plaintiff,  of 
the  800  dollars,  charged  in  the  account  produced ;  that  after 
the  death  of^aid  Peter,  and  after  his  brother  D.  Peter  had 
obtained  letters  of  administration  on  his  estate,  an  account, 
of  which  the  one  now  in  suit  is  a  copy,  was  drawn  off,  passed 
the  Orphan's  Court,  and  presented  to  said  D.  Peter,  as  said 
administrator,  for  payment ;  to  which  he  answered,  there 
were  no  funds  in  hand  to  pay  the  debts  of  the  intestate.  The 
said  account,  with  the  certificate  of  allowance  by  the  Or* 
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1837.  pban^s  Court  thereon,  and  so  presented  as  aforesaid,  was 
v^  *^  left  in  the  hands  of  said  D.  Peter  after  his  death,  which  was 
Thompson   |q  ^^^  y^^  1312 .  ^nd  after  the  defendants  had  quaUfied  as 

Peter.  administrators  dt  bonis  lum,  some  time  in  the  spring  or  sum- 
mer of  the  year  1830,  an  application  was  made  on  behalf  of 
the  plaintiff  to  the  defendant,  G.  Peter,  for  a  settlement  of 
the  said  account :  to  which  he  answered,  that  he  knew  verj 
little  of  the  business  of  the  estate,  which  was  principally  at- 
tended to  by  the  other  defendant,  Johns,  but  there  were  no 
funds  in  hand  to  pay  the  debts  of  the  estate ;  and  in  a  subse- 
quent conversation,  the  said  G.  Peter,  in  answer  to  another 
application  for  payment  of  the  said  account,  said,  that  until 
a  recovery  could  be  had  from  one  Magruder,  to  whom  lands 
of  the  intestate  had  been  sold,  for  the  purchase  money  of 
which  a  suit  was  pending,  the  administrators  would  have  no 
funds  to  pay  James  Peter's  debts ;  application  for  a  settle- 
ment was  then  made  in  behalf  of  the  plaintiff  to  said  Johns,  to 
whom  the  other  defendant  had  referred  as  the  acting  admi- 
nistrator, and  the  said  Johns  was  requested  to  see  if  the  said 
account,  before  delivered  to  said  David  Peter  as  aforesaid, 
was  not  among  the  files  of  bis  papers,  and  to  return  it  for  the 
purpose  of  bringing  suit  on  it:  to  which  the  said  Johns  re- 
plied, that  he  had  seen,  or  believed  the  account  Was  on  file  \ 
would  look  for  and  return  it ;  and  further  said,  there  were  no 
funds  in  hand  to  pay  the  debts  of  the  estate ;  and  on  a  second 
application  to  the  said  Johns  for  the  said  account,  he  said  he 
had  Ipoked  for  it  arsd  could  not  find  it. 

A  verdict.was  taken,  subject  to  the  opinion  of  the  Court, 
whether  the  above  was  sufficient  evidence,  to  be  left  to  the 
jury,  of  a  subsequent  acknowledgment  of  the  debt,  to  take 
the  case  04it  of  the  statute  of  limitations.  A  judgment  having 
been  rcadered  for  the  defendants,  the  cause  was  brought  by 
writ  of  error  before  this  Court. 

Fth.  f9({.         The  cause  was  argued  by  Mr.  Jontt  for  the  plaintiff,  and 
by  Mr.  Kty  for  the  defendants. 

March  i9t.       Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court. 
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This  was  a  suit  brought  in  September,  1 833,  on  a  pro-      1 337, 
mise  alleged  to  have  been  made  by  the  intestate  of  the  de>  \^^'v^ 
fendant,  who  died  in  the  year  1808.  The  defendant  pleaded  ThompMHi 
non  asntmptU^  and  the  statute  of  limitations,  on  which  pleas      Peter, 
issue  was  joined.     By  consent  of  parties  a  verdict  was  found 
for  the  plaintifT,  subject  to  the  opinion  of  the  Court,  whether 
the  eyideoce  which  is  stated  in  a  case  made  by  the  parties, 
be  sufficient  to  be  left  to  the  jury  as  evidence  of  a  subse- 
quent acknowledgment,  competent  to  take  the  case  out  of 
the  statute  of  limitations.    The  Court  g%ve  judgment  for 
Ae  defendants/ which  judgment  is  now  before  this  Court  on 
a  writ  of  eri"ur. 

The  Court  is  of  opinion  that  the  Circuit  Court  decided 
rightly.  The  original  administrator,  David  Peter,  did  not 
acknowledge  the  debt,  but  said  there  were  no  funds  in  hand 
to  pay  the  debts  of  the  testator.  This  language  might  be 
used  by  a  person  not  intending  to  give  any  validity  to  the 
claim,  and  ignorant  of  its  real  merits.  The  conversation 
with  one  of  the  present  defendants,  George  Peter,  was  still 
further  from  being  an  acknowledgment.  Had  this  even  been  a 
suit  against  the  original  debtor,  these  declarations  would  not 
have  bee:  sutficiek,  .o  take  the  case  out  of  the  statute.  The 
cases  cited  from  8  CrancVs  /«e/>.  72.  and  1 1  WhtaL  Rep. 
909.  are  expressly  in  point.  But  this  is  not  a  suit  against 
the  origiiial  debtor.  It  is  hronght  againut  his  representative, 
who  may  have  no  personal  knowledge  of  the  transaction. 
Declarations  against  him  'have  never  been  held  to  take  the 
promise  of  a  testator  or  intestate  out  of  the  act.  Indeed, 
the  contrary  has  been  held. 

Judgment  affirmed,  with  costs. 
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1827. 

WillianKon 

DaLiel.  l"'^"*-^ 

Williamson  aDd  Others,  Appellants,  against  Danibl  and 

Others,  Respondents. 

An  absolute  bequest  of  certain  slaves  to  P.  H.  is  quahfied  by  a  subse* 
quent  limitation  over,  that  if  either  of  the  testator*s  grand  children, 
P.  H.,  or  J.  D.  A.«  should  die  without  a  Imoful  htir  of  thdr  bodies^ 
Aot  the  other  should  hHr  its  estate^  which  converted  the  previous 
estate  into  an  eKiate  tail :  and  thp.rn  being  no  ikordu  in  the  will 
which  restrained  the  dying  without  itisue  to  the  time  of  the  death 
of  the  legatee,  the  limitation  over  was  held  to  be  on  a  contingency 
too  remote. 

The  rule  of  partus  sequitur  ventretn  is  universally  followed,  unless 
there  be  something  in  the  tenns  of  the  instrument  which  disposer 
of  the  mother,  separating  the  issue  from  her. 

API'EAL  from  fhe  Cimiit  C<>nvt  of  Georgia* 
The  controversy  in  this  cause  arose  out  of  the  following 
clauses  in  the  will  of  James  Daniel :  ^'  I  lend  my  wife  twen- 
ty-one negroes,^^  naming  them,  and  also  certain  lands,  ^^  du- 
ring her  natural  life.^* '  A^id  subsequently,  ^^  I  give  and  be- 
queath unto  my  grand  daughter.  Patsy  Hendrick,  three  ne< 
groes,  viar  ?  Joe,  Parker,  and  Willis — 1  also  give  her  one  haif 
of  the  negroes  I  have  lent  my  uoife^  to  her  and  her  heirs  for 
ever.    I  give  and  bequeath  unto  my  grandson,  Jesse  Daniel 
Austin,  son  of  betty  Austin,  one  half  of  the  negroes  I  have 
.lent -my  wife,  after  the  death  of  my  wife,  Nancy  Daniel. 
Now  my  will  is,  that  if  either  of  my  grand  children.  Patsy 
Hendrick,  or  Jesse  Daniel  Austin,  should  die  without  a  law 
ftd  heir  of  their  bodies^  that  the  other  shoulc*  heirits  estate.^- 
Jesse  Daniel  Austin,  (now  called  by  special  act  Jesse  Aus- 
tin Daniel,)  survived  Pasty  Hendrick  ;  and  after  the  death 
of  Nancy  Daniel,  the  widow  of  the  testator,  took  into  pos* 
session  all  the  negroes  bequeathed  to  her  during  her  life. 
Patsy  Hendrick  died  about  the  year  1805,  intestate,  and 
without  heirs  ^f  her  body,  being  at  the  time  of  her  death  an 
infant  about  nine  years  old,  leaving  Robert  Hendrick,  her 
father,  and  Louisa  Hendrick.  her  half  sister,  by  the  father's 
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side,  now  Louisa  Gibbes,  one  of  the  complainants,  ber  next      1827« 
of  kin.     Robert  Hendrick  died  in  1814,  having  first  made  ^.^^/-^^ 
his  will,  bequeathing  his  estate  to  the  paid  Louisa,  his  dauj^h-  WilUamson 
ter,  and  his  wife  Mary,  now  Mary  Willianii^on,  alsQ  a  com-     Daniel, 
plainant.    Some  of  the  slaves,  to  wit,  Sally  and  her  children, 
were  born  in  the  lifetime  of  Nancy  DanieK* 

The  Court  below  determined  that  the  limitation  over  was 
too  remote,  and  decreed  or^  half  the  slaves  to  the  repre- 
sentatives of  Patsy  Hendrick,  the  complainants.  It  also  de- 
creed that  the  slaves,  Sally  and  her  children,  did  not  belong 
to  the  estate  of  the  tenant  for  life.  The  defendants  appealed 
to  this  Court. 

The  cause  was  argued  by  Mr.  Berrien^  for  the  appellants,^  March  l%th 
and  by  Mr.  fVilde,  for  the  respondents. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  o( March  ^""^ 
the  Court. 

The  first  bequest  to  Patsy  Hendrick  would  pass  the  slaves 
therein  mentioned  {o  he^  absolutely,  were  not  this  absolute 
estate  qualified  by  the  subsequent  limitation  over,  if  either 
of  the  testator^s  grand  children,  Patsy  -Hendrick,  or  Jesse 
Daniel  Austin,  should  die  without  a  lawful  heir  of  their  bo- 
dies, that  the  other  should  heir  its  estate.  We  think  these 
words  convert  the  absolute  estate  previously  given,  into  &n 
^tate  tail ;  and,  if  so,  since  slaves  are  personal  property, 
the  limitation  over  is  too  remote. 

There  are  no  words  in  the  will  which  restrain  th^  dying 
without  issue  to  the  time  of  the  death  of  the  legatee.*  The 
remainder  over  is  to  take  effect  whenever  either  of  the  im- 
mediate legatees  should  die  without  a  lawful  heir  of  his  or 
her  body.  The  gift  in  remainder  is  a  gift  to  the  stock,  and 
is  limited  over  on  a  contingency  too  remote  to  be  allowed 
by  the  policy  of  the  law. 

a  Ftamt,  445. 471.  478. 482.  485.     Prtc.in  Ch.  15.    1  P.  Wms. 
584.    Prec.  in  Ch.  103.    3  P.  Jfms.  258.  SJohni.  Rep,  289.  3  Ma3S* 
Rep.  56.    1  P.  fVm.  668.    8  Atk.  396.  %  Term  Rep.  720.  7  Term 
Rep,  585.    8  Ves.  11.    17  Vea.  479. 
Vol.  XII.  7? 
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The  secobd  point  is,  we  believe,  well  settled.  The  issue 
is,  we  believe,  universally  considered  as  following  the  mO' 
ther,  unless  they  be  separated  from  each  other  by  the  terms 
of  the  instrument  which  disposes  of  the  mother. 

Decree  affirmed,  with  costs. 


[Sale.] 

Newman,  Plaintiff  in  Error,  against  Jackson,  Defendant 

in  Error. 


Question  as  to  the  sufficiency  of  a  notice  of  sale  of  leal  property 
under  a  deed  of  trust. 

^o  particular  form  of  such  a  notice  is  prescribed  by  law;  it  is' suffi- 
cient if  the  description  of  the  land  is  reasonably  certain,  so  as  to 
inform  the  public  .of  the  property  to  be  soldi 

March  £c/.       THIS  cause  was  argued  by  Mr.  Key^  for  the  plaintiff  in 
error,  and  by  Mr.  Stoann^  for  the  defendant  in  error. 

March  iftth.     Mr*  Justice  Trimble  delivered  the  opinion  of  the  Court* 

This  was  an  action  of  ejectment,  brought  to  recover  lot 
No.  99,  in  ThrtlktltPs  addition  to  Georgetown^  with  the  im- 
provements thereon,  fronting  sixty  fe^t  on  Fayette-street 
and  9ne  hundred  and  twenty  feet  on  Second-street. 

The  plaintiff  in  error  was  tenant  in  possession  of  the 
premises,  appeared  to  the  action,  and,  upon  entering  into 
the  common  consent  rule,  was  admitted  to  defend,  and 
pleaded  not  guilty,  upon  which  issue  was  joined. 

Upon  the  trial  in  the  Court  below,  the  plaintiff  gave  in 
evidence  a  deed  from  John  W.  Bronaugh  to  Thomas  6. 
Moncuris,  conveying  to  him,  in  trust,  for  the  payment  of 
certain  enumerated  creditors,  ^'  A  lot  on  Fayette-street,  and 
Seoondrstreet,  in  Georgetown,  fronting  60  feet  on  Fayette- 
street,  and  120  feet  on  Second-street.  with  the  buildings. 
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improvemeDtt,  and  privileges,^'  id  trust,  to  secure  the  pajr- 
ment  of  the  enumerated  debts  within  thirty  days ;  and,  if 
not  then  paid,  the  property  conveyed  in  trust  to  be  sold,, 
^'  after  a  week's  notice  in  the  Messenger,"  &c. 

The  plaintiff  gave  in  evidence  the  notice  published  in 
the  Messenger,  under,  and  in  pursuance  of  which,  the  pro- 
perty was  sold  at  pubUc  auction,  in  these  words,  to  wit : 
^^  By  virtue  of  a  deed  of  trust  to  the  subscriber,  for  the  se- 
curing certain  moneys  therein-mentioned,  will  be  exposed  to 
public  sale,  on  Thursday,  the  4th  of  March  next,  for  readj 
money,  the  following  described  property,  viz.  lot  No.  99,  in 
Peter,  Beatty,  Threlkeld,  and  Deakins'  addition  to  George- 
town, fronting  60  feet,  on  Fayette-street«  and  130  feet  on 
Second-street,  with  a  two  story  brick  dwelling  house,  in  ex- 
cellent repair,  thereon.  The  sale  to  take  place  on  the  pre- 
ipises. 

"  THOMAS  G.  MONCURE,  Trustee. 


1827. 


<<  The  above  sale  postponed  until  the  4th  daj  of  Mav 
Oext,  when  it  will  certainly  take  place.    March  iitk,  1 8 1 9.'* 


The  plaintiff  proved,  that  the  lot  conveyed  by  the  deed 
of  trust  had  been  sold  on  the  premises,  at  public  auction, 
by  Moncure,  the  trustee,  on  the  day  mentioned  in  the  no- 
tice, and  that  Jackson  became  the  highest  bidder  and  pur- 
chaser ;  and  the  pitfintiff  gave  in  evidence  the  deed  of  con- 
veyance made  by  the  trustee  to  Jackson,  for  lot  No*  99,  Sic, 
in  pursuance  of  the  public  sale.  It  was  proved,  that  the 
plaintiff  in  error  had  entered  upon  the  premises  as  tenant 
to  John  \^.  Bronaugh,  and  that  he  was  in  possession  at  the 
commencement  of  the  suit ;  and  the  town  plats  were  also 
given  in  evidence. 

A  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion 
of  the  Court,  as  to  the  law  arising  upon  the  case,  and  the 
Court  below  thereupon  gave  judgment  for  the  plaintiff  in 
that  Court. 

It  is  contended  for  the  plaintiff  in  error,  that  the  judg- 
ment  of  the  Court  below  is  erroneous,  and  should  be  re- 
vewed: 
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1827.  ^^^*  Because  do  valid  sale  eoQld  be  made  of  the  premkes 

\^^>/^^^  in  question  without  the  aid  of  a  Court  of  equity. 
Newman        ^dlj.  Because  the  trustee's  "  proceedings  were  irregu- 
JackfoD.     l&ff  ^^^  ^<^  title  passed  to  the  appellee  by  Moncure's  deed 
of  the  14th  of  June,  1819.'' 

We  do  not  think  there  is  any  thing  in  the  first  ground 
assumed  by  the  counsel  for  the  plaintiff  in  error.    Whether 
the  conveyance  from  Bronaugh  to  Mopcure  be  regarded  as 
a  mortgage,  as  contended  for  by  the  counsel,  or  as  a  deed  of 
trust,  in  the  usual  and  technical  sense  of  the  term,  there 
can  be  no  doubt  it  vested  in  Moncure  the  legal  title  to  th€|. 
premises ;  and  his  conveyance  of  the  premises  by  deed  to  the, 
appellee,  if  r^ularly  made,  must  nepessarily  be  regarded  in 
a  Court  .<of  law,  as  investing  the  appellee  with  the  legal 
title.    How  the  matter,  might  be  regarded  by  a  Court  of 
equity,  is  not  for  this  Court  here  to  say.     But  it  is  perfectly 
clear,  that  the  Conveyance  of  the  trustee  was  a  sufficient 
title  at  law  to  enable  his  alienee  to  recover  in  the  action  of 
ejectment,  unless  the  second  objection  is  maintoinable. 

The  second  ground  of  argument  proceeds  upon  an  objec* 
tion  to  the  notice  of  sale.  It  turns  out,  upon  an  inspection 
of  the  town  plats,  that  the  pre(pises  in  question  do  not  lie 
in  ^VPeter,  Beatty,  Threlkeld^  and  Deakins'  addition  to 
Georgetown,''  as  described  in  the  notice,  but  in  ^*  Thrd- 
keld's"  addition  to  Georgetown.  'And  this  mistake  in  the 
description  of  the  premises,  it  is  insisted,  wholly  vitiates 
the  notice,  and  must  render  the  sale  made  under  it  void* 
We  think  the  objection,  ought  not  to  be  sustained*  The  law 
has  prescribed  no  particular  form  for  a  notice  of  this  de- 
scription.  ,  It  is  sufficient  if,  upon  the  whole  matter,  it  ap« 
pears  calculated  reasonably  to  apprize  the  public  of  the 
property  intended  to  be  sold.  We  think  the  notice  suffi- 
cient for  that  purpose,  notwithstanding  the  inaccuracy  of 
describing  the  property  as  being  in.  ^^  Peter,  Beatty,  Threl- 
keld,  and  Deakins'  addition,"  instead  of  ^^  Threlkeld's  addi- 
tion." It  could  not  mislead  those  who  did  not  know  the 
precise  limits  of  these  respective  additionil,  and  they  were, 
to  those  who  might  wish  to  purchase,  of  so  little  conslB- 
quence,.as  scarcely  to  form  a  subject  of  inquiry.  >  That  part 
of  the  description,  all  must  have  known,  did  not,  and  could 
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not,  point  out  the  particalar  lot  intended  to  be  sold.  That 
could  onlj  be  arrived  at  by  the  more  certain  and  specific 
description  of  its  Jocality  ;  namely,  ^^  lot  No.  99,  fronting 
60  feet  on  Fajette-street,  and  1 20  on  Second-street/'  To 
those  who  knew  the  precise  limits  of  the  several  additions,  the 
notice  furnished,  upon  its  fape,  not  only  sufficient  evidence  of 
the  mistake,  but  a  sufficient  corrective  of  that  mistake.  They 
could  not  be  ignorant  that  Fayette-street  and  Secopd-street 
were  not  in  the  addition  described,  but  in  the  adjoining  ad- 
dition, in  the  name  of  Threlkeld.  As  the  lot  is  described 
as  fronting  60  feet  on  one  of  those  streets,  and  1 20  on  the 
other,  it  must  have  been  obvious,  at  once,  that  as  these 
streets  crossed  each  other  at  right  angles,  and  the  lots  were 
laid  off  in  right-angled  parallelograms,  the  lot  intended  lay 
in  the  angle  formed  by  these  two  streets.  The  streets  of  a 
town  are  its  public  highways,  and  must  be  presumed  to  be 
well  known  to,  or  easily  found  by,  all  those  who  have  an  in- 
terest in  knowing  them,  or  inquiring  for  them.  They  are. 
indeed,  the  most  prominent  and  notorious  land  marks  and 
guides  by  which  the  lots  are  to  be  souj^ht  for,  found,  and 
known. 

It  cannot  be  believed,  that  any  one  wishing  to  find,  or. 
know,  lot  No.  99,  fronting  60  feet  on  Fayette-street,  and 
130  feet  on  Second-street,  or  to  purchase,  could  be,  for  one 
moment  misguided  by  the  inaccurate,  and  palpably  mistaken 
description,  of  its  being  in  ^^  Peter,  Beatty,  Threlkeld,  and 
Deakins  addition." 

Common  sense  would  dictate,  to  every  one  who  read 
tJie  notice,  that  the  less  important,  obscure,  and  indefi- 
nite part  of  the  description,  which,  whether  true  or  false, 
did  not  fix  and  give  locality  to  the  lot  intended  to  be  de- 
scribed, ought  to  yield  to  that  palpable  and  notorious  de- 
scription, in  reference  to  the  public  streets  and  highways  of 
the  town,  which  gave  it  positive  locality. 

It  has  been  said,  that  the  No.  99,  did  not  appear  on  the 
recorded  plat  of  the  town,  upon  which  the  square  only  is 
laid  down,  without  diyibioual  lines  and  numbers  designating 
the  lots  of  each  square ;  but,  it  is  admitted,  it  was  numbered 
on  the  plat  madc^  out  by  order  of  the  corporation,  and  lodged 
with  the  register,  but  not  recorded. 


1827. 


Newman 

V. 

Jackson. 
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18?7.  I^  18  believed^  no  purchaser  would  have  ventured  to  buy 

^-^^^^  without  first  inspecting  the  title  deeds, and  both  the  plats.  But 
^^  *P  be  this  as  it  noay,and  even  if  any  should  have  been  so  careless 
Dunlap.  as  not  to  examine  the  latter  plat,  still  it  would  clearly  ap- 
pear, from  the  recorded  plat,  that  the  lot  described  did  not 
lie  in  the  addition  supposed  by  the  notice,  but  in  Threlkeld's 
addition,  which  was  all  that  was  necet^sary  to  correct  the 
mistake ;  and  it  would  also  appear,  it  must  necessarily  lie 
in  the  angle  made  by  Fayette-strect  and  Second-street. 

A  purchaser,  or  any  one  inclined  to  become  a  purchaser, 
of  property  upon  those  streets,  could  not  have  failed  to  have 
ascertained  the  particular  lot  intended  by  the  notice. 

We  all  think  die  notice  was,  notwithstanding  the  mistake 
in  part  of  the  description,  certain  to  a  common  and  reason- 
able extent,  and  that  is  sufficient. 

Judgment  affirmed,  with  costs. 


[Cbancsby.    Local  Law.' 

Dunlap  and  Anotiier,  Appellants*  against  Dpnlap  aod 

Others,  Respondents. 

A  question  of  fact,  in  a  suit  in  equity,  respecting  the  proprietary  in- 
terest in  au  entry  ot  lands  A^itbin  the  Militaiy  District  of  Ohio. 

Rule  of  equity,  that  v^bere  lind  is  sold  as  for  a  certain  quantity,  a 
Court  of  Equity  relieves  if  the  quantity  be  defective,  only  appli* 
cable  to  conirdcts  for  the  sale  of  land  in  a  settled  country,  ifthere 
the  titles  are  complete,  the  boundaries  deti^rmined.  and  the  real 
quantity  known,  or  capable  of  being  ascertained  by  the  vendor. 

Feb.  9ih.  THIS  cause  was  argued  by  Mr  Scott  for  the  appellants, 

and  by  Mr  Doddridge  for  the  respondents. 

Feb.  i7th.        Mr.  Chifcf  Justice  Maesh  all  delivered  the  opinion  of  the 
Court. 
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This  suit  was  brought  originally  by  John  Dunlap,  the  ap- 
pellee, in  the  Circuit  Court  of  the  United  States*  sitting  in 
the  District  of  Ohio,  to  obtain  a  conveyance  of  one  moiety 
of  a  tract  of  land  in  the  State  of  Ohio,  which  was  purchased, 
as  is  alleged  in  the  bill,  on  the  joint  account  of  the  plaintiff 
and  of  his  uncle  Alexander,  one  of  the  defendants  in  the 
Circuit  Court.  Alexander,  who  made  the  contract,  obtain- 
ed the  conveyance  to  himself,  and  afterwards  conveyed  the 
land  to  his  son  James.  Both  Alexander  and  James  were 
made  defendants. 

Some  time  about  the  year  1792  or  1793,  Alexander  Dun- 
lap  purchased  from  John  Fowler  an  entry  of  one  thousand 
acres  of  land  on  the  Scioto  river  in  the  Virginia  Military 
District,  at  the  price  of  100  pounds,  Virginia  currency  An 
agreement  was  entered  into  at  the  time  between  the  plamtiff 
and  the  defendant,  Alexander,  that  this  purchase  should  be 
made  iu  partnership,  the  plaintiff  says,  with  himself^  the 
defendani  says,  with  John  Dunlap,  senior,  his  father.  The 
testimony,  however,  proves  incontestibly  that,  though  the 
moiety  of  the  purchase  money  was  paid  by  the  father,  it  was 
paid  for  the  plaintiff,  whom  he  always  considered  as  the 
rightful  proprietor  of  the  land.  The  purchase  will,  there- 
fore, be  treated  as  being  made  on  the  joint  account  of  the 
plaintiff  and  Alexander  Dunlap.  J^mes  Dunlap  claims  as 
a  volunteer  under  Alexander,  and  hid  title  is  dependant  on 
that  of  his  father. 

The  original  entry  was  made  the  7th  of  August,  1787.  It 
was  withdrawn  and  re-entered  on  the  22d  of  April,  1796, 
and  this  entry  was  again  withdrawn  and  re-entered  on  the 
25th  of  July,  1796.  The  warrant  was  re-entered  on  nearly 
the  same  land.  The  changes  were  such  as  might  probably 
be  caused  by  a  more  perfect  knowledge  of  the  country ;  and 
the  last  entry,  as  surveyed  on  the  20th  of  October,  1796, 
contains  about  three  hundred  acres  of  surplus  land.  The 
plat  of  the  surveyor,  however,  on  which  the  patent  issued, 
specifies  only  1 000  acres.  The  right  to  this  surplus  consti- 
tutes the  chief  subject  of  controversy  between  the  parties 
The  plaintiffs  contend  that  the  whole  entry  was  purchased 
and  that  in  such  contracts  the  whole  entry  passes  to  the  pur- 
chaser. The  defendants  insist  that  the  original  contract  was 


1827. 

Dunlap 
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Dunlap. 


576  OASES  IN  THE  SUPREME  COURT 

1827.  <<»*  ^^^7  1000  acres,  and  that  the  surplus  land  belonged  to 
Fowler,  That  be  afterwards  purchased  this  surplus,  not 
on  joint  account,  but  for  him<«eir.  In  1 80^2  he  obtained  a 
grant  for  the  whole  tract  in  his  own  name,  and  now  claims 
the  whole  surplus  as  his  separate  property. 

The  entr)  is  for  1000  acres  of  land.  The  survey  made 
on  the  entry  purports  to  be  for  1 000  acres  of  land.  The 
plav  and  certificate  of  survey  were  transferred  by  John 
Fowler  to  Alexander  Dunlap,  by  an  endorsement  in  the  fol* 
lowing  words :  *M  do  hereby  assign  all  my  right,  title,  and 
interest  to  the  within  land  to  Alexander  Dunlap,  and  request, 
a  grant  may  issue  accordingly." 

This  is  the  only  written  evidence  of  the  contract,  and 
purports  to  be  a  transfer  of  the  whole  entry  and  survey* 

The  defendant,  Alexander,  alleges,  in  his  answer,  that  the 
original  contract  was  '^only  for  1000  acres  of  land,'^  that 
after  the  survey  he  discovered  the  surplus  and  mentioned 
it  to  Fowler,  who  said  that  he  had  contracted  to  sell  but 
1000  acres,  and  should  require  additional  compensation  for 
the  excess.  The  respondent  agreed  to  give  him  300  dol- 
lars for  the  surplus,  and  Powler'8  receipt  for  that  sum,  dated 
the  17th  of  October,  1800,  is  annexed  to  the  answer. 
Though  the  defendant  introduces  into  his  answer  the  alle- 
gation that  he  purchased  only  1000  acres  of  land,  yet  it  is 
remarkable,  that  in  the  first  part  of  the  same  answer  he  states 
himself  to  have  purchased  the  entry,  and  also  says  that  the 
surplus  was  not  discovered  until  many  years  afterwards, 
when  the  survey  was  made.  The  reservation  of  a  surplus, 
when  no  surplus  existed,  in  a  contract  which  purported  to 
be  made  for  the  entire  tract,  at  a  time  when  the  purchase 
of  entries  was  a  common  transaction,  and  the  probability 
^hat  an  entry  might  be  so  surveyed  as  to  comprehend  more 
land  than  it  called  for,  or  so  as  to  interfere  with  other  entries 
and  lose  a  part  of  the  land  it  covered,  was  a  matter  of  gene- 
ral notoriet),  is  so  extraordinary  a  circu  nstance  as  to  justify 
a  critical  examination  of  the  testinfiony  b^  which  it  issup* 
ported. 

Alexander  Dunlap,in  the  first  mstan'ce,  states  the  contraci 
to  have  been,  in  fact,  what  it  purports  to  be,  a  purchase  of 
the  entry^  that  is.  of  the  entire  entry.  '  To  reconcile  this 
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with  the  subsequent  declahition,  that  ^^  the  purchase  was 
only  of  1000  acres  of  land,''  we  must  suppose  that,  as  the 
entry  called  for  that  quantity,  and  he  purchas^ed  the  entry, 
be  might  allow  himself  to  say  that  he  purchased  only  1000 
acres.  He  drew  an  inference,  however,  which  the  law  does 
not  draw,  and  on  which  he  ought  not  to  have  acted  until  he 
consulted  his  partner. 

The  defeadants  also  sustain  their  pretensions  by  the  testi* 
mony  of  John  Fowler,  whose  deposition  was  first  taken  on 
the  24th  of  October,  1817.  He  identifies  the  receipt,  and 
swears  that  it  was  a  fair  transaction. 

His  deposition  is  taken  a  second  time  on  the  3d  of  Au- 
gust, f^ld*  He  swears  ^^  that  be  sold  to  Alexander  Dun- 
lap  1000  acres  of  land  within  the  bounds  of  a  military  sur- 
vey, made  in  his  name,  as  assii^nee  of  Arthur  Lind,  on  the 
Scioto  river,  and,  afterwards,  about  the  7th  day  of  October, 
IfKK),  he  sold  to  said  Alexander  Dunlap,  for  the  consideration 
of  300  dollars,  all  the  surplus  contained  within  the  bounds  of 
the  said  military  survey.'' 

This  deposition  states  the  original  contract  as  if  a  survey, 
not  an  entry,  had  been  the  subject  of  it ;  and  a^  if  the  trans- 
fer had  been  of  a  specified  portion  of  that  sufvey,  not  of  the 
whole* 

On  the  18th  of  November,  1820,  a  copy  of  the  plat  and 
certificate  of  survey  was  obtained  from  the  general  land  oAice, 
by  which  it  appeared  that  the  survey  was  made  on  the  20tb 
of  October,  1796,  three  or  four  years  after  the  entry  had 
been  sold. 

The  deposition  of  John  Fowler  was  again  taken  on  the 
28th  ofNovember,  1 822.  He  swears  that  in  1 792,  or  1 793,  he 
sold  to  Alexander  Uunlap  1000  acres,  part  of  a  military  sur- 
.vey  made  in  the  deponent's  name,  as  assignee  of  Arthur  Lind, 
on  the  Scioto  river,  at  the  rate  of  10  pound  Virginia  curren- 
cy per  100  acres,  reserving  the  surplus  should  the  said  sur- 
vey contain  any  within  the  bounds."  Some  years  afterwards, 
be  was  informed  by  the  late  General  Nathaniel  Massie^  that 
"  the  survey  containec'  about  300  acre?  of  surplus."  Some* 
lime  after  which,  he  proposed  to  sell  the  said  surplus  to 
Alexander  Dunlap,  who  agreed  to  give  him  therefor  300 
dollars. 

Vol.  Xn.  73 
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1827.  *^  ^^^^  deposition  the  witness  states  a  sale  by  the  acre, 

v^rv^^to/  altliougb,  in  his  preceding  depositions,  he  had  spoken  of  a 
DunUp  g^ig  jj^  gross.  In  his  second  deposition  he  had  mentioned 
Dunlap.  the  sale  of  1 000  acres  of  land,  **  within  the  bounds  of  a  mili- 
tary survey  made  in  his  name  on  the  Scioto  ;^^  plainly  allu- 
ding to  a  survey  already  made.  In  his  third  deposition,  be 
still  speaks  of  a  military  survey,  hut  plainly  speaks  of  it  as 
of  one  to  be  made  in  future.  He  reserved  the  surplus,  he 
said,  *^  should  the  said  survey  contain  any  within  the 
bounds."  It  is  also' observable,  that  he  says  he  received  the 
information  from  Massie ;  whereas,  Alexander  Dunlap  says, 
in  his  answer,  that  he  himself  gave  the  information  to  Fow- 
ler. This,  however,  taken  in  itself,  would  not  be  a  very 
material  contradiction.  It  might  be  accounted  for.  Bui 
the  various  shapes  in  which  Fowler  places  the  contract  cer- 
tainly show  that  his  recollection  of  it  was  very  imperfect, 
and  is  not  entitled  to  much  credit. 

The  assignment  which  he  made  to  Alexander  Dunlap  is 
of  the  entire  survey*  It  must  be  considered  as  an  execution 
of  the  contract  he  had  previously  made ;  and  is  written  evi- 
dence of  the  extent  of  that  contract.  If,  instead  of  selling 
the  whole  survey,  as  the  assignment  imports,  he  had  sold  only 
a  part  of  it,  his  natural  course  would  have  been,  either  to  take 
out  the  patent  in  his  own  name,  and  give  his  obligation  to 
convey  a  part  when  the  patent  should  issue,  or  to  tak«  it  out 
in  their  joint  names,  entering  into  an  agreement  specifying 
their  respective  interests,  or  to  take  some  obligation  from 
Alexander  Dunlap,  binding  him  to  re-convey  the  surplus.  A 
written  contract  cannot  be  varied  by  such  suspicious  testi- 
mony as  that  of  Fowler ;  especially  in  a  case  which  contains 
within  itself  the  strongest  circumstances  of  probability 
against  the  attempt 

This  probability  is  supported  by  other  testimony  than  is 
furnished  by  the  contract  itself.  James  Dunlap,'  the  bro- 
ther of  John,  deposes,  that  Alexander  Dunlap  told  him  he 
and  the  plaintiff  had  purchased  the  tract  of  land  \n  partner- 
ship ;  language  which  certainly  alludes  to  the  whole  tract. 
The  partition,  too,  which  was  afterwards  made,  after  an  ac- 
tual sMvvey  for  the  purpose,  if  it  divided  the  tract  into  moie* 
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ties,  is  almost  conclusive  evidence  that  the  idea  of  Fowlers    ,  1827.  - 
title  to  the  surplus  had  not  then  occurred  to  the  appellant.  w^-\r^i^ 

The  counsel  for  the  appellant  endeavours  to  support  I^unlap 
Fowler^s  title  to  the  surplus^  independent  of  the  special  con-  Duniap. 
tract,  and  cites  some  cases  to  show  that  where  land  has  been 
sold  for  a  certain  quantity,  and  has,  in  fact,  amounted  to 
much  fess  than  the  quantity  mentioned,  a  Court  of  equit? 
has  interposed  and  given  relief.  But  the  difference  is  verj 
material  between  contracts  made  for  land  in  a  settled  coun- 
try, where  the  titles  are  complete,  the  boundaries  ascertain- 
ed,  and  the  real  quantity  either  known,  or  within  the  reach 
of  the  vendor,  and  those  made  for  land  situated  as  was  the 
whole  military  district  at  the  date  of  this  contract.  It  was 
notoriously  the  general  practice  to  sell  an  entry  or  a  survey 
taking  the  chance  of  surplus,  and  the  hazard  of  losing  a  part 
of  the  land  by  other  entries*  A  ftpecial  contract,  departing 
firom  this  general  custom,  ought  to  be  in  writing,  or  to  be 
very  clearly  proved,  especially  when  the  written  evidence 
of  the  contract  conforms  to  this  general  custom. 

It  is,  also,  worthy  of  remark,  that  the  entry,  as  it  stood 
when  sold,  could  not  have  contained  any  surplus  land.  It 
calls  ^^  to  begin  on  the  Scioto,  at  the  lower  corner  of  Ben- 
jamin Lawson^s  entry.  No.  439,  running  down  the  river 
1,000  poles  when  reduced  to  a  straight  line,  thence  from 
the  beginning  with  Lawson's  line  so  far  that  a  line  parallel 
to  the  general  course  of  the  river  shall  include  the  auantity.^' 
No  excess  o»ght  to  be  anticipated  from  the  survey  of  such 
an  entry,  and  the  anticipation  of  such  excess  is  against  all 
probability.  The  subsequent  changes  of  the  location  must 
be  supposed  to  have  been  made  by  the  owner  of  the  land, 
and  the  survey  also  must  have  been  made  by  his  direction, 
perhaps  through  his  agent,  the  locatcr,  or  according  to  the 
judgment  of  the  surveyor.  Nothing  could  accrue  to  Fow- 
ler from  a  survey  so  made. 

We  are,  then,  entirely  satisfied,  that  the  whole  tract  was 
purchased,  and  ought  to  be  divided  between  the  purchasers 
in  equal  moieties,  unless  some  partition  has  been  made  or 
agreed  upon  between  them* 

It  is  certain,  that  an  eiffbrt  towards  a  partition  has  been 
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made,  and  the  questions  which  grow  oat  of  this  ^flTort  con- 
stitute the  sole  difficulty  in  the  case. 

The  bill  charges,  that  before  the  grant  was  issued,  the 
parties  divided  the  land  in  equal  quantities,  and  the  plaintiff 
paid  Alexander  60  dollars  for  choice  of  moieties,  and  elect- 
ed to  take  the  northern,  or  upper  part.  A  dividing  line 
was  then  run,  and  each  partj  took  possession  of  his  land  in 
severalty. 

The  defendant  admits,  that  there  was  a  conversation  cou« 
cerning  a  divisioti.  that  the  line  was  partially  run,  and  that 
the  plaintiiT  paid  him  60  dollars  for  choice  ;  but  insists,  that 
the  line  was  only  partvally  run,  that  the  division  was  incom- 
plete,  and  that* the  intention  was  to  divide  1,000  acres 
only. 

It  is,  then,  admitted,  that  some  divbion  was  made,  that 
some  line  was  run,  that  John  paid  Alexander  60  dollars  for 
choice,  and  chose  the  northern  part.  If  that  line  can  be 
found  it  ought  to  be  established,  and  if  it  has  been  run  only 
a  part  of  the  way,  it  ought  to  be  continued  to  the  outward 
boundary  of  the  tract.  If  it  cannot  be  found,  the  land  is 
now  to  be  divided  into  moieties  in  the  manner  then 
agreed  on. 

James  and  John  Stephenson  depose,  that  they  were  the 
chain  carriers  when  the  survey  for  the  purpose  of  a  division 
was  made.  That  k  dividing  line  was  run  from  the  back 
line  towards  the  river.  They  both  think,  that  a  marked 
line  to  which  they  were  conducted  in  the  presence  of  the 
parties,  and  of  James  Hough,  the  surveyor,  was  the  line 
which  was  then  run.  Their  opinion  is  founded  on  the  con* 
tinguity  of  the  comer  which  was  shown  to  them  as  the  be- 
ginning,  to  a  branch  which  is  near  it,  and  which  they  think 
they  recollect.  The  line  was  run  about  twenty  years  be- 
fore they  gave  their  depositions,  which  was  in  1818,  and 
they  do  not  know  whetlier  the  line  now  shown  them  i^  the 
txue  line  or  not. 

Other  testimony  shows,  that  it  cannot  be  the  true  line 
The  surveyor  proves,  that  the  marked  tret-  s»hown  as  the  be- 
ginning, had  not,  in  1821,  been  marked  more  than  seven  or 
eight  years  :  and  all  the  (estimonv  in  the  cause  proves,  that 
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the  line  ran  throiigb  James  Dunlap's  orchard,  and  that  he 
himself  frequently  said  so.  The  line  now  claimed  by  him. 
and  supposed  by  the  Stephensoos  to  be  tlie  true  line,  would 
not  come  near  bis  orchard.  It  is  apparent,  then,  that  this 
line  has  been  made  long  since  the  di¥ision«  and  there  is  some 
reason  to  suppose  it  was  made  by  James  Dun^up,  vho  oc- 
cupied Alexander's  moiety  of  the  tract. 

The  place  established  by  the  Court  as  the  beginning,  is 
a  white  oak  and  blue  oak,  standing  in  the  western  line  of 
fhe  tract,  and  marked  as  a  corner.  Being  in  the  li^^e,  there 
could  be  no  reason  for  marking  them  as  a  coiuer  unless  such 
had  been  the  fact,  and  the  tree^  could  be  a  corner  only  be- 
tween the  Dunlaps.  The  surveyor  cut  a  bidck  oiit  of  the 
ash,  including  one  of  the  chops,  and  found,  from  marks 
which  are  consider^  as  unerring,  that  the  chop  had  been 
made  twenty-one  years ;  that  is,  there  were  twenty-one 
year's  growth  oyer  it.  This  was  in  December,  1718.  The 
chop  might  have  been  made  in  the  autumn  of  1 797,  or  the 
spring  of  1 798.  The  dividing  lipe  is  supposed  to  have  been 
run  in  1798.  A  line  from  this  point  to  the  river,  so  as  to 
divide  the  tract  equally,  passes  through  James  Dunlap's 
orchard,  and  leaves. rather  more  of  it  on  the  side  of  John 
than  would  be  left  by  the  line  which  James  Dunlap  had  ad- 
mitted. This  line  is  established  by  the  decree  of  the  Court. 
*  The  testimony  is,  we  think,  in  its  fitvour,  and  that  there  is 
DO  error.ia  the  decree.  ^It  is  affirmed,  with  costs. 
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^'^^""*"  [Local  Law.] 

The  Town  of 

Lexington.  m-Coknbll  against  The  Trusters  op  the  Town  of  Lex- 
ington. 

A  question  in  equity  aa  to  the  title  to  a  lot  of  land  in  the  town  of  Lex- 
ington, Kentucky,  reserved  as  publite  property,  and  claimed -as  ha* 
ving  been  appropriated  by  the  plaintifTs  ancestoY.  Bill  dismissed 
under  the  circumstances  of  the  case* 

Feb.  itth.  This  cause  was  ai^ed  by  Mr.  Raman  for  the  plaintiff,  and 
by  Mr.  Talbot  for  the  defendant. 

Feb.  ud.  ]|f  r.  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court 

This  suit  was  brought  in  the  Court  of  the  United  States 
for  the  Seventh  Circuit  and  District  of  Kentucky,  against 
the  trustees  of  the  town  of  Lexington,  and  others,  to  obtain 
a  conveyance  of  in  and,  out  lots.  No.  43,  in  that  town,  or  of 
such  other  lots  in  lieu  of  them  as  might  still  remain  to  be 
conveyed,  by  the  trustees.  The  whole  of  out  lot  No.  43',  and 
a  part  of  the  in  lot^  had  been  conveyed  to  other  persons  who 
had  been  in  possession  for  such  a  length  of  time  as  to  bar  the 
plaintiff^s  action.  The  bill  was,  therefore,  dismissed  by  the 
plaintiff  as  against  those  defendants,  and  continued  against  thi" 
trustees. 

The  commonwealth  of  Virginia  had,  in  1773,  by  an  act 
commonly  called  '^  the  land  law,''  reserved  640  acres  of 
land  for  the  benefit  of  those  who  had  settled  in  a  village  or 
station,  that  it  might  be  afterwards  laid  out  into  lots  for  a 
towu:  and  divided  among  such  settlers.  The  inhabitants  of 
Lexington  purchased  70  acres  adjoining  (he  reserve  of  640 
acres,  and  after  laying  the^whole  off  in  lots  and  streets,  pe« 
titioned  the  assembly  to  establish  a  town.  The  Iqpslature, 
in  May,  1783,  passed  an  act,  vesting  the  whole  710  acres  in 
trustees,  who  were  empowered  to  make  conveyances  to 
those^  persons  who  had  already  settled  on  the.  said  lots,  as 
also  to  the  purchasers  of  lots  theretofore  sold  ;  and  to  lay  off 
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bucb  other  parts  of  the  said  land  as  was  not  then  laid  of}      I827. 
and  settled  into  lots  and  streets,  and  to  sell,  or  otbcrwist  s^^^^^^^ 
dispose  of  the  lame,  for  the  benefit  of  the  inhabitants.  M»Connell 

James  MCoiineli  was  one  of  the  settlen*  in  Lexint^ton,  TheTownof 
and  was  killed  by  the  Indians  in  1783.  His  brother  and  heir  I^^iogton 
at  law,  Alexander  M-ConnelL  tiled  this  bill  in  1815,  and 
founds  his  claim  on  proof  that  he  had  in  his  lifetime  erected 
a  tannery  on  in  lot  No.  43,  on  which  was  a  large  spring  \  and 
on  the  following  order  of  the  board  of  trustees : 

^^  At  a  meeting  of  the  board  of  trustees  for  the  town  ot 
Lexington,  September  30th,  1782,  No.  43  in  and  out  lot 
granted  to  James  M'Connell,  to  be  appraised,  and  the  valua- 
tion thereof  redound  to  the  heirs  of  said  M'Conneil,  decea* 
sed." 

The  trustees,  in  tbeir  answer,  insist  that  in  lot^  No.  43 
never  was  granted  to  James  M'Cpnnell,  but  a  part  of  it 
has  always  bcien  considered  as  reserved,  on  account  of  a 
spring  upon  it,  for  the  use  of  the  inhabitants.  They  are  in- 
formed  by  the  old  settlers  that  the  privilege  of  establishing  a 
tannery  on  that  lot  was  in  the  year  1781  granted  to  Jame& 
M'Connell,  who  did  establish  one,  and  that  the  order  ofap- 
praisement  was  intended  to  cause  a  valuation  of  the  improve* 
ments  and  of  the  leather  in  the  tannery,  nt>t  ofthe  lot  Tt^elf; 
and  that  so  much  ofthe  entry  as  applies  to  the  lot  itself  is  a 
mistake  ofthe  clerk.  They  say  that  other  lots,  not  these, 
were  granted  to  M^Connell.  They  also  insist  on  the  length 
of  time  which  has  elapsed,  and  on  the  statute  of  limitations. 

Several  certificates  from  the  clerk,  and  extracts  from  the 
record  books  of  the  trustees,  are  filed  as  exhibits  in  the 
cause.  From  one  of  these  certificates  it  appears,  that,  on 
the  20th  of  December,  1781,  at  the  first  arrangement  of  in 
and  WAi  lots  of  the  town  of  Lexington,  among  the  settlers, 
m  loi  No.  18,  and  out  lot  No.  37,  were  granted  to  James 
M^Connell  as  his  donation  lots.  The  out  lot  appears  to  have 
been  transferred  by  John  Clarke,  whose  connexion  with 
M'ConncU  is  not  stated,  to  Robert  Parker,  to  whose  assignee 
a  conveyance  was  made  by  the  trustees  in  August,  1785. 

An  assignment  by  Alexander  M'Connell,  as  heir  at  law  of 
James,  of  his  title  to  an  out  lot  in  the  town  of  Lexington, 
made  in  May,  1795,  is  produced :  but  this  assignment  neither 
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1 827«      mentions  the  number  of  the  lot,  nor  the  name  of  the  as- 
v^^^v*^^  signee. 

M'Coniiell  Another  certificate  from  the  clerk  states,  that  in  lot  No. 
The  Town  of  1 8  was  granted  on  the  26th  of  March,  1781,  to  William 
Lexington,  stule,  and  afterward,  on  the  2(  th  of  December,  1 781 ,  to  Ben- 
jamin Harden,  h  was  afterwards,  on  the  Ist  of  July,  1783, 
awarded  to  James  M'Connell,  and  afterwards,  on  the  8th  of 
March,  1785,  was  forl'eKed.  The  cause  of  forfeiture  is  not 
mentioned.  The  presumption  is,  that  it  must  have  been  on 
account  of  the  non-performance  of  some  condition  on  which 
the  allotment  was  made. 

The  entries  of  the  orders  made  by  the  trustees  seem  to  be 
in  great  confusion.  This  may  be  well  accounted  for  by  the 
then  situation  of  that  country.  Some  time  in  the  year  1784, 
or  1785,  Robert  Parker,  then  clerk  of  the  board  of  trustees, 
was  ordered  to  transcribe  their  old  books.  Many  of  their 
entries  were  made  on  small  scraps  of  paper,  and  on  backs  of 
old  letters.  The  book  then  made  out  is  said  to  be  lost*^ 
There  is,  however,  a  book  of  records. 

The  imperfect  and  confused  state  of  the  books  has  made 
it  necessary  to  resort  to  the  testimony  of  witnesses  to  supply 
facts  which  the  books  do  not  disclose. 

It  U  very  well  ascertained,  that  the  large  spring,  below 
' .  Uicii  M'ConnelPs  tan  vats  were  sunk,  was  enclosed  within 
•  1  o  stockade,  and  was  used  by  the  inhabitants  of  the  fort  gene- 
uilly.  It  is  also  in  proof  that  the  settlers  were  each  entitled 
to  an  in  and  out  lotj  and  that  the  trustees  frequently  allowed 
tho^^e  who  were  dissatisfied  with  the  lots  which  they  drew, 
to  exchange  them  for  others  not  previously  granted. 

William  Stule,  who  was  one  of  the  onginal  trustees,  de* 
poses,  that  the  lot  on  which  the  tan  vats  were  sunk  in  spring, 
1782,  was  called  M'ConnelPs  lot,  but  he  does  not  recollect 
any  contract  between  MConnell  and  the  trustees,  or 
any  disposition  made  by  them  of  the  lot^  until  a  part  x>t  it 
was  given  to  Bradford,  on  which  to  erect  a  printing  office. 

Robert  Patterson  was  also  one  of  the  original  trustees; 
and  was  friend  and  relation  of  M'Connell.  He  deposes  thai 
M^Connell  was  a  tanner;  the  trustees  being  desirous  to  at- 
tract tradesmen  to  tne  station,  permitted  M'Con  ed  to  erect 
a  tan  yard  on  the  lot  in  contest  about  the  fall,  1731.  That 
the  deponant  wa?  authorized  by  the  trustees  about  thr  year 
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1733  or  1784,  to  clear  out  and  wall  up  the  public  spring,  for      1837, 
which  he  was  paid  by  them.     That  it  was  called  and  used  ^.^e^/"^^ 
as  the  public  spring  from  the  first  settlement  of  the  town.  M*ConneH 
He  believes  M'Connell  was  permitted  to  use  part  of  the  lot  Th  Townaf 
08  a  tannery  for  the  people  of  the  town,  because  it  was  more   l»c-*ingtoii« 
convenient,  and  under  cover'of  the  fort.     While  thus  used, 
it  was  called   M^ConnelPs  tan  yard.     He  does  not  know 
thai  the  trustees  intended  to  make  any  other  grant  of  the 
lot  than  to  sufler  its  use  by  M'Connell.     They  fixed  a  mar- 
ket house  on  the  lot  in  1790  or  1791,  and  then  claimed  it  as 
(heir  own  property.     They  granted  part  of  it  in  the  year 
1787  to  John  Bradford,  on  condition  of  his  establishing  a 
printing  office  on  it,  reserving  the  public  spring  and  a  con- 
siderable front  on  Main  and  Water  streets,  on  which  they 
erected  buildings  which  were  rented  to  Bradford.     They 
reserved  a  number  of  lots  for  public  use. 

John  Torrence.  William  Martin,  Samuel  Martin,  Benja- 
min Hayden,  Joseph  Mitchell,  Josiah  Collins,  and  Hugh 
Thompson,  were  among  the  early  settlers  of  Lexington,  and 
were  examined,  some  of  them  by  the  appellant,  and  some 
by  the  trustees.  They  all  concur  in  the  declarations,  that 
the  spring  was  public,  f<Ae  the  use  of  the  people  of  the  fort 
generally ;  that  it  was  called  the  public  spring  ;  some  that  it 
was  called  the  public  spring  lot;  that  M'Connell  suuk  vats, 
and  constructed  a  tan  yard  on  it,  after  which  it  was  called 
M'ConnelPs  tan  yard,  and  one  witness  is  inclined  to  think 
M^ConnelPs  lot.  They  all  concur,  however,  in  denying 
having  ever  beard  that  the  lot  Was^ven  to  M^Connell,  or  to 
any  other  person.  S6me  say,  though  they  never  heard  him 
claim  the  lot,  they  have  beard  him  claim  the  tan  yardr  Jo« 
sepb  Mitchell  swears  that  M'Connell  claimed  a  lot  in  a  dif- 
ferent square.  Hugh  Thomson  says,  that  the  records  of  the 
trustees,  which  are  produced  to  him  at  the  time  his  deposi. 
tion  is  taken;  plainly  show  that  in  lot  No.  1 8,  and  out  lot  No. 
38,  were  granted  to  James  M^ConnelK  Johp  Parker,  and 
Alexander  Parker,  came  to  Lexington,  the  one  in  .1 783,  and 
the  other  io  1 784.  They  were  each  of  them  members  of  the 
board  of  trustees,  and  depose  to  the  universal  understanding 
that  the  spring  lot  was  reserved  for  public  use,  and  had  never 
been  granted  to  any  person,  until  a  part  of  it  was  granted  to 
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1827.  Bradford  for  a  printiDg  office*  Alexander  Parker  9a js,  that 
on  looking  into  the  record  books,  while  a  trustee,  he  saw, 
with  surprise,  the  entry  under  which  Alexander  M^Connell 
claims ;  and  on  making  inquiries  from  Col.  Robert  Patter- 
son, also  a  trustee,  was  informed  that  the  trustees  had  pre- 
vailed on  James  M^Connell  to  establish  a  tannery  under  co- 
ver of  the  fort,  to  ts^n  bu0aloe  hides,  and  had,  after  his  death, 
appointed  appraisers  to  value  his  property.  That  the  entry 
appears  in  its  present  form,  is  the  mistake  of  the  clerk  who 
made  it.  He  adds,  that  the  records  show,  that  in  lot  No.  18, 
and  out  lot  No.  38,  were  granted  to  James  M'Connell. 

The  entry  under  which  the  appellant  claims  lot  No.  43, 
does  not  purport  to  grant  him  that  lot,  but  directs  a  valua- 
tion in  terms  which  import  a  former  grant.  No  trace  of  that 
former  grant  is,  however,  found,  and  the  testimony  is  very 
strong  to  prove  it  was  never  made.  The  reasonableness  of 
reserving  a  public  spring  for  public  use ;  the  concurrent  opi- 
nion of  all  the  settlers  that  it  was  so  reserved  ;  the  univer- 
sal admission  of  all,  that  it  was  never  understood  that  the 
spring  lot  was  drawn  by  any  person ;  the  early  appropriation 
of  it  Ao  public  purposes  ;  the  fact  that  James  M*Conncll  ac- 
tually claimed  a  different  lot,  added  to  the  length  of  time 
which  has  been  permitted  to  elapse  without  any  assertion  of 
title  to  this  lot,  are,  we  think,  decisive  against  the  appellant. 
There  was  no  error  in  dismissing  the  plaintiff  ^s  bill,  and  the 
decree  is  affirmed,  with  costs. 


[Lee Ai.  Law.] 
Chotard  and  Others  against  Pope  and  Another. 

•The  act  of  May  8th,  1  sao,  ch.  595.  "  for  the  relief  of  the  Jcgal  repre- 
sentatives of  Henry  Willis."  did  not  authorize  them  to  enter  lands 
within  the  tract  surveyed  and  laid  off  for  the  town  of  CJaibome, 
in  the  S.tate  of  Alabama 
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This,  cause  was  argued  by  Mr.  £•  Livingston  and  Mr.      1337. 
Webster  for  the  plaintiffs,  and  bj  the  Attometf  General  and 
Mr.  Sampson  for  the  defendants.* 

Mr.  Justice  Johnson  delii'ered  the  opinion  of  the  Court. 

The  rights^of  the  complainants  in  the  land  in  litigation  in 
this  cause,  depend  upon  the  construction  of  the  act  of  Con* 
gress  of  May  8th,  1 820,  passed  for  the  relief  of  the  legal  re-  ^^*  l^^ 
presentatives  of  Menry  Willis..  The  words  of  that  act  under 
which  the  complainants  suppose  themselves  entitled  to  re^ 
Kef,  are  these:  <^  That  the  legal  representatives  of  Henry 
Willis  be,  and  they  are  hereby  authorized  to  enter  without 
payment,  in  lieo,  &c.  in  any  land  office,  &c.  in  the  States  of 
Mississippi  or  Alabama,  &c.,  a  quantity  of  land  not  exceed- 
ing thirteen  hundred  acres,  Jrc."  Under  the  operation  of 
these  words,  assuming  the  right  to  appropriate  any  unpa- 
tented land  in  the  two  States,  the  complainants  have  asserted 
the  privilege  of  entering  a  tract  of  land  which  covers  the 
site  surveyed  and  laid  off  for  the  town  of  Claiborne,  in  the 
State  of  Alabama.  The  proper  officers  have  reAised  to  is- 
sue the  ordinary  evidences  of  title,  and  have  gone  on  to  sell 
out  the  town  lots  according  to  law.  This  bill  is  filed  against 
ttie  register  of  the  land  office,  and  the  purchaser  of  one  of 
the  town  lotg,  to  compel  them  to  make  titles  to  complain- 
ants* 

On  behalf  of  the  United  States,  it  is  contended)  that  the 
literal  meaning  of  the  terms  of  the  act  is  limited  and  re- 
strained by  the  context,  and  by  considerations  arising  out  of 
the  general  system  of  land  laws  of  the  United  States,  into 
which  this  act  is  ingrafted ;  and  that,  so  construed,  the  right 
granted  is  limited  to  that  description  of  lands  which  are  lia- 
ble to  be  taken  up  at  private  sale. 

And  such  is  the  opinion  of  this  Court.  That  the  l^slature 
haddistinctlyin  view  its  general  provisions  fordisposing  of  the 
unappropriated  lands  of  the  United  States,  is  distinctly  shown 
in  every  line  of  the  act  under  consideration.  First,  the  party 
is  referred  to  the  land  officetp  make  his  entry ;  he  is  then  conft- 

a  I  Cranck^  SB6.  1  Bterr.  474.  Dougt.  80.  Loft's  Rep.  571. 
401.  I  Bl.  Comm.  87.  91.  1  Term  Rep.  72^.  12  Co.  B€p.  8.  11 
Co.  Rep.  61.    2  Inst.  tOO.  Plowd.  86.75. 
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1 827*      ^^  to  &e  locations^designated  by  the  sonreys  made  by  the  Um- 
v.^^'^    ted  States.  AAer  which,  it  goes  on  to  enact,  that  ^^  the  register 
Chourd     ^|.  registers  of  the  land  offices  aforesaid,  shall  issue  the  necesta** 
Pop«.       ry  certificate  or  certificates,  on  the  return  of  which  to  the  ge- 
neral land  office,  a  patent  or  patents  shall  issue.^'  Here  the 
whole  organization  of  the  land  office  is  brought  into  reriew : 
and  if  then  the  term  enter  can  be  shown  to  be  restricted  and 
confined  in  its  application  to  a  particular  cltfS^  or  description 
of  lands,  it  wil(  follow,  that  when  used  in  laws  relating  to  the 
appropriation  4>f  lands,  it  must  lose  its  general  and  original 
signification,  and  be  confined  to  what  may  be  called  its 
technical  or  legislative  meaning. 

The  term  ettlry,  as  applied  to  appropriations  of  land,  was 
probably  borrowed  from  the  State  of  Virginia,  in  which  we 
find  it  used  in  that  sense  ^t  a  very  remote  period.  Many,  ca- 
s(»  will  be  found  in  the  reports  of  the  decisions  of  this  Court, 
in  .which  the  title  to  western  lands  were  drawn  in  question, 
which  will  show  how  fiimiliariy  and  generally  the  term  is 
used  by  Court  and  barl  Its  sense,  in  the  legal  nomencla- 
ture of  this  country,  is  now  as  fixed  and  definite  as  that  of 
many  terms  borrowed  from  the  common  law.  It  n^eans  that 
act  by  which  an  individual  acquires  an  inceptive  right  to  a 
portion  of  the  unappropriated  soil  of  the  country,  by  filing 
his  claim  in  the  office  of  an  officer  known  in  the  l^islation  of 
several  States  b^  the  epithet  of  an*  entry-taker,  aiid  corres- 
ponding very  much  in  his  functions  with  the  rasters  of  land 
offices,  under  the  acts  of  tlie  United  States.  In  the  natural 
progress  of  language,  the  term  has  been  introduced  into  the 
laws  of  the  United  States  ;  and,  by  reference  to  those  laws, 
wc  think  the  meaning  of  the  term  ¥rill  be  found  to  be  dis- 
tinctly confined  to  the  appropriation  of  lands  under  the  laws 
of  the. United  States,  at  private  sale. 

It  is  familiarly  known,  that  the  public  lands  are  uniformly 
brought  into  market  in  pursuance  of  a  system  which  com- 
menced m  the  year  1796,  and  was  perfected  about  the  year 
T800.  .The  lands  are  first  surveyed,  then  advertised  at  pub- 
lic auction,  and  then,  whatever  remains  unsold  at  public 
auction,  is  olTercd  at  private  sale  to  the  first  apphcant,  at 
stipulated  prices.  The  act  of  1800  presents^  foil  view  of 
the  course  pursued  on  this  subject,  and  tbe-Tfh  section  (vol. 
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a.  p.  388 .)  of  that  act  distiocdy  shows  that  the  ri^it  to  enter  1 837. 
lands  is  confined  to  those  lands  which  are  offered  at  private 
sale.  The  word^i  enter,  entry,  and  book  of  entries,  will  be 
found  in  that  section,  all  used,  and  exclusively  used,  with  Pope, 
reference  to  the  appropriation  of  lauds  of  (hat  description. 
Now,  no  one  ever  imagined  that,  under  the  general  system, 
the  right  of  appropriation  b}  entry  in  the  re^ister^s  office 
extended  to  any  appropriated  lands,  however  those  appro* 
priations  were  legally  made.  The  ideas  on  this  subject 
were  so  fixed  in  familiar  use,  that  Congress  felt  no  necessity 
for  further  precaution  in  legislating  on  this  subject  in  this 
instance,  than  what  is  implied  in  the  use  of  language  belong- 
ing to  their  general  system. 

By  looking  through  the  laws  making  provisions  for  grants 
of  land  from  the  yqar  1800  downwards,  Copgress  will  be 
found  repeatedly  using  the  term  entry  in  a  sense  which 
leaves  no  doubt  of  the  description  of  lands  to  which  it  is  ap- 
plied.    In  the  act  of  the  3d  March,  1817,  (vol.  6,  p.  286.) 
entitled  an  act  allowing  further  time  for  enUring  donation 
rights  to  lands  in  the  district  of  Detroit,  it  will  be  found,  by 
comparing  the  title  with  the  enacting  clause^  that  the  sense 
in  which  the  term  entry  is  used,  is  that  of  filing  a  claim  with 
the  register  of  the  land  office.     But  all  tlie  previous  laws 
on  the  subject  show  that  the  only  lands  that  could  be  appro- 
priated by  filing  a  claim  in  the  register's  office,,  were  those 
which  were  ofiercd  at  private  sale.     In  the  act  of  March, 
1818,  (vol.  6.  p.  260.)  for  ^^  authorizing  certain  ^purchasers 
Qf  public  lands  to  withdraw  their  entries,  and  transfer  the 
moneys  paid  thereon,'^  we  find  Congress  familiarly  using  the 
term  with  reference  to  the  same  subject ;  and  still  more  ex- 
plicitly in  the  act  of  March,  1819,  entitled  an  act  providing 
for  the  correction  of  errors  in  making  entries  of  lands  at  the 
land  offices,  (vol.  6.  p.  427.)  ^until,  finally,  in  the  year  1 820. 
the  very  legislature  which' passed  this  act  in  favour  of  the 
heirs  of  Willis,  has  furnished  such  explicit  evidence  of  the 
meaning  which  they  attach  to  the  grant  of  a  right  to  enter. 
as  banishes  every  doubt. 

In  the  2d  and  3d  sections  of  the  act  of  April  24th,  1820, 
(vol.  6.  p.  486.)  entitled, ''  an  act  making  further  provisions 
for  the  sale  of  public  lands.'' will  he  found  concluMve  evi- 
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1897.  d^i^ce,  that  the  right  to  enter  is  identified  with  the  ri^t  to 
V^iFKr^^  purchase  at  private  sale,  and  confined  to  the  appropriating  of 
M^«on  ^^jj,  ii^d^  3g  |y|}|j  be  legally  appropriated  by  entry  at  the 
Matiida.  register's  office ;  from  which  are  excluded  all  lands  pre- 
viously appropriated,  whether  by  public  sale,  or  by  being 
withdrawn  from  the  mass  of  lands  oflTered  for  sale. 

From  the  earliest  date  of  the  legislation  of  Congress  on  this 
subject,  there  have  been  appropriations  to  the  public  use, 
made  by  withdrawing  from  this  mass  certain  portions  of  ter- 
ritory for  public  seminaries,  towns,  salt  springs,  mines,  and 
other  objects ;  and  the  particular  land  in  controversy  was 
appropriated  under  a  previous  law,  to  wit,  the  act  of  April, 
1820,  for  the  site  of  a  town.  We,  therefore,  thinly,  that  it 
was  not  included  in  the  right  to  appropriate  vested  in  the 
complainants  under  the  act  on  which  they  rely* 

Before  dismissing  this  subject,  it  may  be  proper  to  remark, 
that  the  question  considered  n  tHe  only  question  that  was 
made  in  aqjument.  The  Court  have  also  under  considera- 
tion some  points  arising  on  the  form  of  the  remedy,  and  the 
state  of  the  complainant's  right;  on  which  subjects  the 
Court  are  to  be  considered  as  uncommitted  by  any  inference 
that  may  be  drawn  from  their  having  disposed  of  the  cause 
upon  the  principal  question. 

Decree  affirmed,  with  costs. 


[Local  Law.] 

Masok  and  Another,  .Plaintifis  in  Error,  against  Matilpa 

and  Ofhers,  Defendants  in  Error. 

On  the  constnicUon  of  the  statute  of  Virginia,  emancipating  slaves 
brought  into  that  8t<ite  in  179S,  unless  the  owner  removing  irith 
them  should  take  a  certain  oath  \vithin  sixty  days  after  such  remo- 
val, the  fact  of  the  oath  havipg  been  taken  may  be  ptesumed  by 
the  lapse  of  twenty  years,  aocon^panied  with  possession. 
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This  cause  was  argued  by  Mr.  Sampsmi  and  Mr.  Lear  for      1827. 

the  plaiutifis  in  error,  and  bjr  Mr.  Jants  and  Mr.  ifey.  for  the  ""^J^^^l^ 

defendants  in  error.  v. 

Matilda. 

Mr.  Justice  Johnson  delivered  the  opinion  of  the  Court,  j^arck  iUk. 
This  cause    comes  up  on   a  bill  of  exceptions  from 
the  Court  held  for  Washington  county,  District  of  Columbia,  ^^^  ^^  *' 
in  which  Matilda,  a  negress,  brought  suit  in  behalf  of  her- 
self and  her  three  children;  to  receive  their  freedom. 

The  material  facts  in  the  cause  are  these :  One  James 
Craik,  through  whom  the  plaintiffs  in  this  Court  make  title, 
some  time  in  the  year  1792  brought  Matilda  from  the  State 
of  Maryland  into  Fairfax  county  in  Vii^inia,  and  there  set- 
tled and  resided  until  his  death,  in  all  about  two  and  twenty 
years. 

During  this  time,  the  three  children  of  Matilda  were  bom, 
and  the  whole  continued  to  be  held  by  him  iu  slavery  during 
his  life,  and  at  his  death  were  bequeathed  to  his  wife,  who  be- 
queathed them  to  the  wives  of  Moer  and  Mason. 

The  whole  time  which  elapsed  from  the  bringing  of  Ma- 
tilda into  Virginia  to  the  commencement  of  this  suit,  was 
thirty  years. 

By  the  laws  of  Virginia,  a  slave  brought  into  that  State  in 
1792,  became  free  after  the  lapse  of  one  year ;  but  to  the 
act  on  this  subject  is  subjoined  a  proviso,  that  it  shall  not 
extend  to  ^^  those  who  may  be  inclined  to  remove  from  any 
of  the  United  States,  and  become  citizens  of  this  State,  if 
within  sixty  days  after  such  removal,  he  or  she  shall  take 
the  following  oath  before  some  justice  of  the  peace  of  the 
commonwealth,''  and  then  the  oath  is  set  out  in  exi^nso. 

On  the  trial,  the  defendahts  below  could  not  produce  po- 
sitive testimony  that  the  oath  had.  been  taken  according  to 
law  ;  but  after  proving  that  the  magistrates  of  the  county 
at  the  time  of  Matilda's  removal,  were  all  dead,  and  the  con- 
tinued possession  of  the  family  from  that  time  to  the  institu- 
tion of  the  suit,  they  contended  that  the  cause  should  go  to 
the  jury,  under  a  change  that,  from  the  circumstances  so 
given  in  evidence,  the  jury  might  presun'e  that  the  oath  had 
been  taken  in  the  prescribed  timf* 
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1827. 


Mason 
Matilda. 


This  the  Court  refused,  and  charged  the  jury  in  terms  pur* 
portipg  the  contrar)  doctrine,  upon  which  the  jurj  found  a 
verdict  for  the  plaintifTn  below. 

In  the  argument,  two  questions  have  been  examined: 
1st  Whether  such  a  presumption  might  legally  be  raised 
from  length  of  time  and  circumstances?  2.  Whether  it 
could  be  raised,  as  against  the  children  of  Matilda,  who,  da^* 
ring  the  greatest  part  of  the  time,  had  been  in  a  slate  of  in- 
Taney  ? 

It  is  a  relief  to  us  to  find  that  there  has  been  an  express 
adjudication  on  both  these  points.  The  case  arises  under  a 
Viiginia  statute,  and,  in  the  Court  of  Appeals  in  that  State, 
it  appears  that  both  questions  arose  in  the  case  of  Abraham 
V.  Matihtvosy  (6  Mum.  1 59.)  and  were  decided  in  favour  of 
the  master  of  the  slavd.  The  Court,  in  th.it  case,  decides, 
that  the  fact  of  baying  taken  the  oath  required,  and  in  the 
time  required,  may  be  presumed  after  a  lapse  of  twenty 
years,  accompanied  with  possession.  The  language  of  the 
Courtis,  *'thal  it  may  be  presumed  so  as  tp  throw  the  (mus 
probandi  on  the  opposite  party  ;'^  and  this  has  been  consi- 
dered in  argument  as  an  absurdity.  In  its  literal  sense  it  is 
an  absurdity,  but  in  the  sense  of  the  Court  it  is  far  other- 
wise ;  it  can  only  mean  that  the  presumption  must  be  re* 
pelled  by  conflicting  evidence,  or  the  jury  may  legally  found 
their  verdict  upon  it. 

The  infancy  of  Abraham  was.  also  insisted  upon  in  ttiat 
case  as  a  circumstance  to  repel  the  presujmption,  but  over*, 
itiled.  And  that  case  was  a  stronger  one  on  the  eflect  of 
infancy  than  the  present;  for  here  the  rule  ^*partui  sequi^ 
tur  ventram*^  must  take  efiect.  The  three  children  of  Ma« 
tilda  claim  their  freedom  on  the  supposed  emancipation  of 
their  mother ;  but  their  mother  did  hot,  and  could,  not,  set  un 
the  circumstance  of  infancy  in  herself. 

It  has  been  supposed  that  the  case  of  Gamctt  v.  Sam  and 
PhilliSf  {5  Mum.  542.)  decided  in  the  same  Court  the  year  boo 
fore  that  of  Abraham,  conflicts  with  the  latter,  and  leaves 
the  law  unsettled. 

If  there  was  such  conflict,  it  is  obvious  that  the  latter  de« 
cision  IS  the  superior  authority  ;  yet  we  admit  that  such  iu- 
cougruity,  if  it  existed,  would  sanction  this  Court  in  hesitating 
on  the  question  whether  the  law  was  Settle  J« 
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But  there  is  no  iDConsidtency  between  the  two  ca^es ;  the 
^sme  principle  is  admitted  in  the  first,  and  asserted  in  the 
last 

The  instruction  moved  for  in  the  case  of  Sam  and  Phillis 
was,  ^*  that  the  master,  in  order  to  entitle  himself  to  the  be- 
nefit of  the  proviso,  must  show  that  he  had  taken  the  oath  pre- 
scribed  and  required  by  law.^' 

Now,  although  upon  the  face  of  it  this  would  seem  to  im- 
port positive  proof,  yet  the  Court  take  a  different  view  of  its 
meaning;  for  they  observe  ^^  that  the  right  of  freedom  pri- 
ma faeU  acquired,  .could  only  be  obviated  by  evidence  ad- 
duced to  show,  or  by  circumstances  authorizing  a  presump- 
tionj  that  such  an  oath  had  been  taken,  and  that  the  terms  of 
the  instruction  asked,  in  that  case,  were  broad  enough  to 
include  the  latter  description  of  evidence  as  well  as  the  for* 
mer.'' 

This  contains  a  distinct  admission,  that  the  master  is  not 
restricted  to  positive  proof,  and  that  a  presumption  of  the 
material  fact,  that  of  the  oath,  resulting  from  circumstances, 
may  be  equivalent  to  positive  proof. 

It  has  b^n  argued  that  this  presumption  should  be  repel- 
led  by  the  ignorance,  impotence,  and  continued  state  of  du- 
ress in  which  the  plaintiffs  below  must  necessarily  have 
continued  from  their  state  of  bondage.  But  this  also  must 
have  been  duly  considered  by  the  learned  judges  of  the  Vir- 
ginia bench,  since  the  fact  equally  existed  in  the  cases  which 
were  before  them. 

Practically,  we  know  that  they  seldom  want  counsellors  or 
aid  of  any  kind,  and  that  the  leaning  of  Courts  and  juries 
Is  -very  much  in  their  favour.  Where  any '  reasonable 
grounds  can  be  laid  hold  of  to  sustain  a  verdict  in  their  be- 
half, there  is  reason  to  believe  that,  on  questions  of  right, 
considerations  of  every  kind  in  favour  of  freedom  wil)  al- 
ways have,  at  leapt,  their  full  weight.  On  the  other  hand, 
the  natural  repugnance  of  man  at  remaining  in  that  state  is 
a  consideration  of  great  weight  in  sustaining  the  presumption* 
from  lapse  of  time. 

We  think,  therefore,  ttiat  both  the  points  made  in  aigu- 
ment  have  been  decided.    We  are  also  satisfied  that  the  de* 

Yet.  XII.  75 
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1827.  cisions  of  the  Court  are  in  perfect  analogy  with  general 
v^r^v^^  principles,  in  the  application  of  prescription  and  presump- 
Lidderdale  tionsfrom  length  of  time,  and  continued  acquiescence  of  the 
RobiosoD.  partj  whose  rights  are  implicated. 

We  do  not  deem  it  necessary  to  corroborate  the  Virginia 
decisions  by  comparing  them  with  the  authorities  on  this 
subject,  as  we  are  in  the  habit  of  regarding  with  the  h%hest 
respect  the  decisions  of  the  State  Courts  upon  causes  arising 
under  their  own  statutes.  But  any  one  desirous  of  pursuing  the 
inquiry,  will  find  the  law  on  this  subject  Tery  well  collected 
and  digested  in  Mr.  StarkU?s  3d  vol.  of  his  7Vea<tie  on  Evi- 
dence, and  the  1 235th  page  of  Mr.  MetcalfU  edition. 

Judgment  reviersed,  and  venire  facias  de  novo  awarded 


[LocAi*  Law.] 
Lidoerdale's  EzecutoHB  against  The  Executor  of  Ho* 

BIN80N. 

Under  the  statute  of  Virginia,  giving  to  debts  due  on  protested  bilb 
of  exchange*  the  rank  of  judgment  debts,  a  joint  endorser,  who  has 
paid  more  than  his  proportion  of  the  debt,  has  a  right  to  satisfac- 
tion out  of  the  assets  of  his  co-endorser,  with  the  priority  of  a  judg- 
ment creditor. 

Feb.  SM.        '  THIS  cause  was  argued  by  Mr.  Powell^  for  the  plaintiffi, 
no  counsel  appearing  for  the  defendants.' 

Feb.  nth.       Mr.  Justice  Johnson  delivered  the  opinion  of  tiie  Court. 

The  question  to  be  decided  in  (his  cause  is  certified  to 
this  Court  on  a  division  of  opinion  from  the  judges  of  the 
Virginia  district. 

a  8  Fa.  88f .  If  Fee.  41S.  f  Fern.  608.  1 1  Fes.  t£.  S  CaP. 
115.    SCaU.H9.    I  Bandolfht  iB9.    9  ffkeai.  Bep.  iftO. 
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The  bill  b  filed  to  recover  a  som  of  monej  of  Robin- 
son's estate ;  and  the  debts  being  numerous,  and  the  assets 
probablj  insufficient  to  satisfy  the  whole,  the  right  of  pri- 
ority becomes  a  material  object  among  the  creditors. 

The  particular  demand  upon  which  this  question  is  certi- 
fied, is  that  of  one  Smith,  who  was  joint  endorser  with  Ro- 
binson, on  a  bill  of  exchange  drawn  by  one  Roots,  and  re- 
turned under  protet^t.  The  bill,  of  course,  must  have  been 
drawn  payable  to  Rol}iinson  and  Smith«  and  being  taken  up 
by  them,  and  the  latter  having  paid  more  than  a  moiety  in 
satisfaction  of  the  debt,  his  administrator  now  claims  of  the 
estate  of  Robinson  the  amount  by  which  Smith's  payments 
excei^ded  the  uiuiety^ 

There  is.no  question  on  bis  right  to  come  in  for  that  sum 
as  a  simple  contract  creditor ;  but  he  claims  precedence, 
and  the  rank  of  a  judgment  creditor,  under  a  particular  pro- 
vision of  the  laws  of  Viif;inia  in  force  at  Robinson's  death, 
and  under  an  equitable  principle,  according  to  which,  he 
who  pays  a  debt  of  a  superior  dignity  is  suffered  to  rank  in 
the  application  of  assets  according  to  the  dignity  of  the  debt 
satisfied ;  or,  in  other  words,  is  substituted  for  the  creditor 
who  held  the  prior  debt. 

The  terms  of  the  Viiginia  act  are  these,  ^'  All  bills  of 
exchange  which  are,  or  shall  be  protested,  shall,  after  the 
death  of  the  drawer  or  endorser  thereof,  be  accounted  of 
equal  dignity  with  a  judgment ;  and  the  executors  or  admi- 
nistrators  of  every  such  drawer  or  endorser,  shall  su&r 
judgment  to  pass  against  them  for  all  debts. due  upon  pro- 
tested bills  of  exchange  before  any  bond,  bill,  or  other  debt, 
of  equal  or  inferior  dignity,  under  the  penalty  of  being 
obliged  to  pay  the  same  out  of  their  own  proper  goods*" 

The  priority,  therefore,  of  the  holder*  of  the  bill  of 
exchange,  as  well  against  the  estates,  of  the  endorsers, 
8LS  the  drawer,  is  unquestionable;  but,  the  other  cre- 
ditors insist,  that  as  between  the  co-endorsers,  thie  rights 
of  Smith  against  the  estate  of  Robinson,,  must  be  deter- 
mined by  th^  nature  of  the  action  to  which  he  would  have 
been  put  at  law  to  recover  back  what  he  paid  above  his 
moiety,  that  is,  assumpsit  on  simple  contract*  Bat  both  on 
principle  and  authority  we  are  induced  to  thiok  crttierwise* 
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1827«  What  have  the  creditors  of  Robinson  to  complain  of.' 

v^^-v-^^  They  are  only  referred  back  to  the  situation  in  which  they 
Lidderdale  ^^^  before  they  were  relieved  by  the  application  of  Smith's 
Robinson,  funds  to  the  payment  of  the  bill  of  exchange.  If  the  bill 
of  exchange  still  remained  in  the  hands  of  the  holder  unsa- 
tisfied, his  right  to  a  priority  from  Robinson's  estate  as  to 
the  moiety  of  the  bill,  would  be  unquestionable,  and  if  re* 
lieved  from  that  state  by  the  money  of  Smith,  it  is  but  right 
that  Smith  should  have  refunded  to  him  that  sum  which 
they,  without  that  payment,  would  certainly  have  been 
obliged  to  relinquish.  This  is  in  perfect  analogy  with  that 
class  of  cases  in  which  real  assets  have  been  decreed  to 
make  good  to  simple  contract  creditors  sums  that  have 
been  taken  from  pergonal  assets,  and  applied  to  relieve  the 
real  estate,  (8  VtBrnf^  382.)  or  to  satisfy  specialty  crediton^. 
{Gibbs  V.  Ongtr,  12  Vttey^  413.) 

That  a  surety  who  discharges  the  debt  of  the  principal; 
shall,  in  general,  succeed  to  the  rights  of  the  creditor,  as 
well  direct  as  incidental,  is  strongly  exemplified  in  those 
cases  in  which  the  surety  is  permitted  to  succeed  to  thoae 
rights,  even  against  bail,  who  are  themselves  in  many  re- 
spects  regarded  as  sureties.  (2  Vtm,  608.  1 1  Vt^ty^  22.) 
That  such  would  be  the  effect  of  an  actual  assignment 
made  by  the  creditor  to  the  surety,  or  to  some  third  person 
for  his  benefit,  no  one  can  doubt.  But,  in  the  cases  last 
cited,  we  find  the  Court  of  equity  lending  its  aid  to  compel 
<he  creditor  to  assign  the  cause  of  action,  and  thus  to  make 
an  actual  substitution  of  the  sureties,  so  as  to  perfect  their 
claim  at  law.  This  fully  affirms  the  right  to  succeed  to  the 
legal  standing  of  their  principal ;  and,  after  establishing  thai 
principle,  it  is  going  but  one  step  farther,  to  colisider  that  as 
done  which  the^urety  has  a  right  to  have  done  in  his  favour, 
and  thus  to  sustain  the  substitution  without  an  actual  as^ 
signment.  And,  accordingly,  we  find  the  dictum  expressed 
ih  Robinson  v.  fPtlton,  (2  Madd.  Rep.  434.)  in  pretty 
general  terms,  ^^  that  a  surety  who  pays  off  a  specialty  debt 
shall  be  considered  as  a  creditor  by  specialty  of  his  princi* 
pal." 

If  the  parties  in  this  cause  4>e  considered  as  claiming  un* 
der  assignment  from  the  holder  of  the  bill,  and  each  as  as- 
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dignee  of  the  clain»  against  his  co-endonee,  according  to  the      1 837, 
actual  state  of  their  respective  interests,  there  can  be  no 
doubt  of  the  priority  here  claimed.    This  subject  has  un-         ^ 
dergone  a  very  serious  examination  in  (he  Courts  of  the   Robinson. 
United  States,  and  in  cases  in  which,  as  in  this,  satisfaction 
bad'been  made  by  the  surety  without  taking  an  actual  as* 
signment  of  the  debt. 

T|ie  first  in  order  of  time  was  that  of  Burrowt  ^  Brown 
\,  M'Whann  ir  Campbell^  administrators  of  CarneSr{    /)e« 
sarusure^s  Rep»  409.)     This  was  a  case  exactly  the  parallel 
of  the  present  in  all  its  circumstances.     The  parties  were 
co-securities  to  one  Banks  in  a  bond  to  Warrington,  andhad 
all  contributed,  but  uneqiiaiiy,  to  the  satisfaction  of  the 
judgment  obtained  against  them  jointly  on  the  bond.     They 
had  taken  no  assignment  of  the  judgment,  and  Brown  and 
Burrows,  who  had  p^id  most,  prayed  to  be  let  in  as  judg- 
ment creditors  of  Carues,  their  co-obligor,  in  right  of  the 
judgment  obtained  by  the  creditor,  Warrington.  There  was^ 
in  this  case,  satisfaction  also  entered  formally  on  the  judg- 
ment, but  as  this  was  obtained  by  the  management  of  Carnes's 
administrators,  it  was  treated  as  a  nullity,  and  the  complain- 
ants had  a  priority  decreed  to  them  in  right  of  the  judgment 
against  themselves,  conjointly  with  Games,  their  co-obligor. 
The  next  case  was  that  of  Eppes  et  al.j  executors  of 
Wayles^  v.  Randolph^  (3  (kUL  1S5.)  in  which  the  surety  to  a 
bond,  having  paid  it  olT,  but  having  taken  no  assignment  from 
the  creditor,  filed  his  bill  to  charge  the  real  estate  of  the 
principal,  upon  the  ground  that  he  had  succeeded  to  the 
tights  of  the  creditor  by  the  mere  act  of  satisfying  the  bond. 
It  was  not  questioned,  that  suckwould  have  been  the  effect  of 
an  assignment,  nor  that  tlie  nid  of  the  Court  would  have  been 
granted  to  compel  the  creditor  to  a«sign ;  but  the  claim  to 
relief  was  insisted  upon  the  ground,  ttiat  without  such  as- 
signment, the  surety  could  only  be  considered  in  the  rank  of 
a  simple  contract  creditor,  and,  as  nuch,  tieither  having  a 
preference  to  other  simple  contract  creditors,  nor  the  ri^ts 
of  a  creditor  by  specialty,  to  charge  the  assets  descended. 

This  is  precisely  the  defence  set  up  in  the  present  case  y 
but  in  the  case  of  Wayles  v.  Handolph^  the  Court  decided 
that  the  surety  succeeded  to  the  rights  of  the  creditor,  and 
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1 837*  decreed  satisfiiction  accordingly  out  of  the  remaining  assets, 
V^^v^^»^  both  real  and  personal ;  (p.  159.)  modifying  their  decree, 
Lidderdale    however,  so  as  not  to  aflect  the  executor  with  a  devastavit 

T.  - 

R«binfloo.   »>r  &njr  payment  made  before  the  filing  of  the  bill. 

In  the  year  1 802,  the  same  point  was  decided  in  the  Courts 
of  Virginia,  in  the  case  of  Tinaley  v.  Anderson^  (3  Call.  329.) 
In  this  case,  a  creditor  filed  his  bill  to  compel  mortgagees  and 
judgment  creditors  to  subject  the  estate  of  one  Anderson  to  a 
sale,  that  prior  incumbrances  might  be  cleared  away,  so  as 
to  let  him  in  for  satisfaction;  and  in  applying  the  proceeds 
of  the  mortgaged  property,  the  Court  was  called  upon  to 
decide  this  question  in  all  its  latitude.  In  delivering  their 
decree,  the  language  of  the  Court  is,  '^  that  for  all  sums  paid 
by  sureties  they  ought  to  be  placed  in  the  situation  of  the 
creditors  whose  debts  they  have  paid,  or  are  bound  to  pay.'' 

That  this,  then,  is  the  settled  law  of  the  State  in  which 
this  contract  and  this  cause  originated,  cannot  be  doubted. 
But  we  feel  no  inclination  to  place  our  decision  upon  that 
restricted  ground,  since  we  are  well  satisfied  with  its  cor^ 
rectness  on  a  general  principle,  and  on  authorities  of  great 
respectability  in  other  States. 

We  will,  therefore,  order  it  to  be  certified  to  the  Circuit 
Court  of  Virginia  District,  that  John  Smith,  executor  of  John 
Smith,  deceased,  is  entitled  to  satisfaction  from  the  assete  of 
the  estate  of  John  Robinson,  with  the  priority  of  a  Judgment 
creditor  of  the  deceased. 

Certificate  accordingly. 


OP  THE  UNITED  STATES.  399 

1897. 

[Local  Law.]  De  la  Croix 

tr. 

De  la  Croix  agmst  Chamberlain.  Chamberlain 

A  tonuBium  of  lands  made  by  the  Spanish  authorities  M  Mobile  in 
the  year  .IftM,  cairoot  be  given  in  eridence  to  support  an  ejectment 
in  the  Coaru  of  the  United  States,  the  *ame  not  haTing  been  re- 
corded, or  passed  upon  by  the  board  of  commissioners,  or  register 
of  the  land  office,  esublished  by  the  acU  of  Congress,  relating  to 
land  titles  in  that  country. 

This  cause  was  argued  by  Mr.  £•  Livingston  -tor  ttie   March  in. 
plaintiff,  and  by  Mr*  Owen  for  the  defendant. 

Mr.  Justice  Trimble  delivered  the  opinion  of  the  Court.  Mareh  lithi 
This  was  ap  action  of  ejectment  brought  by  the  plaintiff  in 
error  against  the  defendant,  in  the  District  Court  of  the  Uni- 
ted States  for  the  district  of  Alabama.  The  plaintiff  except- 
ed to  certain  opinions  of  the  Court  given  in  the  progress  of  . 
the  trial,  and  his  exceptions  having  been  signed  and  sealed 
by  the  judge,  a  verdict  and  judgment  was  rendered  against 
him ;  which  judgment  and  exceptions  are  brought  before  the 
Court  by  writ  of  error. 

The  questions  in  the  case  arise  entirely  out  of  the  bill  of 
•exceptions.    It  states,  that  ^^  the  plaintiff  claimed  the  land  in 
the  declaration  mentioned  as  devisee  of  the  late  Francis 
Collell,  and  offered  in  evidence,  as  the  first  link  in  the  chain 
of  his  title,  a  concession  from  the  Spanish  government,  to 
the  said  Francis  Collell,  a  copy  of  which  is  annexed  tb  the 
bill  of  exceptions.     The  Court  decided  that  the  concession 
offered  in  evidence  by  the  plaintiff,  being  no  higher  evidence 
of  title  than  a  warrant  or  order  of  survey,  would  not  sup- 
port  aa  ejectment.     The  plaintiff  offered  no  other  title  than 
that  above  men^oned  in  evidence.  The  Court  decided,  also, 
that  the  signature  of  the  granting  officer  of  the  Spanish  go- 
vernment, (the  intendant,  as  well  as  the  assisting  officers,) 
must  be  proved.^'    These  are  the  opinions  excepted  to  by 
the  plaintiff.     A  history  of  the  case,  somewhat  different,  is 
given  by  the  clerk  ill  the  transcript  of  the  record  sent  up. 
But  it  was  no  part  of  his  dufy,  nor  hadbe  authority,  as  cleric. 
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1 827.      ^o  state  upon  the  retord  what  was  offered  in  evidence  on  the 
triale,  or  what  opinions  were  expref^sed  b)  the  Court  in  re- 


^  lation  to  the  evidence,  otherwise  than  as  stated  in  the  bill  of 

Chamberlain  exceptions  itself.  The  evidence  given  on  the  trial  of  an  is- 
sue at  common  la^  is  no  part  of  the  record,  unless  made  a 
part  of  it  by  bill  of  exceptions,  demurrer  to  evidence,  or 
case  agreed  bj  parties,  and  entered  of  ferord.  Nor  are  the 
opinions  of  the  Court,  given  incidentally,  in  the  progress  of 
the  trial,  except  so  made  by  bill  of  exceptions,  any  part  of  the 
record.  The  statements  of  the  clerk,  so  far  as  the}  are  con- 
trary to  the  statements  verified  b}  the  seal  of  the  judge,  must 
be  wholly  disregarded. 

The  concession  deferred  to  in  the  bill  of  exceptions  i::, 
upon  ita  face,  not  a  grant,  nor  a  survey,  but  it  is,  as  is  ex- 
pressed  in  the  bill  of  exceptions,  only  a-  warrant,  or  order, 
autborizmg  the  deputy  i^urveyor  to  make  a  survey,  and  to 
report  the  survey  when  made  to  the  iritendant,  in  order  to 
found  a  grant  upon  it.  The  order  of  survey  bears  date  the 
day  of  1 806.     At  that  date  the  Spanish  autho- 

rities were  in  the  actual  possession  of  Mobile,  where  the 
land  lies;  and  they  claimed  it  as  part  of  the^Floridas,  then ^ 
belonging  to  the  Spanish  crown.  The  United  States  claimed  it 
as  part  of  Louisiana.  But  it  is  not  necessary  to  investigate 
these  conflicting  claims.  The  United  States  have  since  ob- 
tained the  Ploridas  by  purchase  and  cession  from  Spain, 
without  having  previously  settled  the  controverted  bounda* 
ry  between  the  Floridas,  as  claimed  by  Spain,  and  Louisiana, 
as  claimed  by  the. United  States. 

A  question  of  disputed  boundary  between  two  sovereign 
independent  nations,  is,  indeed,  much  more  properly  a  sub- 
ject for  diplomatic  discussion,  and  of  treaty,  flian  of  judicial 
imrestigatron.  If  the  United  States  and  Spain  had  settled 
this  dispute  by  treaty,  before  the  United  States  extinguish- 
ed the  claim  of  Spain  to  the  Floridas,  the  boundary  fixed  bjr 
sudi  treaty  would  have  concluded  all  parties.  But  as  that 
was  not  done,  the  United  States  have  never,  so  far  as  we  can 
discover,  distinguished  between  the  concessibns  of  land  made 
by  the  Spanish  authorities  within  the  disputed  territory, 
whilst  Spain  was  in  the  actual  possession  of  it,  from  conces- 
sions of  a  similar  character  made  by  Spain  wittno  the  ac- 
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kodwledged  liiiiits.    We  wiU  not,  therefore,  raise  any  ques-      ]  327. 
tion  upon  the  ground  of  the  want  of  authority  in  the  inten*  v^^^nt*^ 
dantto  make  the  concession.  No  question  of  that  sort  seems  ^^  ^^  Croix 
to  have  been  made  in  the  Court  below.    Assuming,  then,  Chamberlain 
the  authority  of  the  Spanish  intendant  to  make  the  concesr 
sion  and  warrant  of  survey,  the  question  made  and  decided  in 
the  District  Court  fairly,  arises,  was  it  a  sufficient  title  to 
recover,  upon  in  the  action  of  ejectment?    If  the  concession 
had  been  made  in  a  country  where,  at  the  time,  the  princi- 
ples aqd  practices  known  to  the  common  law  prevailed,  it 
would  not  bear  a  contest.    It  would  be  r^rded,  at  most,  as 
an  incipient,  inchoate  right,  but  not  a  perfect  legal  estate. 
It  would  not  be  such  title  as  would  maintain  an  action  of 
ejectment. 

Was  it  a  perfect  legal  estate,  was  it  title,  according  to  th(s 
Spanish  kw,  which  prevailed  at  Mobile  at  the  time  it  was 
made?  We  apprehend  not.  It  shows,  upon  its  face,  that 
other  acts  of  sovereignty  remained  to*be  done  to  perfect 
the  title,  and  which  the  sovereign  power  might  withhold.  A 
survey  was  to  be  made,  and,  according  to  the  laws  and  usages 
of  Spain,  a  formal  grant  was  to  be  made,  in  such  cases,  to 
complete  the  title. 

It  may  be  admitted,  that  the  United  States  were  bound,  in 
good  Aiith,  by  the  terms  of  the  treaty  of  cession,  by  which 
they  acquired  the  Floridas,  to  confirm  such  concessions  as 
had  be^i  made  by  warrants  of  survey ;  yet,  it  would  not 
follow,  diat  the  legal  title  would  be  perfected  until  confir- 
mation. The  government  of  the  United  States  has,  through- 
out, acted  upon  a  different  principle  in  relation  to  these  in- 
chMte  rights,  in  all  its  acquisitions  of  territory,  whether 
from  Spain  or  France*  Whilst  the  goiemment  has  admitteo 
its  obligation  to  confirm  such  inchoate  rights  or  concessions 
as  Ind  been,  fairly  made,  it  has  maintained,  that  the  legal 
title  remained  in  the  United  States,  until,  bjr  some  act  of 
confirmation,  it  was  passed,  or  relinquished  to  the  claimants. 
It  has  maintained  its  right  to  prescribe  the  forms  and  manner 
of  proceeding  in  order  to  obtain  a  confirmation,  and  its 
right  to  establish  tribunals  to  investigate  and  pronounce 
npon  their  fairness  and  validity.    This  is  demonstrated  by 
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]837«      ^  '^^^  which  Congress  have  repeatedly  passed,  establish* 
v^^-v-^^  ing  boards  of  coromiAsipners  to  iiive:»tif<ate  these  claims, 
De  la  Croix  ^^j  ^^  reject  or  confirm  them,  or  rej  ort  them  to  Congress 
ChambAi'lain  in  cases  of  doubt ;  and  b)  the  acts  of  Congress  requiring  all 
such  claims  to  be  recorded  ^«  ithiii  prescribed  periods.    It 
does  not  appear  that  this  order  of  survey  has  ever  been  re- 
corded or  passed  upon  by  the  board  of  commissioners,  or 
register  of  the  land  oiBce,  established  by  Congress  in  the 
district  in  which  the  land  lies.     It  can,  therefore,  derive  no 
aid  from  the  laws  of  the  United  States. 

A  law  of  Alabama  was  mentioned  in  the  aigument,  as 
having  some  bearing  on  the  case.  That  law  provides, 
''  that  all  certificates  issued  in  pursuance  of  any  act  of  Con- 
gress, by  any  of  the  boards  of  commissioners,  register  of 
the  land  office,  &c.  upon  any  warrant  or  order  of  survey, 
&c.  for  any  lands,  Sic.  shall  be  taken  and  received  as  vest- 
ing a  full,  complete,  and  legal  title,  &c.  so  far  as  to  enable 
the  holder  of  such  certificate  to  maintain  any  action,''  &c. 
This  case  is  not  brought  within  the  provisions  of  this  law ; 
for  it  does  not  appear  that  any  such  certificate  had  been  is- 
bued  thereon. 

It  was  insisted  by  the  plaintifT's  counsel,  that,  admitting 
the  order  of  survey  was  not  in  itself  title,  still  the  judgment 
'Hight  to  be  reversed,  because,  as  the  bill  of  exceptions 
states,  '^  that  the  plaintiff,  offered  tde  order  of  sprvey  in 
evidence  as  the  first  link  in  his  chain  of  title ;''  the  opinion 
of  the  Court  precluded  him  from  offering  other  evidence  of 
title — as,  for  example,  a  survey  or  grant  founded  on  the  or- 
der of  survey.  This  argument  proceeds  upon  a  mistake. 
The  expressions  in  the  bill  of  exceptions,  that  he  offered 
the  order  of  survey  >'  as  the  first  link  in  the  chain  of  his 
title,''  do  not  import,  as  the  ai^ument  supp6ses,  that  he 
had,  or  might  have,  a  survey  or  grant  to  offer,  in  addition 
to  the  warrant  of  survey.  The  words  refer  to  the  state- 
ment, that  the  plaintiff  claimed  as  devisee  of  Mr.  Collell, 
and  mean,  that  after  offering  Collell's  title,  or  the  warrant 
of  survey  granted  to  Collell,  as  the  first  link  in  the  chain  of 
his  (the  plaintiff's)  title,  he  intended  to  go  on  and  complete- 
the  chain  from  that  first  link,  by  proof  to  establish  tb^  se- 
^mi  link,  namely.  i)is  title  as  devisee     This  is  evident 
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from  what  is  afterwards  stated,  that  he  offered  ^^  no  other      2jB27. 
title  than  the  order  of  survey.''  v^^^v"^^ 

Again ;  the  Courl  does  not  reject  the  order  of  snrvejr,  ^  la^Crocc 
and  exclude  it  altogether  as  evidence ;  bat  assuming  that  Chtmberlaiis 
the  paper  offered  is  evidence  of  the  partj  being  proprietor 
of  the  order  of  survey;  the  Court  decided,  that  such  cjrder 
of  survey  was  not  title  to  recover  on  in  the  action  of  eject* 
ment.  It  was  a  decision,  not  upon  the  admissibility  of  .the 
order  of  survey  as  evidence,  but  upon  its  legal  effect  when 
admitted. 

It  is  not  easy  to  comprehend  the  object  of  the  latter 
statement  in  the  bill  of  exceptions,  ^^  that  the  Court  decided 
the  signatures,  &c.  ought  to  be  proved.''  It  does  not  say 
they  were  not  proved.  It  does  not  state  that  the  paper  was 
rejected  because  the  signatures  were  not  proVed.  But  if  the 
bill  of  exceptions  had  so  stated,  we  think  the  exception  on 
ttiat  ground  could  not  be  maintained.  The  warrant  of  sur- 
vey does  not  appear  to  have  been  recorded ;  it  purported  to 
be  the  act  of  foreign  officers,  and  was  hot  verified  by  the 
great  seal  of  the  nation  to  which  they  belonged,  or  any  other 
authoritative  official  seal,  which  was  either  known,  or  could 
be  proved.  The  Court  and  jury  could  not  be  presumed 
cognizant  of  their  signatures.  How,  then,  could  the  genu- 
ineness and  authenticity  of  the  document  be  proved,  other- 
wise than  by  proof  of  the  signatures  of  the  officers  by  whofn 
it  purported  to  be  made  ?  It  was  not  of  that  class  of  pub- 
lic instruments  which  prove  themselves,  and,  consequently, 
it  ought  to  be  proved  in  the  mode  ordinary  instruments  are 
required  to  be  verified  by  the  rules  of  evidence. 

Judgment  affirmed,  with  cosis, 
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1827. 

Dmtidton 

•   ▼•  > 
Tavlor. 


Jan.  5l8t. 


[Pkactics.] 

Davidson  and  Another,  Plaintiffi  in  Error,  against  Taylor, 

Defendant  in  Error. 

The  bail  b  fixed  by  llie  death  of  the  principal  after  the  return  oi' 
the  ea.  so.  and  before  the  return  of  the  Bcirt  facias ;  and  the  bail  i« 
not  entitled  to  an  exoneretur  in  such  a  case. 

THIS  cause  was  argued  by  Mr.  Jones  for  the  plainOfls  in 
error,  and  by  Mr.  Coxe  for  the  defendant  in  error 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court. 

This  is  a  case  of  bail,  and  is  to  be  decided  by  the  prihci* 
pies  of  English  law,  which  the  case  finds  constitute  also  the 
law  and  practice  of  Maryland  on  the  subject.  According  to 
these  principles,  the  allowance  of  the  bail  to  surrender  the 
principal  after  the  return  of  a  ca*  sa,  is  considered  as  a  mat- 
ter of  favour  and  indulgence,  and  not  of  right,  and  is  regula- 
ted by  the  acknowledged  practice  of  the  Court.  To  many 
purposes,  the  bail  is  considered  as  fixed  by  the  return  of  the 
ca.  sa.  But  the  Courts  allow  the  bail  to  surrender  the  prin- 
cipal within  a  limited  period  after  the  return  of  the  scire  fa* 
etas  against  them,  as  matter  of  favour,  and  not  as  matter 
pleadable  in  bar.  In  certain  cases  even  a  formal  surrender 
has  not  been  required,  where  the  principal  was  still  living, 
and  capable  of  being  suvrenc'ored,  and  an  exonereliir  would 
be  entered,  and  the  principal  dischai^ed  immediately  upon 
the  surrender.  But  the  rule  has  never  been  applied  to  cases 
wbere  tlie  principal  dies  before  the  return  .of  the  scire  facias. 
In  such  a  case,  the  bail  is  considered  as  fixed  by  the  return 
of  the  ca.  sa.y  and  bis  death  afterwards,  and  before  the  re- 
turn of  the  scire  facias^  does  not  entitle  the  bail  to  an  extme* 
retur.  The  plea  is.  therefore,  bad ;  and  the  judgment  is  af- 
firmed, Willi  SIX  per  centum  damages,  and  costs. 
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1827. 

[Chakcbrt.] 

Scof  T  and  Others,  Appellants,  against  Shrbevr  and 

Others.  Respondents* 

Relief  in  equity  against  a  judgm^Dtat  law,  upon  certain  bonds  gircn 
for  tbe  indemnity  of  the  obligee,  as  endoiser  of  notes  drawn  by 
the  obligor,  the  consideration  harini;  failed. 

The  assignee  of  such  bonds  lakes  them  subject  to  all  equities  exist* 
ing  between  the  original  parties. 

THIS  cause  was  argued  by  Mr.  tSwann^  for  the  appellants,  Jan.  \StK. 
and  bj  Mr.  Taj/lor,  for  tbe  respondents. 

Mr.  Justice  Thompson  delivered  the  o|*.»uon  of  the  Jan.  zoth 
Court. 

This  case  comes  up  by  appeal  from  tbe  Circuit  Court  of 
tbe  District  of  Columbia  for  the  county  of  Alexandria.  The 
object  of  the  bill  iiltsd  in  the  Court  below,  was  to  obtain  re- 
lief against  a  judgment  at  law  recovered  against  Sbrecvc. 
tbe  appellee,  upon  certain  bonds  given  by  bim  to  Elisba 
Janney,  and  which  bonds  had  been  assigned  to  the  appellant; 
Scott,  as  his  trustee,  for  the  benefit  of  his  creditors. 

In  the  progress  of  the  cause,  it  was  deemed  necessary  h\ 
the  Court,  that  the  Bank  of  Potomack  should  be  made  b 
party  defendant.  A  supplcmcutal  bill  for  that  purpose  wab 
accordingly  filed,  and  the  bank  made  a  party. 

The  first  inquiry  that  seems  naturally  to  arise  is,  how  the 
case  stood  as  between  Shreeve  and  Janney,  the  original  par- 
ties to  the  bonds.  The  material  facts  upon  which  the  com^ 
plalnant  in  the  Court  below  relied  for  relief,  arc  not  denied 
by  the  ani^wer  of  Scott.  From  the  bill  ami  answer,  and 
exhibits  in  the  ca*ise,  accompanied  by  a  written  agreemi^ni 
between  the  solicitors  of  the  parties,  before  the  cause  i\  a^ 
set  down  for  argument,  the  leading  facts  in  the  case  appear 
to  be«  that  some  time  in  the  year  I B08,  Shreeve  failed  lu 
busincdS,  being  indebted  to  the  Bauk  of  Potomack  in  the 
$um  ojf  6.300  dollars,  upon  a  note  disconuted  at  the  bani: 
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1 827^  and  upon  which  Janney  was  the  endorser ;  for  whose  secu- 
rity Shreeve  transferred  to  him,  and  John  Roberts,  who  was 
also  bis  endorser  upon  other  notes,  certain  property  at  a  va- 
luation,  but  which,  Upon  settlement  of  accounts  between 
them,  fell  short  of  Janney's  responsibility  to  the  b<^k  upon 
his  endorsement,  1.980  dollars  88  cents;  for  which,  by 
agreement  between  the  parties,  Shreeve  gave  to  Janney  five 
bonds,  payable  in  five  annual  instalments,  and  Janney  was 
to  pay  the  note  to  the  bank^  upon  which  he  was  the  endor- 
see The  note,  however,  was  continued  running  in  the 
bank  in  its  original  form,  Janney  appearing  responsible  as 
endorser  only.  This  not^  Was  renewed  from  time  to  time 
until  the  19th  of  May,  1809,  when,  by  the  payments  which 
had.  been  made  by  Janney  out  of  the  p|t)perty  assigned  bj 
Shreeve,  it  was  reduced  to  the  sum  of  3,306  dollars ;  and 
Janney  himself  having  failed  about  this  time,  Jia  further 
payments  were  made  upon  this  liote  until  the  month  of 
June,  1818.  when  Shreeve,  after  a  k>ng  absence,  returned 
to  Alexandria,  and  was  called  upon  by  the  hank  for  pay- 
ment of  his  note,  upon  which  he  paid  the  sum  of  3,3 $5 
dollars  29  cents,  being  the  amount  of  principal  and  interest 
due  upon  the  five  bonds  which  he  had  given  to  Janney* 

Upon  this  brief  statement  of  the  facts  as  betweep  Shreeve 
and  Janney,  it  will  be  keen,  that  Shreeve  was  exposed  to  a 
double  responsibility  for  the  same  debt.  He  was  liable  on 
his  note  held  by  the  bank,  (unless  the  bank  may  be  consider- 
ed as  having  assented  to  the  arrangement,  and  accepted 
Janney  as  solely  responsible  on  the  note,  which  will  be 
hereafter  considered,)  and  he  was  also  liable  to  Janney  on 
the  bonds  which  he  had  given  him.  For  the  purpose  of  in-, 
demnifying  Shreeve  against  his  responsibility  to  the  bank, 
Janney  gave  him  the  instrument  bearing  date  the  Istof 
March,  18t)9,  acknowledging  that  ^reeve  had  satisfied  him 
by  his  bonds  of  the  28th  of  February,  1 809,  for  all  demands 
against  him  as  security  at  bank^  and  for  all  other  accounts ; 
and  that  the  note  aHove  I'eferred  to,  although  originally  dis- 
coimted  for  the  use  of  Shreeve,  was  continued  in  his  dame, 
but  for  the  conyenience  of  him,  Janney,  and  ^pgaging  to 
aave  Shreeve  harmless  from  the  said  note,  and  in  due  time 
lo  take  it  op. 
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Ad  objection  is  here  made  to  sustaining  this  bill  in  equity,      \  g27« 
because  there  was  a  complete  and  adequate  remedy  at  law. 
But  this  objection  cannot  he  sustaim'd.     The  bonds  given 
by  Shreeve  to  Janney  were  t»im|ily  for  the  pajment  of  mo- 
ney, and  although  the  consideration  for  which  they  were    j|,^  ,^.,„|yf 
given  had  failed  by  Janney *s  neglect  to  pay  up  the  note  in  beio*  eutitivd 
the   Bank  of  Potomack  according  to  his  engagement,  this  ^quiu*  *^  not 
could  not  have  been  set  up  at  law  a^  a  defence  in  the  suit  ^y^'^%  •  com- 

'  pli'te  una  ad«« 

upon  the  bonds ;  nor  ^ould  he.  in  that  suit,  have  set  off  the  quate  rtmedy 

^B  Aft     lAMff 

amount  paid  to  the  bank  upon  his  note.  The  engagement 
of  Janney,  on  fltesuniing  the  payment  of  the  note  to  the  bank, 
was  a  contract  of  indemnity  only,  and  rested  in  damages, 
and  could  never  form  the  i^uh;ect  of  a  set-off  at  law ;  and 
although  an  action  at  law  might  be  muintained  against  Janney 
upon  this  indemnity,  it  would  be  going  too  far,  even  if  Jan* 
ney  was  bolvcnt,  to  say,  that  a  Court  of  equity  could  not  in- 
terpose and  stay  a  recover}'  upon  the .  bondt^.  but  that  the 
party  miii^t  be  turned  round  to  his  remedy  at  law  upon  his 
indemnity.  But,  in  the  present  vase,  it  would  be  ^rws  in* 
justice,  and  a  certain  denial  of  all  rc*med>,  to  refuse  relief 
on  this  ground.  Janne)  having  become  iuholvent.  There 
was,  then,  no  defence  at  law  whiih  Stireeve  could  have  set 
up  against  these  bonds,  nor  had  he  an}  other  rcmed}  at  law 
to  which  he  was  bound  to  resort. 

Was  there,  then,  any  defence  which  h  ^  r.ould  have  set  up 
against  a  siHt  upon  his  note  if  he  had  perniitied  the  Imnk  to 
prosecute  him  ?  N  «ne  is  perceived  by  the  Court.  He  stood 
upon  the  note  as  maker,  and  was  liable  to  the  bank  as  such ; 
and  although,  by  the  agreement  between  him  and  Janney, 
the  note  was  continued  in  that  form  for  the  convenience  of 
Janney,  yet  the  bank  was  no  party  to  that  arrangement, 
and  could  not  be  l>ound  by  it.  Even  admitting  the  knowledge 
of  that  agreement  by  the  bank^  it  certainly  could  not  have 
been  set  up  as  a  defence  to  the  note,  unless  if  could  l>e 
shown,  that  there  was  an  express  or  implied  agreement  to 
accept  Janney  as  the  debtor,  and  to  ditKrliar^ge  Shreeve. 

It  has  been  ui^ged,  however,  on  the  part  of  the  appellants, 
that  the  statute  of  limitations  bad  run  against  the  note,  and 
that  Shreeve  might  and  ought  to  have  availed  himself  of  if , 
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18^.  If  the  statnte  of  limitations  bad  ran  against  this  note,  and 

might  have  been  pleaded,  we  sboold  be  veiy  unwilling  to  say 
tbat  Shreeve  was  bound  to  plead  it.  It  is  a  defence  which 
a  party  may  often  avail  himselfof  with  great  justice  and  pro- 
#ru  I  t  .iM  pn^ty.  But  whether  he  will  or  not,  must  be  left  to  bis  own 
ddt  bound  to  election*  It  IS,  however,  unnecessary  to  ioqnif«  into  the 
tututo^Ai^- ^"^  or  obligation  of  Shreeve  to  have  pleaded  the  sUtute, 
tatioDf*  under  the  circumstances  of  the  case,  because  we  do  not 

think  it'  could  have  been  set  Up  as  a  defence  to  the  ac^* 
tion. 

The  leherof  license  given  by  the  bank  to  Shreeve  bears 
date  on  the  lith  Januaiy,  1809,  and  was  for  the  term  of 
seven  years,  which,  of  coarse,  expired  in  January,  1816.  It 
certainly  cannot  be  pretended  that  the  statute  ran  during  the 
continuance  of  this  letter  of  license.    Payment  of  the  note 
was  demanded  by  the  bank,  and  made  by  Shreeve,  in  June, 
1818,  about  two  years  and  five  months  after  the  expiration 
of  the  letter  of  license,  a  period  much  within  the  time  ne- 
cessary to  bar  the  action. 
The  astignee     'The  next  inquiry  is,  whether  Scott,  the  assignee  of  Jan- 
^icT'^to  ^"ke  "^y*  ^^  acquired  any  greater  right  or  intei'est  in  these  bonds 
i^m,  mi^ect  than  Janney  himself  had.    So  far  as  relates  to  the  question, 
titi    ezttUng  whetlier  the  consideration  had  failed,  the  assignee  stands 
orLriDia   pw*  precisely  in  the  situation  of  the  original  party.    He  took  die 
tUt.  bonds  subject  to  all  existing  equities.    This  is  the  settled 

rule  in  chancery,  and  that  which  is  recognised  by  the  laws  of 
Vii^nia  which  are  in  force  in  Alexandria.  Nor  has  any  thing 
occurred,  since  the  assignment,  to  give  to  Scott  or  the  credit- 
ors of  Janney  any  additional  rights.  These  bonds  were  as- 
signed by  Janney  as  his  own  property,  and  for  the  benefit  of 
his  own  creditors,  which  was  a  violation  of  the  trust  and  confi- 
dence reposed  in  him  by  Shreeve.  They  were  given  ex- 
pressly, according  to  the  agreement  of  the  parties,  to  provide 
for  the  payment  of  the  note  to  the  bank  of  Potomack ;  and  it 
is  admitted  that  no  part  of  this  note  has  been  paid  out  of  die 
funds  of  Janney*  The  note  had  been  reduced  from  ^6,300 
to  ^3,306,  at  the  time  Janney  failed  in  the  spring  of  1 809 ; 
but  these  payments  were  made  out  of  Shreeve's  funds,  as-i 
signed  by  Janney  to  Roberts  by  the  deed  of  the  1 1th  of  Au- 
gust. 1 80&«  And  it  is  also  admitted  that  Scott,  the  assignee 
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bas  made  no  payments  upon  this  note  since  the  assignment  to       ]  327, 
him.     The  creditors  of  Janney  have,  therefore,  been  de-  >^ 
prived  pf  none  of  hi^  funds,  nor  can  they. have  any  right  to       ^^'^^ 
claim  the  benefit  of  those  bonds,  which  must  be  deemed  to     8lireeva. 
have  been  held  by  Janney  in  trust  for  the  bank,  and  not  as      d      1  1 
bis  own  property.  inquiry,  whe 

The  o  y  remaining  inquiry  is,  wliether  the  bank,  by  any  J,^j'  ^cce^jjud 
express  or  implied  agreement,  accepted  Janney  as  tbpir'^*""*^  m 
debtor,  and  discharged  Shreeve  from  his  responsibility.        or,  und   di§- 

The  answer  of  the  appellant,  Scott,  alleges,  that  Janney  pf^'*^  *• 
considered  himself  as  having  assumed  the  payment  of  the 
note  in  question,  and  that  he  was  considered  debtor  to  the 
bank  for  the  same,  and  was  solely  relied  upon  by  the  bank 
for  the  payment  of  the  note.  That  he  believed  the  bank 
bad  full  knowledge  of  the  deed  of  the  1  Ithof  Au^^ust,  1^08, 
by  which  provision  was  made  for  the  payment  of  the  iiote, 
and  were  satisfied  with  it.  And  he  further  alleges,  that  the 
bank  was  so  well  satisfied  with  this  provision,  that  it  coDsi* 
dered  neither  Janoey  nor  Shreeve  liable  for  it. 

If  these  all^ations  were  supported  by  proof,  they  would 
go  far,  if  not  conclusively,  to  show  that  the  bank  had  adopt- 
ed Janney  as  solely  responsible  for  the  -  note,  and  had  dis* 
charged  Shreeve.  If  so,  the  payment  by  Shreeve  would  be 
considered  voluntary,  and  without  any  legal  obligation,  and 
would  form  no  objection  to  the  recovery  on  the  bonds. 

The  bank,  however,  denies  it  was  a  party  ^  the  arrange* 
ment  made  by  the  deed  of  the  11th  of  August,  1808,  or 
that  it  made  any  stipulation  or  agreement  with  Shreeve  or 
Janney,  in  any  manner  connected  with  that  deed,  unTesa 
the  order  of  the  12th  of  January,  1809,(the  letter  of  license,) 
be  considered  as  connected  with  it.  The  answer  further 
denies,  that  the  bank  ever  did  release,  or  agree  to  release, 
Shreeve,  or  that  it  ever  did  look  solely  to  , Janney,  or  the 
trust  estate  created  by  the  deed  of  the  1 1th  of  August,  1808« 
It  admits,  that  when  this  deed  was  executed,  Janney  and 
Roberts  were  both  directors  of  thie  bank,  but  avers,  that  no 
proposition  in  relation  to  it  ever  came  before  the  board  pre<» 
yious.  to  the  12th  of  January,  1 809«  when  the  letter  of  license 
was  granted  to  Shreeve,  with  the  concurrence  of  Janney 
and  Roberts,  sitting  and  acting  as  directors  of  the  bank. 

Voi^  XII.  77 
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1897.  The  answer  of  Scott  is  not  evidence  against  the  bank, 

and  his  allegations  with  respect  to  the  hank^4  having  accept- 
ed  Jauney  as  the  sole  debtor  lor  this  note,  are  entirely  un- 
supported by  proofs,  and  muHt  be  laid  out  of  view,  as  they 
are  positively  denied  by  the  answer  of  the  bunk,  and  whick 
answer  is  strongly  supported  by  the  order  for  the  letter  of 
license,  which  was  granted  subsequent  to  the  arrangruieoC 
between  Shreeve  and  Janney.  For,  if  the  bank  had  consi- 
dered Shreeve  exonerated  from  thic  payment  of  the  note, 
there  could  have  been  no  necessit}  for«  or  propriety  in,  giv- 
ing him  a  letter  of  license.  Indeed,  it  would  have  been 
absurd  to  give  a  letter  of  license  to  a  man  who  was  not  a 
debtor  to  the  bank.  The  order  for  this  purpose  is  cautious- 
ly drawn,  so  as  to  retain  the  responsibility  of  both  maker  and 
endorser.  The  indulgence  is  granted  expressly  upon  the 
condition  that  it  is  sanctiofied  by  Janney,  and  without  lessen- 
ing the  right  of  the  bank  against  him. 

Nor  is  the  bank  chargeable  with  nes(li|;cnce  that  can  in  any 
manner  prejudice  its  rights,  or  of  which  the  appellant  has 
any  right  to  complain.  The  indulgence  was  granted  with 
the  concurrence  of  Janney,  and  under  an  impression,  no 
doubt,  by  all  parties,  that  the  trust  fund  created  by  the  deed 
of  the  11th  of  August,  180-  would  be  sufficient,  to  satisfy 
this  note.  And  it  was  upon  this  supposition,  no  doubt,  that 
the  letter  of  license -for  seven  years  was  granted  to  Shreeve. 
No  steps  would  be  taken  «  gt<inst  bim  until  the  expiration  of 
that  time,  and  demand  of  payntf  ut  was  made  as  soon  there- 
after  as  he  returned  to  Ale  andria. 

The  utmost,  then,  that  can  be  alleged  against  the  bank, 
is,  that  it  had  full  know-ledge  of  the  provision  made  by 
the  deed  of  the  1 1  th  of  August,  1808,  for  .the  payment 
of  this  note.  And,  admitting  that  provision  to  have  been 
"amply  sufficient,  it  would  not  bind  the  bank  without  its  as« 
sent  to  resort  to  that  fund  alone,  and  discharge  the  parties 
to  the  note.  The  bank  could  have  no  objection  to  the  pro- 
vision made  by  that  deed  for  the  payment  of  the  note,  as  it 
would  add  to  its  security  if  the  maker  and  endorser  were 
also  held  responsible.  And  the  proteedings  in  relation  to 
the  letter  of  license  are  conclusive  to  show,  that  it  was  the 
understanding  of  all  partieS|  that  the  bank  had  not.  at  that 
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time,  relinquished  its  claims   upon  Janney  and  Shreeve      1837* 
for  the  payment  of  the  note. 

We  are,  accordingly,  of  opinion,  that  the  decree  of  the 
Court  below,  granting  a  perpetual  injunction  against  the  ap- 
pellanc,  and  a  dismission  of  the  bill  as  to  the  bank,  be  affirm- 
ed, with  cost?. 


[Adxiraltt  Jueisbictiok/i 
Raksav  against  Allboi^e. 

^ikgre.  Whether  a  mii  in  j)ersonam  in  the  Admiralcy  may  be  miili- 
tained  against  fhc  mvuer  of  h  ship  by  material  men  furnishing 
suppli^'s  for  the  ship  n  h^r  home  port,  where  the  local  law  gires 
DOSpecitW'  ii"n  iiixni  I  he  ship  which  c^n  h^Vnforced  hja  proceed* 
ing  tfi  rem  f 

However  this  may  be  in  general,  such  suit  cannot  be  maintained 
where  the  owner  has  given  a  negotiable  jpromissory  note  for  the 
debt,  which  is  not  tendered  to  be  given  up,  or  actuully  surrendered, 
at  the  hearing. 

APPEAL  from  the  Circuit  Court  of  Maryland. 

This  was  a  libel  filed  in  the  District  Court  bj  the  appel- 
lant, Ramsey,  agaiust  the  respondent,  Allegre,  alleging  that 
tbe  appellanih;  at  the  special  instance  and  request  of  the  re« 
epondent,  owner,  ship's  husband,  or  consignee  of  the  sclioo* 
ner  Dorothea,  had  perforated  various  work  and  labour,  and 
found  and  provided  various  materials  for  the  use  of  the  said 
schooner,  to  equip  and  prepare  hnr  for  a  voyage  on  the  high 
seas,  amounting  to  the  sum  of  2,428  dollars,  84  cents ;  that 
the  appellant  had  often  applied  to  the  respondent  for  pay- 
ment, and  been  refused ;  and  prayint;  procf;!rs  according  to  the 
course  of  the  Admiralty,  iic.  A  plt*a  was  filed  by  the  re- 
spondent, alleging,  among  other  things,  that  he  had  given  the 
libellant  his  negotiable  promissory  note  for  tlic  debt.  If 
appeared,  at  (lie  hearing,  that  the  appellant  iiad  furni^lied 
the  materials  in  question  at  the  respondent'?  retruest.  and 
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1 8-2  7.      that  (he  letter  had  given  his  n^otiable  promissory  nole  for 
Vi^-v^  the  same,  which  the  ap|.»eliant  accepted,  giving  the  following 
^Tf**^     receipt  therefor :  "  Received  a  nole,  at  four  mojUhs,  which, 
AHegre.     when  paid,  will  be  in  full  for  the  above  amouiit/^  1  he  note 
not  having  been  paid,  this  suit  wa?  brought.     The  District 
Court  dinmissed  the  libel,  upon  the  ground,  that  the  jurisdic- 
tion of  that  Court,  as  an  Instance  Court  ol  Adniiraltj,  in  the 
cause,  was  waived  by  the  acceptance  of  the  proniigsor}*  note: 
and  the  decree  having  been  affirmed  in  the  Circuit  Court, 
upon  the  same  ground,  the  cause  was  brought  by  appeal  to 
this  Couii;. 

Feb.  idih.  '^^^  Attorney  General  and  Mr.  Meredith^  for  the  appellant, 
argued,  tlia I  the  District  Courts,  proceeding  as  Courts  of  ad* 
roiralty  and  maritime  jurisdiction,  might  take  cognizance  of 
material  suits  by  material  men,  either  tn  personam  or  wi 
rem,'^  Thr  only  question  luTe  was,  wheiher  the  jurisdic- 
tion was  waived  b}  the  appellant's  taking  the  note  as  condi- 
tional payment.  Th^  note  did  not  extinguish  the  debt,  and, 
consequently,  couid  not  aiTect  the  jurisdiction  which  origi- 
nally attached  on  account  of  the  nature  oi  tlie  debt  With- 
out some  special  agreement  to  consider  the  note  as  payment, 
it  could  not  be  so  regarded.  It  only  operated  as  a  suspen- 
sion of  the  remedy  during  the  time  allowed  for  its  payment. 
If  unpaid,  the  part}  mij;ht  resort  to  his  original  right  of  ac- 
tion, as'  if  no  note  had  been  given.*  Such  is  the  doctrine  of 
the  common  law  5  and  the  civil  law,  which  gave  the  rule  to 
the  admiralty,  would  be  found  in  accordance.  A  novation 
IS  the  substitution  of  a  new  for  an  old  debt,  by  which  the 
latter  is  extinguished.  It  may  ba  made  of  a  debt  payable  at 
a  future  day,  or  of  a  debt  presently  due,  by  a  new  engage- 
ment, allowing  a  term  of  credit.  But  the  consent  of  the  crc- 
ditor  nmist  be  positively  declared,  as  the  law  will  not  pre- 
sume tliat  he  means  to  abandon  his  rights  under  the  tirst 
contract.'  No  authority  or  principle  could  be  found  to  war- 

a  The  General  Smith.  4  fyjieat.  Rep.  4S8. 

h    Chltty  tm  BjUs,  5  ed.  \<»S,  ISO.     6  Cramh.  253,     2  H.  Blacl:, 
3r7.    5  T^rT^  Jiz-p.  111.     1  Eicm' Pothkr,  S80.  (a.) 
•c  dE?iMifU*i«P«l^ier,380,3d6. 
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rant  the  assertion,  that,  althoujjh  the  original  contract  in  this      j  ^^T. 

case  was  not  extinguished,  the  ^usprnfion  of  thii  right  of  ac-  .^^-./^^^ 

tion  took  aw^jv  the     insdiction  of  the  admiraltj,  so  that  it  Ramsay 

could  not-a^ain  be  resoricd  to.  Allegre. 

Mr.  ffo^/mrn  and  Mr.  .Mfy^r,  contra,  insisted,  that  the  pro- 
missor}'  note  given  in  this  case  was  a  persoiial  scrurily  taken 
on  land,  and  in  all  resipccts  assimilated  the  case  to  that  of  the 
claim  for  the  ma^tc^^s  wqges.  Although,  in  general,  locali- 
ty might  not  be  the  (e»t  of  admirahy  jurisdiction,  it  might 
reasonably  be  contended  that  where  the  credit  is  personal, 
and  Xhfi  sccurit)  of  a  kind  exclusively  cognizable  at  com- 
mon law  the  locality  should  fix  the  jurisdiction.  In  the  case 
of  conlr*.  s,  the  admirnlt)  jurisdiction,  in  personam,  ought  to 
be  nu-n*ly  co-extensivc  with  the  proceeding  in  rem:  and  as 
the  domestic  character  of  the  vessel  frcrd  the  thing  from  ju- 
risdiction, the  person  of  the  owner  ought  also  to  be  exo- 
nerated.' As  a  sccuritv  haH  been  accepted,  which  had 
the  effect  of  extin^uUhing  a  common  law  lien  during  the 
term  i»f  the  note,  no  procv  ss  could  liavc  been  instituted  in  the 
admiralty  on  the  original  contract ;  and  the  idea  of  reviving 
a  jurisdiction,  which  had  been  thus  suspended,  was  a  no- 
velty not  countenanced  by  any  legal  analog}'.  Supposing 
the  jurisdiction  of  the  Admiralty  to  be  dependant  upon  the 
existence  of  a  lien  as  defined  by  positive  law,  the  authorities 
would  show  that  such  a  lien  was  extinguished  at  tommon 
law  by  a  new  agreement.*  It  had  been  expressly  deter- 
mined, that  in  case^  of  dealings  or  obligations,  naturally 
within  the  appropriate  jurisdiction  of  the  Admiralty,  if  a 
special  contract  be  entered  into,  or  a  special  security  be  ta- 
ken, the  common  law  jurisdiction  will  attach  as  inordinary 
cases,  even  though  the  new  agreement  docs  not  openitc 
technically  by  way  of  extinguishment.' 

Mr.  Chief  Justice   Marshall  delive.red  the  ^P^^^^^^  ^^  \£arch  td 
the  Court :  that,  as  it  did  not  appear  by  the  record,  that  the 
note  had  been  tendered  .to  be  given  up,  or  actually  surren- 

a  4  fHuat  Rep.iSi. 

b  Ytlv,  86.     Stlw.  N.  P.  1103.     3  Burr,  1498. 
c  4  Burr.  19^0.    1  Peters'  Ad.  Dee.  t^H.    ^  Term  Rep.  UtO.    Z 
Brg.  Cw.  end  Adm.  Lan^  sa.  87.    l  &dik.  31. 
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1827.  dered,  at  the  hearing  in  the  Court  below,  the  decree  would 
be  aifiriiied,  it  not  being  necessary  to  consider  the  general 
question  of  jurisdiction. 

Mr.  Justice  Johnson.  I  concur  with  mj  brethren  in 
sustaining  the  decree  below,  but  cannot  consent  to  place  mj 
decision  upon  the  ground  on  which  they  have  placed  theirs 
I  think  it  high  time  to  check  this  silent  and  stealing  progress 
of  the  Admiralty  in  acquiring  jurisdiction  to  which  it  has  no 
pretensions.  Unfounded  doctrines  ought  at  once  tQ  be  met 
and  put  down ;  and  dicta,  as  well  as  decisions,  that  cannot 
bear  examination,  ought  not  to  be  evaded  and  permitted  to 
remain  on  the  books  to  be  commented  upon,  and  acquiesced 
in,  by  Courts  of  justice,  or  to  be  read  and  respected  by 
those  whose  opinions  are  to  be  formed  upt>n  books.  It  af- 
fords facilities  for  giving  an  undue  bias  to  public  opinion, 
and,  I  will  add,  of  interpolating  doctrines  which  belong  not 
to  the  law. 

There  need  be  no  stronger  illustration  given  than  this 
case  affords.  Here  is  a  libel,  in  personam^  on  a  contract, 
in  the  AdmmHU  filed  expressly  upon  the  authority  of  the 
case  of  The  Geh'tral  Smith.  I  had  never  read  the  report  of 
thatcas^  that  I  recollect,  until  the  argument  in  this  cause; 
or,  if  I  had,  I  attached  so  little  importance  to  any  thing  in  it 
besides  the  point  that  it  decides,  as  to  have  forgotten  that 
such  doctrines  were  to  be  found  in  the  reports  of  our  deci- 
sions. But^  upon  being  examined,  what  does  it  amount  to? 
A  gentleman  of  the  bar,  whose  knowledge,  particularly  in 
the  Admiralty,  commanded  the  highest  respect  in  this  Court, 
is  reported  to  have  laid  down  a  doctrine  in  very  explicit 
terms,  which,  I  will  venture  to  say,  has  lio  authority  in  law ; 
and  the  Court,  carried  away  probably  by  the  influence  of 
his  concessions,  echoes  them  in  terms  which  are  not  only 
not  called  for  by  the  case,  bi|t  actually,  as  I  conceive,  con- 
tradicted by  the  decision  which  is  rendered. 

The  correctness  of  the  decision  in  the  case  of  The  Ge* 
neral  Smiths  cannot  he  questioned ;  it  dismisses  the  libel 
upon  the  ground,  ^*  that  material  men  and  mechanics,  fur- 
nishing repairs  to  a  domestic  ^^liip,  have  no  particular  lien 
upon  the  ship  Ibcii  for  the  recovery  of  their  demands.'^ 
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But  why  have  they  no  lien  upon  the  ship  ?  or,  to  speak  more      j  327^ 
correctly,  why  are  they  precluded  from  a  ren^edy  in  the  Ad    \^^y^^^ 
miralty  for  8uh;crtint;  the  ship  to  arrest  and  sale  in  order  to     *^»^**y 
satisfy  their  demands?     It  is  because  jurisdiction  over  the     AUegre. 
contract   has   been   taken    from   the  Courts  of   Admiral- 
ty, and  the  exercise  of  jurisdiction,  in  such  a  case,  prohi- 
bited to  them  by  the  common  law  Courts  of  Great  Britain 
for  hundreds  of  jears*     And  it  is  a  fact  of  the  most  positive 
certainty  and  notoriety,  that  so  far  from  retaining  jurisdic- 
tion over  this  contract  in  personam^  after  being  driven  from 
jurisdiction  tn  rem^  tliat  the  form<^r  was  first  surrendered,  and 
that  in  the  most  unequivocal  terms. 

1  refer  to  the  resolutions  of  February,  1632,  adopted  l>y 
the  King  in  council,  and  subscribed  bv  all  the  judges  in  Eng- 
land, and  to  be  found  in  the  collection  of  the  sea  laws,  and 
in  various  other  books;  by  the  second  section  of  the  second 
article  of  which  it  is  declared;  that  ^^  if  suit  be  in  the  Court 
of  Admiralty  for  building,  or  mending,  saving,  or  necessary 
victualing  pf  a  ship.  at[aih$t  the  nhip  itself,  and  not  agaimt 
any  party  by  nantf^  but  such  as  for  his  interest  makes  him- 
self party,  (i.  e.  a  claimant,)  no  prohibition  is  to  be  grant- 
ed, though  this  be  done  within  the  realm.'^ 

This  resolution  implies  an  express  recognition,  that  if  such 
suit  be  instituted  against  the  prrsou^  a  prohibition  AinW  issue. 
And  this  I  hold  to  be  the  test  of  admiralty  jurisdiction;  for 
wherever  a  prohibition  will  issue,  the  jurisdirtion  has  been 
taken  away  from  thi^  admiralty,  or  it  never  possessed  it. 
And,  accordingly,  for  two  hundred  years  has  this  jurisdiction 
been  abandoned  by  the  British  Courts,  with  the  single  es« 
ception  of  seamen's  wages  ;  an  exception,  of  which  it  may 
emphatically  be  said,  ^^  probat  regulam?'*  For,  if  any  one 
will  take  the  trouble  to  refer  to  the  language  of  Ch.  J.^  Holt, 
in  the  case  of  Clay  v  Snelgmve^  he  will  there  tind  it  said, 
^^  that  it  is  an  indulgence  that  the  Courts  at  Westminster 
permit  mariners  to  sue  for  their  wages  in  the  Admiralty 
Court,  because  they  may  all  join  in  suit,  aiid  is  grounded- 
upon  the  principle,  that  '  communis  error  factt  jus,^ '' 
{Lord  Raym.  676.) 

This  privilege  is  denied  to  the  master,  and  even  to  a  mate 
succeeding  to  the  master,  when  he  sues  for  bis  wages  as 


616  CAS£S  IN  THE  SUPREMfe:  COURT 

1 897.  master;  so  rigid  are  the  Courts  of  Westminster  id  confining 
the  admiralty  to  the  few  contracts  oVer  which  it  is  permitted 
to  retain  jiirisdiction.  And  when  it  is  argued,  ttiat  this  dis* 
crimination,  to  th(^  prejudice  of  the  master  is  confined  to 
his  suit  in  rem^  and  that  no  case  can  be  found  in  which  his 
remedjf  inpetsonam^  in  the  admiralty,  has  been  denied  him, 
it  bccom*  8  necessary  to  remind  counsel,  that  this  ma)  have 
proceeded  from  no  oue'i*  ever  having  had  the  temerity  to 
prefer  such  a  suit — a  consequence  which  would  necessarily 
follow  from  what  I  hold  to  be  undeniable,  that,  except  on 
the  contract  for  seamcn^s  wages,  tht  proceeding  in  personam 
upon  contracts  is  now  unknowu  to  the  British  admiralty  tri- 
bniiaU. 

I  will  sketch  a  brief  history  of  the  admiralty  jurisdiction 
over  contracts,  and  a  view  of  its  present  state. 

The  study  of  the  history  of  .the  admiialt)  jurisdiction  in 
England,  in  common  with  thlit  of  all  ihe  Courts  of  that 
kingdom,  except  the  common  law  Courts,  presents  an  in* 
structive.  lesson  on  the  necessity  of  watching  the  advance- 
ment of  judicial  power,  in  common  with  all  power;  inas- 
much  as  it  show^  in  what  small  beginnings,  and  by  what  in* 
direct  and  covert  means,  aided  by  perseverance  and  inge* 
nuity,  originated  the  mighty  structures  against  wl»!cb,  uiti* 
mately,  the  legislative  and  judicial  power  of  the  country  had 
to  exert  the  full  force  of  their  united  efforts. 

The  vast  variety  and  importance  of  the  subjects  which 
the  admiralty  had  appropriated  to  itself,  will  appear  in  a 
vanety  of  autu  ^rs ;  but  I  would  refer  the  reader  to  GodoU 
phWs  ^^  View  oj  ihe  iddmiral  Jurisdiction,'^^  as  well  for  its 
antiquity  as  the  great  learning  and  respectability  of  the  au- 
thor. There,  it  will  be  seen,  that  the  admiralty,  before  the 
time  of  Richard  IL  had  arrogated  to  itself  a  ^ope  of  judi- 
cial,  legislative,  and  ministerial  power,  which  withdrew  from 
the  trial  by  jury,  and  placed  under  the  surveillance  of  the 
crown,  of  which  the  admiralty  was  only  the  representative, 
more  than  half  the  jurisprudence,  and  particularly  the  com* 
mercial  jurisprudence  of  the  kingdom. 

The  statutes  of  13th  and  15th  Richard  11*  were  passed  to 
set  limits  to  this  power,  but  such  was  the  stability  it  bad  al* 
ready  acquired,  that  it  was  not  until  the  act  of  2  Henry  ]  V 
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tt  11  wtiicbftve  to  the  labject  etactly  the  right  which  the      t827. 
^ODStiiuf ion  b(  |})e  United  SUites  give^  to  it<>  citizeos,  atetinst  -^^^  ^^^ 
aficorifititutiofiAl  laws,  wan  passed,  that  ihip  ovci^rown  power     ^■^••y 
coujif  Be  effbrtiiall^  restrained.    For  it  cotfld  then  no  Ion-     Alle^re^ 
ger  preiirribe  its  own  limits  in  prejudice  of  the  individoal 
^and  to  the  exclusion  of  his  common  law  rights.    Neiiner 
the  King  nor  his  proctor  could  aoj  longer  justify  or  secure 
the  individual  who  resorted  to  the  .^dmiraljty  in  a  case  ia 
which  the  common  law  could  give  redress.    (3  Levinz* 
353.) 

*  The  act  of  1 3  Richard  says,  upon  complaint  of  encroach-< 
ments  made  by  the  admirals  and  their  deputies,  it  iM  enact- 
ed, ^^  that  the  admirals  and  their  deputies  shall  meddle  with 
nothing  done  within  the  reahn,  but  only  with  things  done 
upon  the  sea ;''  and  the  15th  Richard,  c.  3.  ^Mhat  in  all 
contracts,  pleas,  and  quarrels,  and  other  things  done  within 
the  bodies  of  counties,  by  land  or  waten  the  admira'  shall 
have  DO  cognizance,  but  they  shall  be  tried  by  the  law  of 
the  land/'  Atid  the  2d  Henry  IV.  c.  11.  provides,  ^Mhat 
be  that  finds  himself  aggrieved  against  the  form  of  the  sta-» 
tutes  of  Richard,  shall  have  his  action  b7  writ  grounded 
apon  the  case  against  him  (hat  so  pursues  in  the  Admiralty, 
and  recover  double  damages.'' 

The  check  given  by  legislative  provision  was  fo  lowed  up 
by  prohibitions  from  the  common  law  Courts,  and  suits  un-c 
der  the  statute  of  Henry,  until,  upon  the  murmurs  of  the 
Lord  High  Admiral  at  the  checks  imposed  upon  his  power, 
the  subject  was  taken  up  by  the  King  in  council  in  1632, 
and  a  kind  of  compromise  entered  into,  to  which  all  the 
difierent  tribunals  appear  to  have  at  first  conformed ;  but  in 
which,  after  a  time,  the  common  law  judges  appear  to  have 
discovered,  that  the  crown  and  the  Admiralty  had  gained 
too  decided  an  advantage  over  them  to  admit  of  its  being 
adhered  to  as  a  cprrect  expo!>itton  of  the  statutes  of  Richard. 
Hence,  in  the  3d  edition  of  Croke^s  Reporti^  at  the  end  of 
the  2d  volume,  we  find  these  resolutions  declared  to  be  of 
no  authority,  as  undoubtedly  they  were  not,  since  it  was  not 
a  regular  judicial  act.  But  in  this,  it  must  be  noticed,  that 
Uie  authority  denied  to  tliose  resolutions  was  not  on  thesub* 
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1 827.     J^c^  ^^  ^^^  powers  whidk  the  Admiralty  reiiopiiced,  hot  ol 
those  which  they  retained. 

Upon  this  ground,  it  is  well  known,  that  thoie  resohitioM^ 
although  printed-jh  the  Ist  and  2d  editions  of  Croh^k  Ri* 
p9rtSi  were  omitted  from  the  3d.  Tlie  mantiraa  at  the  end 
ot  the  edition  of  1 767,  declares  their  rejection  as  aothori^* 
But,  even  before  tb^  adoption  of  those  resolutions,  a  deci* 
sion  had  taken  place,  which  was  conclusive,  as  well  against 
their  jurisdiction  over  the  particular  contract  here  under 
consideration,  as  against  their  right  of  proceeding  upon  it 
by  process  in  personam. 

I  allude  to  CraddocVs  cas$y  (3  Brozvnl.  37.)  which  was 
decided  in  the  7th  of  James,  or  in  the  year  1608,  twenty- 
^our  years  before  the  date  of  these  resolutions.  This  was 
listinctly  the  case  of  a  material  man ;  bis  purchases  were 
of  cordage,  powder,  and  shot,  for  a  ship,  and  the  party  of 
whom  they  were  bought  sued  Craddock  in  the  Conrt  of  Ad* 
miralty •  A  prohibition  was  granted,  and  the  reason  assigned 
by  the  Court  is,  that  the  statute  13  Richaitl  II.  «'  that  the 
admiral  shall  not  meddle  with  things  made  within  the  realm, 
but  otAy  of  things  made  upon  the  sea,  and  here  the  contract 
was  at  St*  Katharine's  Stairs,  in  the  body  of  a  county.''  And 
thus  we  see,  that  in  the  resolutions  iilluded  to,  the  claim  to 
jurisdiction  inpersanami  denied  the  Admiralty  by  the  eflact 
of  that  adjudication,  is  abandoned  by  them  $  at  the  same 
time  that  they  assert  the  right  to  exercise  jurisdiction  m  rem 
upon  the  same  class  of  contracts.  It  wa«  not  long  after, 
however,  that  the  exercise  of  jurisdiction  m  rem  was  sda6 
taken  from  them.  And  yet  there  is  a  semblance  of  autho* 
rity  for  their  having  exercised  it  during  the  interval  of  time 
between  the  adoption  of  the  resolutions.of  1633,  and  when 
fliey  were  declared  to  be  of  no  authority.  I  allude  to  that 
quotation  from  1  Rollers  Abr.  533.  which  is  copied  into  Bn- 
con^B  Abridgment^  p.  196.  of  the  Ist  vol.  and  there,  toge- 
ther with  the  note  which  refers  to  Cro.  Charles^  396.  has  re- 
mained the  permanent  source  of  many  an  error  to  those 
who  have  not  taken  the  trouble  to  examine  into  the  authori- 
ty for  the  law  there  laid  down. 

This  subject  will  be  found  learnedly  examined  in  the  cases 
of  Clinton  v.  Th^''  brig  Hannah  and  ship  General  Knox^de- 
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tided  ID  the  Admiralty  by  Judge  Hopkinson,  of  Pennsylva^ 
ma,  itk  the  year  1781  ;  and  by  Judge  Bee  in  the  Admiralty 
of  South  Carolina,  in  the  case  of  Shrewsbury  y.  The  sloqp 
Tho  Friendsy  in  1 786  ;  in  both  which  cases  the  authority 
of  those  quotations  is  rejected,  and  the  lien  of  the  ship- 
wright to  sue  in  rem  in  the  Admiralty  dented.  {BeeU  A<bn. 
i^p.419.4d3.) 

Both  those  cases  go  to  show  the  law  of  this  subject  at  the 
adoption  of  our  constitution,  and  they  merit  high  respect, 
both  for  the  known  abilities  of  the  judges  who  pronounced 
tbem,  and  the  intrinsic  learning  they  display.  They  show 
plainly,  that  the  quotations  mentioned  rest  altogether  on  the 
anthority  of  the  resolutions  of  1632,  to  which  certainly  no 
lawyc^  will  attribute  authority  any  farther  than  they  go  to 
show,  that  the  Admiralty  did  not  even  then  pretend  to  the 
jurisdiction  in  personam  upon  contracts  at  alf,  and  upon  very 
few  even  m  rem. 

It  may  seem  surprising,  that  from  the  time  of  Richard  the 
Second  down  to  the  beginning  of  tlie  17th  century,  the  ju- 
liadictioD  of  the  Admiralty  Court  should  have  attracted  so 
little  of  the  attention  of  the  common  law,  CouHs.  One. 
principal  cause  will  be  found  in  the  civil  wars,  and  the  low 
state  of  commerce ;  and  when  the  nation  returned  to  a  state 
of  tranquillity,  the  power  and  vigour  of  her  monarchs  left 
littl^  scope  for  legislative  or  judicial  action.  Yet  there  arc 
cases  to  show,  that  the  subject  was  not  forgotten;  and  when 
the  increase  of  commerce,  and  the  weak  reign  of  the  Stew- 
arts, presented  a  motive  and  an  opportunity,  that  the  atten* 
tion  of  the  nation  was  attracted  to  the  usurpations  and  un- 
constitutional power  exercised  by  that  Court. 

It  is  obvious,  also,  from  the  cases  and  discussions  of  that 
day,  that  the  common  law  Courts  were  embarrassed  by  a 
technical  difficulty,  arising  out  of  the  necessity  of  laying  a 
venue  to  every  action.  As  soon  as  this  was  removed,  (and 
the  advocates  of  the  Admiralty  murmur  very  much  at  the 
supposed  absurdity  of  removing  this  absurdity,)  the  pro- 
gress of  the  comn^on  law  Courts  was  rapid  in  wresting  from 
the  Admiralty  every  species  of  contract,  leaving  them  none 
to  act  upon,  on  which  they  could  themselves  render  coni« 
plete  justice  according  tOf the  established  rights  of  t|ie  par* 
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f8?7.  ^*^'  'I'hey  are  charged  ..4ith  abeurdity  and  inconsittency^ 
but  I  pronounce  the  charge  atterlj  groundteiia;  for  the  ooe 
principle  runs  through  all  their  decisions,  that  of  subjecting 
to  the  trial  b}  jury  every  cause  in  which  that  form  of  trial 
could  be  applied  without  injury  to  the  parties'  rights.  It  is 
true,  that  where  they  found  them  in  the  exereise  of  a  power 
analogous  to  that  of  a  Court  of  e()uity ,  they  did  not  take  from 
Ihc  Admiralty  a  pOwer  which  they  should  only  have  handed 
over  to  another  civil  law  Court;  they  had  no  motive,  if  they 
had  the  power,  to  make  the  transfer.  And  hence  the  Admi- 
ralty is  left  in  the  exercise  of  jurisdiction  in  cases  of  hypo- 
thecation^ bottomry,,  an  J  a  kind  of  specific  execution  be^ 
iween  part  owners  of  ships.  Their  jurisdiction  of  prize 
aid  salvage  are  royalties,  and  that  over  seamen's  wages  i& 
a  peculiarity,  but  perfectly  reasonable  and  consistent,  in 
whatever  light  it  be  viewed.  In  the  sea' laws  it  is  called  ^*  a 
custom  of  the  realm."  Ch.  J.  Holt,  we  have  seen,  pots  it 
OD  the  ground  of  a  positive  concession  and  commimtf  €trar» 
And  the  judges  often  say,  ^*  we  ptrmU  them  to  exercise  this 
jurisdiction,  because  they  may  sue  together  there,  and  mast 
sue  s^yerally  in  the  common  law  (Courts,  and  there  they  can 
have  remedy  upon  the  body  of  the  vessel,  which  they  can* 
not  have  llere;"  thus  |(lacing  the  exception  in  their  favoar 
upon  the  conceded  ^round  of  incapacity  in' the  common  law 
Courts  to  do  complete  justice,  and  tlie  equitable  ground  of 
preventing  a  multiplicity  of  suits. 

M)  own  opuiion  is,  that  it  stands  on  a  much  higher  ground^ 
and  has  its  basis  in  the  same  policy  which  makes  their  wages 
to  depend  on  the  safety  of  the  ship  they  navigate,  by  giving 
them,  in  that  event,  every  possible  chance  of  getting  com* 
pensated.  To  which  we  may  add,  that  their  thoughtless 
character  and  ignorance  renders  them  emphatically  the 
wards  of  the  Admiralty,  while  the  law  on  which  they  earn 
or  los^  their  wages  is  a  system  of  the  Admiralty.  The  as- 
sertion of  the  general  principle  against  the  captain's  con- 
tract, finds  its  solution  in  his  right  to  receive  the  freight  in 
preference  even  to  his  owner,  and  thus  to  pay  himself ;  and 
in  the  perfect  competence  of  the  common  law  Courts  to  do 
justice  in  his  contract  with  the  owner.  In  the  case  of  ran- 
som, be  %till  may  resort  to  the  Admiralty,  and  proceed  m 
rem. 
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dot,  rig^ht  or  wrong,  it  it  not  tor  bt  qoestioned  at  this  day,  1 837. 
mat  the  AAiiiraltjr  have  lost  their  jurisdiction  over  con-  >^^-"^ 
tracbi,  with  the  ezceptiona  stated.  The  most  animated  ad-  ^^^^^ 
irocates  of  the  Admiraltj  do  not  deny  this.  They  muiim  AUegie. 
bitterly  over  its  &II,  bat  uniformly  acknowledi^e  that  they 
are  ealogixing  the  dead.  In  Oodolphin^  Sir  Ltoline  Jenknul^ 
fforks^  and  the  collection  of  the  S^ta  Laws^  vrill  be  found  all 
in  Bobstance  that  ev^r  was  said  on  thic  subject.  Yet  they 
all  unequivocally  acknowledge  that  its  juiiisdiction  has  long 
since  been  at  an  end  over  contracts,  and  %n  personam,  with 
the  exceptions  I  have  stated ;  while  they  dwell  eloquently 
on  the  folly  of  plucking  this  ^*  diamond  from  the  crown  ;^' 
and  enlarge  greatly  on  the  inconvenience  of  leaving  to  a  jury 
the  decision  of  causes  wl^ich  could  be*  so  much  more  advan- 
tageously .disposed  of  by  a  single  Judge,  and  by  a  system  of 
laws  ^peculiar  to  the  Admiralty  Courts ;  and  arraign  with  se- 
verity the  inconsistencies,  absurdities,  and  unkindly  feelings, 
with  which  the  common  law  Courts  have  stripped  the  Ad- 
miralty of  its  ancient  and  eminent  power,  luveii  Browit,  the 
modern  champion  in  Europe  of  the  Admiralty  jiirisdiction, 
but  who  obviously  has  only  caught  the  feeUngs,  and  borrow- 
ed the  arguments  of  those  who  .have  gone  before  him,  is 
forced  reluctantly  to  acknowledge  that  the  Admiralty  has  for 
ages  been  stripped  of  these  powers,  though  he  would  spare 
no  effort  to  restore  them  if  he  could*  (See  Appendix  to  his 
3d  voU  and  note  at  the  end,  said  to  be  omitted  at  p.  100«) 
*  It  has  sometimes  been  contended  that  the  decisions  of  the 
common  law  Courts,  as  exemplified  by  their  granting  prohi- 
bitions, is  not  conclusive  against  tbe.Admiralty  jurisdiction 
— ^that  it  is  a  disputed  jurisdiction,  and  therefore  that  the  Ad> 
miralty  judges  themselves  should. be  heard  in  this  ^^Litv. 
C<mtestatio,^^ 

But  this  is  obviously  incorrect;  for*the  Court  of  King's 
Bench,  by  its  acknowledged  jurisdiction,  as  exempHtied  in  the 
▼ery  exercise  of  its  power  to  prohibit,  is  the  very  source  to 
which  we  are  to  look  for  lights  to  determine  the  respective 
powers  of  the  inferior  Courts.  And  the  decisions  thai, 
have  taken  place  on  this  subject,  are  nothing  less  than  judi- 
cial expositions  of  the  statutes  which,  limit  the  powci-s  of  the 
Admiralty.     They  amount  to  the  construction  and  applica- 
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1827.      ^^"  ^^  ^^^  '^^  ^^  ^^^  reiim,  of  the  statute  law,  and  are 
V^^N^^^  therefore  conclusive.     So  every  lawyer  knows  tibey  are  held 
Eamsay     (^  5^  i„  ^i^^.  British  Courts ;  and  together,  they  make  up  that 
AUegre.     system  of  law  which,  by  universal  consent^  was  adopted  ip 
the  Admiralty  Courts  in  this  country  before  the  revolution, 
at  least  on  the  subject  of  jurisdiction  over  contracts, ^iid  m 
personam^     I  will  now  take  a  brief  view  of  some  of  the  lead- 
ing decisions,  in  England  and  in  this  country,  on  the  subject 
of  contracts. 

The  quotations  I  shall  first  make  have  two  objects  in  view ; 
first,  to  show  tliat  the  particular  contracts  under  conside* 
ration,  to  wit,  of  material  men,  have  been  denied  to  their  ju- 
risdiction ;  and  secondly,  that,  in  every  instance  in  which 
they  have  been  prohibited  from  the  exercise  of  jurisdiction 
over  contracts,  it  has  been  upon  aground  that  is  fatal  to  the 
exercise  of  jurisdiction  in  this  and  similar  causes. 

On  thtg  latter  subject  it  would  be  unnecessary  to  search 
further  than  that  article  in  the  4/A  Inst.{\3Q.  141.)  in  which 
Sir  Edward  Coke  gives  a  detailed  account  of  his  own  an- 
swers to  the  complautts  of  the  Lord  High  Admiral  to  the 
King/  against  the  restraints  then  recently  imposed  by  the 
common  law  Courts  upon  his  jurisdiction.  This  was  early 
in  the  reign  of  James  the  First ;  and  notwithstanding  the 
revival  of  the  clamours  against  that  learned  judge  on  the 
same  subject,  I  cannot  but  express  the  opinion  that  it  is  a 
calm,  dignified,  leafned,  and  triumphant  answer.  The  au- 
thorities which  he  cites  are  valuable  for  their  antiquity,  as 
they  show  that  the  Courts  in  his  time  were  only  treadii^  in 
the  steps  of  those  who  had  preceded  them* 

Thus,  to  prove  that  charter  parties  were  without  their  juris- 
diction, he  cites  Hartv*  Unton^  (31  Hen.  VI.)  and  observes 
that  there  were  an  infinity  of  cases  to  the  same  point. 

To  prove  that  policies  of  insurance  were  not  of  Admiralty 
jurisdiction,  he  cites  Crane  t^  PeU\  (38  Hen.  VIII.) 

To  prove  that  maritime  contracts,  notwithstanding  a  /b- 
reign  origin,  are  not  to  be  taken  from  the  common  law 
Courts,  he  cites  S8th,  39th,  and  40th  Eliz. 

And  finally,  it  is  important  to  advert  to  the  manner  in 
which  he  explains  the  rule  by  which  it  is  to  be  determined 
whether  any  ^iven  contract  is  or  is  not  of  Admiralty  juris- 
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^tion;*  which  it  no  other  than  bf  showing  from  adjndged 
ca«efl,  that  the  common  law  Courts  have  exercised  and  can 
exercise  junsdiction  over  the  same  contract,  (p.  141.) 

Sir  Matthew  Hale,  in  his  History  of  the  Commor  Law, 
when  Hketchtng  the  jarisdiction  of  the  Admiralty,  says, ''  the 
jurisdiction  of  the  Admiral  Court,  as  to  the  matter  of  it,  is 
confined  by  the  laws  of  this  realm  to  things  iione  upon  the 
high  sea  only  ;  as  depredations  and  piracies  ypon  the  high 
,8ea;  offences  of  masters  and  mariners  upon,  the  high  sea} 
maritime  contracts  made  and  to  be  executed  upon  the  high 
»ea;  matters  of  prize  tod  reprisal  iipon  the  high  sea*  But 
touching  contracts  or  things  made  withtn  the  bodies  of  Eng* 
Ush  countiesj  or  upon  the  land  beyond  the  sea«  though  the 
execution  thereof  be  in  some  measure  upop  the  high  sea,  as 
charter  parties^  or  contracts  made  e%en  upon  the  high  sea^ 
touching  things  that  are  not  in  their  connexion  maritime,  as 
a  bond  or  contract  for  payment  of  money,  Sic.  the^e  thing! 
belong  not  to  the  AdmiraPs  jurisdiction.  And  thus  the  com- 
mon law  and  the  statutes  of  13  Rich.  3.  chap.  15.  15  Rich. 
2»  chap.  3.  confine  and  limit  their  jurisdiction  to  matters 
maritime,  and  such  only  as  are  done  upon  the  high  sea." 
(Chap.  3.  p.  35.) 

I  have  before  cited  the  case  of  Craddock^  from  Brownlow. 
to  show  how  eariy  the  Admiralty  was  prohibited  from  exer* 
cising  jurisdiction,  and  that  in  personam^  on  the  contracts  of 
materiaPmen.  In  a  note  to  Abbot  on  Shippings  (page  136.) 
it  is  asserted  that  tlie  same  is  reported  in  Owen^  under  the 
title  Leigh  against  Burleigh.  But  1  thmk  it  clearly  a  distinct 
case,  as  not  oi>ly  the  parties  but  the  facts  are  ditlerent' 
(Owen^  132.)  but  the  principle  of  the  decision  is  the  same* 

In  bheppard^s  Abridgment^  (vol.  1.  p.  135.)  is  to  be  found 
an  excellent  summary  of  the  ancient  Admiralty  law ;  and  one 
article  merits  notice,  as  it  serves  very  distinctly  to  show  the 
true  origin  of  the  articles  in  Roile  and  Bacon'*s  Abridgment^ 
which  have  been  so  often  relied  upon  as  authority  for  a  con* 
trary  doctrine.  He  quotes  3  Cro.  296,  397.  for  the  follow- 
ing doctrine,  ^'  that  a  suit  may  be  in  the  Admiralty  Court 
for  building,  saving,  amending  and  victualling  of  a  ship 
against  the  ship  itself,  no/  against  the  party,  but  such  as  make 
themselves  for  their  Mti:rtst  vartirs.'*^    This  is  the  v^ry  Ian  • 
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1 837*  pv^^  ^  ^he  resolariong  of  1 633,  and  thot^  are  the  ptget  in 
which  they  were  inserted  in  the  two  first  edittoiif  of  Ctoke, 
before  ttiey  were  exploded. 

8ir  Leolihe  Jenkins,  whose  authority  certainly  no  advo* 
pate  of  the  Admiralty  will  deny«  acknowledges,  in  so  many 
wordSf  that,  the  Admiralty  could  not  exercise  jurisdictioD 
over  the  contracts  of  material  men.  (1  Vol.  83.) 

That  the  remedy  against  the  ship  itself,  has  long  since 
tbe^n  taken  away,,  is  established  by  many  authorities.^  In  flie 
American  edition  of  Abbott  on  Shtppingy  a  work  entitled  to 
great  respect,  it  is  laid  down,,  in  very  general  terms,  **  that 
a  shipwright,  who  has  once  parted  with  the  possession  of  a 
ship,  or  has  worked  upon  it  without  taking  possession,  and 
a  tradesman  who  has  provided  ropes,  sails,  provisions,  or 
other  necessaries  for  a  ship,,  are  not,  by  the  law  of  England^ 
preferred  to  other  creditors,  nor  have  any  particular  claim 
or  lien  upon  the  ship  itself  for  the  recovery  of  their  de- 
mands.'' (p.  1 35.) 

That  the  author  is  here  speaking  of  a  ^^  claim  or  lien''  id 
flie  Admiralty,  is  fully  established  by  reference  to  the  cases 
which  he  cites  and  comments  upon.  The  authorities  he 
cites  fully  bear  him  out  in  his  doctrine.  They  are  chiefly 
Hoare  v.  Clement^  2  Show.  Justen  v.  Ballam^  2  LordRagm* 
*805«  Watkinson  v.  Bamardiston^  3  P.  Wms.  367.  And 
numerous  other  cases  might  be  cited,  both  ancient  and  mo* 
dem,  to  the  same  effect,  upon  which  the  doctrine  seeitas  fully 
established  in  England,  that  neither  shipwrights  nor  mate- 
rial men  can  sue  in  the  Admiralty,  either  in  personam  or  m 
rem^  without  express  hypothecation,  and  all  assigning  tho 
universal  reason,  that  they  have  the  common  law  Courts 
open  to  them.     (See  also  Bushnel  v.  Sutl^  1  Vtsey^  1 55.) 

Some  of  those  loose  obiter  dicta  in  which  the  most  emi- 
nent and  prudent  judges  sometimes  indulge,  have  beenattrv 
bated  to  an  eminent  English  jurist,  which  have  been  thought 
to  cast  some  doubt  upon  these  doctrines  in  modem  timer. 
The  (acts  stand  thus :  in  the  17th  Geo.  III.  Lord  Mansfield 
is, reported  to  have  said,  in  the  case  of  Rich  v;  Coe^  {Cowp. 
636.)  ^*  that  a  person  who  supplies  a  ship  with  necessaries, 
has  not  only  the  personal  security  of  the  master  and  owner, 
but  also  the  security  of  the  specific  ship."    And,  again. 
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wine  yean  after,  he  is  reported  to  have  repeated  the  tame 
Octmn  in  the  case  of  Farmer  v.  Davii^  (t  Term  Rep.  108.) 
ia  both  instances,  however,  mere  gratis  dicta  with  regard  to 
the  points  decided* 

But,  in  opposition  to  this,  we  have  the  eipressioo  of  Lprd 
Kenjod  in  the  case  of  We$terdtU  r.  IkUe^  which  occurred 
eleven  years  after,  in  wfaicti  he  is  reported  to  have  said,  that 
be  doubted  whether  the  doctrine  had  not  been  too  generally 
laid  down  by  Lord  Mansfield,  and  referred  to  the  authority 
of  some  of  the  old  decisions,  which  establish  the  contrary 
doctrine*  Indeed,  when  we  refer  to  the  lai^nage  of  Lord 
Mansfield  himself,  in  the  case  of  fFeHam  v*  Carmiehoil^ 
which  occurred  only  two  years  after  Rich  v«  Cc^,  it  is  diffi* 
cult  to  imagine  how  the  same  judge  could  have  held  suck 
inconsistent  doctrines.  For  there  (3  DaugL  101  •)  he  is  re** 
ported  to  have  decided,  *^  that  a  carpenter,  in  paring  with 
his  possession,  had  lost  his  lien,  if  he  ever  had  one ;''  ^^  that 
creditors  for  stores  and  provisions  had  no  lien,"  ^^  and  that 
work  done  for  a  ship  in  Elnglaad  is  supposed  to  be  on  the 
personal  credit  of  the  emplayer,  although,  in  foreign  porii^ 
lAe  mtut^  migki  hjfpothecdte.^^  This  is  all  consistent  with 
the  established  doctrines  of  the  English  Courts ;  and  the  troth 
is,  that  if  this  learned  judge  bad  had  the  subject  fully  before 
bim,  on  a  motion  for  a  prohibition,  he  wo^ld  never  have 
confounded  the  law  of  other  states,  or  other  times,  with  the 
common  law  of  England  in  his  time.  To  do  him  justicCf 
what  he  decides  in  the  last  case,  should  be  received  as  what 
be  meant  in  the  two  former. 

In  the  third  AihertcaD  edition  of  Abbott  an  Shyfpingy  p* 
160.  I  find  a  note  in  these  words :  ^*  It  does  not  appear,  that 
it  has  ever  been  held  in  the  Courts  of  the  United  States, 
that  shipwrights  and  furnishers  of  supplies  in  the  ports  of 
the  United  States  have  not  a  lieo  on  the  ships,  or  a  right  to 
Admiralty  procefs,  to  recover  the  amounts  due  them.  The 
quest! 9i:  has  not,  to  my  knowledge,  arisen  in  the  Supreme 
Court  or  the  United  States.  But  in  the  District  Court  of 
Maryhn  I,  after  a  very  teamed  discussion,  Winchester,  Jus-* 
tice,  die  ded,  that  a  shipwright,  by  th<*  maritime  laws,  has 
alien  c  n  the  ship  for  repairs  done,  and  materials  found  by 
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bim  while  the  ship  i9  in  a  port  of  the  United  Stetei •  (Si9- 
veHt  V.  The  ihip  Sf^ndwich,  I  Peters^  Rep.  333.  note.)  The 
tame  opinion  was  given  by  Peters,  Ju8lice,iiKPennsyiTania,. 
in  Gardner  v.  The  ship  New-Jersey ^  I  Peters*  Rep.  223.  (See 
also,  1  RotL  Abr.  533.  L  1 5.  Cro.  Car.  296.^) 
.  From  this  note  it  appears,  that  the  learned  editor,  to 
whom,  I  presume,  it  is  to  be  attributed,  was  not  aware  of 
the  two  decisions  rendered  by  Judges  Hopldnson  and  Bee, 
to  which  1  have  above  alluded.  Both  of  them  will  be  found 
directly  fii  point  against  the  shtpwri^t's  lien,  and  the  re- 
search and  learning  which  they  display  will  be  found  wor- 
thy of  the  high  reputation  of  the  judges  who  rendered  tiiem* 
These  cases  will  also  be  found  interesting,  from  the  circum- 
stance of  their  containing  criticisms  upon  the  -aothori^  of 
the  law  upon  which  both  Judges  Peters  and  Winchester  ap« 
pear  to  have  been  misled ;  I  mean  the  standing  quotatioo 
from  2  Bacon^  with  its  usual  accompaniments  from  RoU.  aifd 
Cr.  Ch.  i.  e.  Roll.  Abr:  533.  and  Cro.  Ch.  296. 

1  cannot,  ho  wever,  admit,  that  the  decision  of  Mr.  Peten, 
in  the  case  of  the  Nets- Jersey^  is  a  case  in  point  on  the  pro- 
posed subject.  For  the  question  o(  the  lien  of  material 
men  or  shipwrights  did  not  there  arise.  It  is  only  mention- 
ed arguendo,  as  an  apology  fbr  making  an  allowance  to  the 
captain  out  of  funds  in  the  registry,  for  wages  paid,  and  sop- 
plies  furnished  the  vesjiel  from  Ins  own  funds.  An  allow- 
ance, which  he  at  last  excuses  in  a  note,  by  saying,  **  that  it 
was  not  opposed,^'  and  for  which  he  nnight  also  have  plead 
the  high  authority  of  the  case  of  Walkinson  v.  Bamurdu' 
ton^  (2  P.  Wms.  367.)  in  which  the  same  thir^  was  done, 
and  that  of  The  John  (3  Rob.  288.)  But  the  doctrine  laid 
down  as  to  material  men  and  shipwrights  by  the  leajmed 
judo;e,  are  gratis  dicta,  and,  as  is  fully  shown  in  the  ^ase  of 
The  General  Rnox^  cannot  be  sustained  by  the  authority 
quoted. 

With  regard  to  Judge  Winchester's  decision  in  the  case 
of  The  Sandwich^  it  .cannot  be  denied  that  it  is  directly  in 
point.  But,  it  is  equally  true,  that  it  appeals  to  no  autho- 
rity that  can  sustain  it.  It  is  not  by  an  exhibition  of  learn- 
ing that  decisions  are  to  be  tested,  but  by  sound  conclusions 
from  Unquestionable  premises.  To  obstruct  our  inquiries  by 
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a  battery  of  cases,  or  learned  and  remote  quotations,  often  ib27» 
obtain  from  faith  concessionn  that  ought  to  be  yielded  only 
to  mvesttgaiiim.  I  admit,  that  Judge  Winchester's  decision 
is  characterised  b^  learning,  but  certainly  his  premises  can* 
not  be  conceded  to  him ;  thejf  are  founded  in  error.  Ub 
course  of  >reasoning  is  this: 

^*  The  constitution  of  the  United  States  vests  in  the  Uni* 
ted  States  Admiralty  and  maritime  jurisdiction,  and  that  ju* 
risdiction  is  vested  in  the  District  Court."  ^^  In  England, 
(I  now  quote  his  words,)  where  the  jealousy  of  the  civil  law 
was  most  conspicuous;  while  its  authority  was  opedly  de« 
nied,  the  pnnciples  of  equity  derived  from  that  code  in* 
fluenced  the  decisions  of  their  Courts  in  as  great  a  degree 
as  in  countries  where  it  was  adopted.  In  all  of  which, 
from  the  books  within  my  power,  I  can  obtain  any  legal  in* 
formation,  every  contest  or  dispute  between  the  owners  and 
mariners,  and  the  owners  and  builders,  or  equippers  of  a 
ship  for  navigation  on  the  sea,  is  of  a  maritime  nature,  and 
cognizable  in  the  Admiralty."  He  then  goes  on  to  observe, 
<«  that  the  statutes  of  13th  and  15th  Richard  11/ have  re« 
ceived  a  construction  which  must,  at  all  times,  prohibit 
their  extension  to  this  country ;"  aud,  finally,  when  he  comes 
to  state  the  proposition,  ^^  Has  a  shipwrij^ht  a  lien  on  the 
vessel  by  him  repaired  for  the  value  of  his  materials,  labour^" 
&c.  i  he  says,  ^*  to  decide  thh  question,  it  is  necessary  to 
examine  the  nature  of  liens  and  privileged  debts  at  the  civil 
law  ;^'  and,  accordingly,  Ke  proceeds  to  examine  what  is 
the  law  of  various  countries  of  the  continent,  .which  are 
subject  to  the  civil  law,  and  concludes  with  adopting  two 
propositions,  thus :  **  I  am,  therefore,  of  opinion,  that  a 
ship^arpenter,  by  the  maritime  taw,  has  a  lien  on  the  ship 
for  repairs  in  port ;  and  that  the  cause  being  a  maritime 
cause,  the  Court  has  a  jurisdiction  over  the  person  as  well 
-  as  over  the  ship."  The  authorities  which  he  quotes  are, 
Zouch,  Beaw€9f  ^o/tn.  Rollers  Mr.  533.  and  Ist  Bacon^ 

iVs. 

Now,  learned  as  this  decision  may  be,  it  is  obvious  that  it 
is  but  a  tissue  of  errors,  since  it  adopts  the  civil  law  as  its 
guide,  and  the  Admiralty  law,  in  the  time  of  its  most  ex- 
travagant pretensions,  positively  denying  the  authority  of 
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1 837*      ^^  statutes  of.  Richard,  and  the  mpdificatiims  whkb  tfiej 
troduced  into  the  law  maritime. 

The  laws  of  the  continent  of  Europe  furnifh  oomiitlioffitjF 
on  this  qaestion.  Eveiy  state  has  its  own  laws  da  these 
centraets,  as  have  most  of  the  States  of  this  Uniop.  The 
ordinance  of  Liouis  XIV.  on  Which  Yalin  comments,  is  the 
statute  law  of  France,  an4  expressly  rests  in  its  Coorts  ma- 
Titiine  jarisdiction  over  a  rarietj  of  coptrads.  which  flie 
common  law  Court  has  taken  from  the  jurisdictioo  of  the 
Admiraltj.  The  question- is  not  what  tbeciTillaw  woold 
give,  but  what  remains  to  the  Admiralty  of  that  juriadictioD^ 
which  no  one  denies  that  it  had  amumed  under  the  autho- 
rity of  ciril  law  principles. 

The  laws  of  Oleron,  which  may  be  called  the  statuto  law 
of  Great  Britain  in  maritime  aflSurs,  and  which  J  jun  pleased 
to  fiiid  published  in  Mr.  Peters'  first  Tolume,  together  with 
PostlethWaite'i  Commentaries,  giro  none  of  these  powen 
ever  contracts'  to  the  Admiralty. 

I^  think  it  has  been  sufficiency  shown,  and,  indeed,  in  de« 

..nying  authority  to  the  British  decisions  under  the  statutes  of 

Richard,  Judge  Winchester  miit  be  held  to  admitt  thai 

the  British  decisions  are  contrar}  t#  his  decision  on  the  lien 

of  the  shipwright. 

Mr.  Bronmj  (in  his  2d  vol.  p.  80, 81  •)  distinctfy  acknow- 
ledges it  to  be  settled,  ^*  that  no  person  can  sue  in  the  Ad- 
miralty for  work  and  labour  done  in  the  port  before  the  Toy- 
age  b^ns,  or  necessaries  sold  foi*  th^  sUp's  use  before  she 
sails,  nor  even  where  supplied  to  a  foreign  ship  lying  in  a 
British  port.''  Where  money  is  lying  in  the  r^istry,  as  in 
the  case  decided  by  Judge  Peters,  there  has  been  a  disposi- 
tion manifested  recently,  to  get  over  the  rigid  rule,  if  there 
could  be  found  an  excuse  for  U;  but  none  yet,  1  believe, 
h^  been  found,  except  for  money  actually  expended  by  the 
captain,  and  for  which  he  might  have  hypothecated.  There, 
perhaps,  it  may  be  considered  as  a  qyasi  hypothecation.  (8 
Term  Rep.  323.  2  P.  IVms.  367.,  2  Rob.) 

I  will  now  show  that  Judge  Winchester  is  equally  unsus* 
tained  in  his  other  principle, .  to  wit,  that  **  on  a  maritime 
contract,  as  a  general  proposition,  the  Court  of  AdmiralQr 
has\jurisdiction  over  the  person  as  well  as  over  the  rfiip.'- 
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I  will  not  refer  to  the  instance  of  bottomry  by  the  master^ 
because  I  do  not  believe  that  be  had  in  mind  that  case,  but 
will  confine  mjself  td  the  distinct  proposition,  **  that  in  no 
case  of  contracts,  except  that  of  seamen's  wages,  can  the 
Admiralty  proceed  mpertanamj'^^  which  is  the  point  now  be- 
fore this  Coort. 

I  have  referred  to  the  celebrated  resolutions  of  1 633,  in 
which,  when  the  Admiralty  were  solemnly  gathering  up  and 
consecrating,  as  they  thought,  the  remains*  of  their  jurisdic- 
tion, this  right  is,  in  express  terms,  relinquished ;  to  Shep« 
pard's  Abridgment,  in  which,  at  a  period  long  subsequent, 
such  is  given  as  the  purport  and  exposition  of  that  document ; 
and  I  have  quoted  Craddock's  case,  and  Leigh  and  Bur* 
leigh's  case,  in  which  the  Court  of  Admiralty  was  expressly 
prohibited  from  proceeding  in  pertonam  in  behalf  of  mkte« 
rial  men.  1  should  think  here  I  have  a  right  to  demand,  if 
from  the  whole  library  of  law  books,  and  God  knows  we 
have  enougb*of  them  already,  *^  camel  loads,''  a  single  at- 
tempt to  proceed  inpertondmy  upon  a  contract  in  the  Admi- 
ralty, except  for  seamen's  wages,  since  the  date  of  the  reso- 
lutions of  1689,  can  be  extracted.  Adjudged  cases  cannot 
be  found,  because,  since  the  antique  cases  to  which  I  have 
referred,  the  right  has  been  abandoned.  Difia  enough  CBXk 
be  produced,  and  some  of  those  very  modem. 

Oodbolt  speaks  of  the  process  in  rem^  as  the  only  process 
issuable  in  the  first  instance  from  the  Admiralty^  (260.) 

In  the  edition  of  Abbott^  which  I  have  quoted,  in  a  note 
upon  the  case  of  Hoart  v.  Clement^  (p.  ]d6.)  a  case  arising 
on  a  contract  for  necessaries,  it  is  admitted,  **  that  the  Court 
of  Admiralty  had  no  jurisdiction  over  the  person  in  that 
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In  Joknam  v.  Shippen^  (3  Salk.  983.)  in  which  a  libel  was 
filed  against,  ship  and  owners,  on  an  hypothecation  for  mo- 
ney borrowed  abroad  on  her  voyage,  it  was  aigued  that,  if 
suit  lay  against  the  owners  at  all,  it  lay  at  common  law,  and 
a  pro  libition  was  granted  as  to  the  suit  against  the  owners, 
but  refused  as  to  the  vessel. 

In  BtUl  V.  Trelawney^  (16  Ch.  1.)  Trelawney  had  sued  In 
the  Admiralty  on  a  foreign  contract,  in  personam  \  obtained 
judgment,  and  Bull  was  in  gaol.    The  latter  brought  his  ac- 
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18Sf«  tioo  under  the  stat*  2  Hen*  VL  c«  1 1.  recovered  double  da* 
mages,  and  was  dischar^^ed  on  habeas  corpus,  on  the  groupd 
of  being  io  confinement  in  a  cause  ^^  coram  non  judiceJ*^ 
(Cro.  Ch.  603.  and  3  Lord  Raym,  98S{.) 

BrowHj  ('i  vol.  100.)  lays  down  the  rule  in  these  terms: 
^'  The  general  rule,  however,  at  present,  is,  that  the  Admi- 
ralty  acts  only  in  rem^  and  that  no  person  can  be  subject  to 
that  jurisdiction  but  by  his  consent,  expressed  by  bis  enter* 
ing  into  a  stipulation.^' 

And  even  this  mode  of  subjecting  the  person,  through  the 
medium  of  a  stipulation,  it  is  well  known,  was  itself  resisted 
at  first,  and  acquiesced  in  only  on  the  ground  of  its  being  an 
indispensable  incident  to  the  exercise  of  the  jurisdiction  m 
Ttfn* 

In  KthWi  Bepprttj  (p.  500.)  quoted  by  Brown^  it  is  ex- 
pressly said,  ^^  that  without  a  stipulation,- the  Admiralty  has 
no  jurisdiction  at  all  over  the  person.'' 

In  the  case  of  Omten  v.  Hebden^  (1  Wils.  101.)  where  one 
libelled  in  the  Admiralty,  to  compel  his  part  owner  in  a  ship 
to  join  in  a  sale,  a  prohibitioii  was  granted,  upon  the  ground 
that  this  was  in  (act  an  attempt  to  exercise  a  jurisdiction  in 
pertonam* 

There  is  a  class  of  cases  which  may  appear,  at  first  view, 
to  maintain  a  contrary  doctrine,  but  which,  upon  examina- 
tion.  will  be  found  consistent  with  the  general  principle* 

The  case  of  Manro  v.  Almeida^  decided  in  this  Court,  was 
one'of  that  description.  They  are  cases  in  which  the  Ad- 
miralty proceeds  qiiasi  in  rem^  when  the  subject  of  the  suit 
is  withdrawn  from  its  jurisdiction.  These  cases  proceed 
upon  the  supposed  contempt  in  withdrawing  the  res  subjecta 
from  the  process  in  rem.  This  was  the  case  of  Smart  v 
Wolf^  (3  Term  Rep,  3'23.)  in  which  the  prize  Court  had 
improvidently  ordered  Ihe  cargo  of  the  captured  vessel  to  be 
delivered  to  the  captors,  reserving  the  question  of  freight, 
but  without  taking  a  stipulation  bond,  in  a  sum  equal  to 
what  afterwards  appeared  due  for  freight.  A  monition  from 
the>  Admiralty  was  sued  e<it  to  tlu$  captor'^s  &gen!,  to  respond 
tcrthe  captain's  demand  fop-fr^ight,  to  the  full  amoubt  de- 
creed to  him;  and  against  this  pcocecding,  the  Court  of 
Ejng^s  Bench  refused  a  prohibition. 
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Here  &6  prise  Court  acted  apon  a  ^^uoit  hypothecatioD  of     1 397. 
the^oods  ft>r  the  freight,  resulting  from  their  reserving  the  v^^^^'^J^ 
question  of  freight ;  and  considered  the  captors  in  the  light     ^^^^T 
either  oftheir  own  bailee  of  the  goods,  or  in  his  original  re-     Allegre. 
lation  of  captor,  against  whom,  if  the  goods  are  not  returned 
on  monition,  the  Court  proceeds  as  on  contempt. 

In  Manro  w.  Almeida^  (10  fVheai.  Rep.  473.)  the  libellant 
claimed  redress  against  a  foreign  captor,  in  a  cause  peculiar- 
ly of  Admiralty  jurisdicti6n«  The  captain  of  a  foreign  pri- 
rateer  had,  on  the  ocean,  seized  a  sum  of  money  in  dollars, 
the  property  of  the  libellant,  which  the  libellant  alleged  bad 
been  piratically  taken ;  and  finding  property  of  the  captor 
here,  sued  out  process  against  the  captor  for  the  purpose  of 
examining  before  the  Admiralty  the  correctness  of  the 
seizure,  and  obtaining  indemnity  for  it.  The  principal  qiiles- 
tion  considered  in  thart  case,  arose  on  the  ibrm  of  proceed- 
ing ;  but  the  object  was  the  prosecution  of  a  iiuit  in  rem^  to 
wit,  to  obtain  restitution  of  the  {5,000  seized  by  Almeida  on 
the  ocean,  as  prize* 

A  ease  very  similar  to  this  is  to  be  found  in  a  note  to  the 
case  o(  Smart  w.  Wolf^  in  which  the  Admiralty  proceeded 
against  the  agents  of  a  captor  to  subj^t  to  its  jurisdiction  a 
sum  of  money  that  had  been  taken  out  of  a  prize,  and  passed 
ixM  accbunt  between  the  agent  and  his  principal. 

On  the  cases  of  this  cbus,  two  remarks  will  always  bold 
good.  1st,  They  arc  instances  in  which  the  Court  of  Admi- 
ralty bad  jurisdiction  of  the  principal  question,  not  contracts, 
Iml  maritime  iortt  and  prize  causes,  or  their  incidents ;  and, 
3dly,  that  the  process  inptrnonam  is  only  the  means  to  get 
possession  of  the  rti  mbjecta}  that  is,  of  exercising  an  un- 
questionable jurisdiction  in  rem.    » 

We  sometimes  hear  of  a  concurrent  jurisdiction  between 
the  Admiralty  and  common  law  Courts*  But,  on  the  subject 
of  contracts,  whiph  is  the  subject  now  under  consideration, 
I  deny  that,  with  the  exception  of  seamen's  wages,  buy  such 
concurrent  jurisdiction  can  exist.  It  is  an  absurdi^  in  terms, 
for  the  rule  which  goes  through  all  the  cases,  is  in  direct  hos- 
tility with  it.  If  the  common  law  can  try  the  cause,  .and 
gve  full  redress,  that  alone  takes  awa)  the  Admiralty  juris- 
diction*   This  is  the  jirinciple  on  which  the  decisions  rest 


632  CASES  IN  THE  SUPREME  t; 


1637.  f^^  ^  remotest  periodei.  The  contract  of  bottomiy  b 
'^  sometuneB  cited  as  an  instance  of  concurrent  jurisdicfipn. 
Ramfay  Q^|  j(  (^  ^^  mistake,  and  an  instance  cannot  becitedi  better 
Allegre.  ^^  iliustrtie  the  true  doctrine  on  this  subject,  than  this  spe- 
cies of  contract.  If  executed  bjr  the  master,  juri^ction  of 
it  is  exclusive  in  the  Admiralty,  because  it  gives  remedy  only 
in  rem.  But  if  executed  by  the  owner,  it  becomes  also  a 
personal  contract.  Yet  who  ever  heard  of  a  remedy  upoB 
it  as  such,  any  where  but  in  a  common  law  Court,  or  a  Court 
of  equity  ?  The  contract  of  respondentia,  which  is  as  much  a 
maritime  contract  as  bottomry,  gives  no  jurisdiction  u>  the 
Admiralty  either  in  rem  or  penonam^  (2  Bramn^  196,  197. 
and  4  flasL  p.  319.) 

The  case  of  Menetone  v.  Gibbons,  (3  Term  Rep.  367.)  has 
nothing  new  in  it ;  it  is  a  recognition  of  doctrines  as  old  as 
the  hills.  The  question  was«  whether  an  hypothecation  was 
taken  out  of  the  Admiralty  jurisdiction,  because  it  was,  in 
that  instauce,  a  sealed  instrument.  The  general  jurisdic- 
tion of  the  Admiralty  to  proceed  in  rem  on  a  bottomry 
l^d,  was  not  denied.  The  Court  explicitly  acknowledge 
die  doctrine,  '^  that  if  the  common  law  cad  try  the  cause, 
the  Adtniralty  shall  not,  and  affirm  the  jurisdiction  of  the 
Admiralty  merely  on  the  ground  that  there  was  no  action 
against  the  party  at  common  law,  and  the  common,  law 
Cdurts  could  not  pix>ceed  in  rem  mider  the  hypotbecation.'l 
As  to  the  rule  there  laid  down,  **  that  the  jurisdiction  of 
the  Admiralty  shall  be  adjudged  secundum  tubjectam  male'- 
riam,  it  is  as  ancient  as  Bridgam^s  tasAy  ia  the  time  of  Ho- 
bart.  But  this  decision  is  of  importance  here  in  two  pointy 
of  view ;  since  the  Court  reasop  upon  Uie  principle  through- 
out, that  the  Admiralty  jurisdiction  is  to  be  tested  by  the 
common  law  remedy,  and  the  grant  of  prohibitions. 

There  was  a  case  decided  in  this  CoQrt  in  the  year  1824, 
which  merits  some  attention.  I  mean 'the  case  of  77^  St. 
Jago  de  Cuba ;  in  which  the  Court,  at  first  view,  would 
seem  to  have  given  a  decision  in  favour  of  the  claims  of  ma- 
terial men  upon  a  foreigti  ship,  in  a  case  where  no  actual 
hyi^otheration  had  been  executed.  But  there  are  several 
coiwidi^rations  from  which  it  will.ap|]tear,  that  the  Court  did 
not  covnnit  itself  on  that  subject.    The  most  material  is, 
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Ihat.tit^queBtioii  arose  upon  the  appiicatidn  of  money  in      1827. 
the  regiatrj  of  the  Court,  arising  from  the  sale  of  the  ves- 
Bel  fot  another  ckuae.     And,  in  such  instances,  it  will  be 
teen  from  several  cases,  some  of  which  have  been  noticed 
in  the  course  of  this  didcuesibn,  that  the  Court  maj  act  to- 
wards creditors  as  if  that  had  been  done  which  might  law* 
fulljr  have  been  done  in  their  favour.    And  there  is  a  pecu- 
liar propriety  in  doing  this,  when  the  Court,  bj  selling  the 
vessel,  has  ^ut  it  out  of  the  power  of  the  captain  to  give 
that  secdntj  to  crefditors  which  it  is  reasonable  to  suppose 
would  have  been  given,  where  the  captain  bad  no  other 
means  of  getting  advances  made  of  money  or  materials. 
Several  cases  have  been  noticed  of  the  captain  himself  hav- 
ing the  benefits  of  an  actual  hypothecation  extended  to  him 
when  he  expends  bis  own  money  where  he  might  have 
raisied  it  on  bottomry,  and  the  proceeds  of  the  vessel  are  in 
the  registry  of  the  Court.    Yet  this  has  been  severely  qutt- 
tiooed  in  the  British  Courts.    (9  Easty  4!^.)    Attention  to 
the  langn^e  of  the  Court,  also,  will  show,  that  they  bate 
been  guarded  on  this  subject. 

The  questien  which  the  Court  is  examtning  ii,  not  whe« 
ther  the  lien  of  a  material  man  attaches  independently  of 
an  aatual  hypothecation,  but  whether,  if  the  master  has  ex- 
ercised this  ^*  power  of  pledging  or  subjecting  the  vessel 
to  material  men,^'  the  forfeiture  to  the  government,  Without 
notice,  would  supersede  Uieir  rights.  And,  although  speak- 
ing  of  implied  liens,  whether  the  material  man  here  retain- 
ed his  supposed  lien  on  the  money  in  the  registry,  was  dis- 
tinctly the  question,  and  the  bnguage  of  the  Court  ought 
not  to  have  aoy  other  effect  given  to  it. 

Yet,  1  am  free  to  confess,  individually,  that  ii^a  case  in 
which  an  hypothecation  would  be  so  clearly  valid  and  legal, 
if  actually  made,  1  should  want  nothing  but  authority  to 
induce  me  to  sustain  such  2  claim  against  the  vessel ;  with 
regard  to  money  in  the  registry,  I  think  this  case  is  authority 
for  sustaining  it,  and  that  it  is  sanctioned  by  other  authori- 
ties.   (Vide  case  of  The  J/ew-Jersei/  and  ihe  John^  3  Rob, 

388.) 
Mr.  Brown  (3d  vol.  p.  100.)  has  thou|^t  proper  to  chttge 

Vol.  XII.  M 
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fbe  common  law  Coarts  with  baTibg  ^  inwtAwei  ttie  tabjeet 
we  are  now  upon  in  endless  confusion*^ 

To  me  it  appears,  that  the  charge  may  more  correcUjr  be 
toade  uppo  those  who  have  engaged,  like  bimie\t.  witti  so 
much  zeal,  in  an  effort  to  shake  the  aolhority  of  a  c6arse  ot 
decisions  that  are  uniform  and  consistent,  and  with  one  sin- 
gle exception,  (which  exception  ir  acknowledged  as  srbi* 
trarf ,  or  positive  law,)  reducible  to  a  single  principle-iHi 
principle  altogether  fatal  to  this  action  in  its  origin,  since 
there  can  be  no  question  that  the  party  here  had  his  common 
law  remedy* 

And  I  consider  the  effort  particularly  ungracious  in  all 
author  Virho  is  driven  to  Itcknowledge  its  futility  so  often ; 
one  who  confesses,  in  so  many  words, 

^*  That  if  the  parties  hav6  bound  themselves  to  answer 
personally,  the  Admiralty  .cannot  take  cognixaBce  of  the 
qu^ion.''     (vol.  2t.p«  101  •) 

**  That  the  Admiralty  has,  in  a  great  measure,  (he  should 
have  said^  altogether,)  dropped  its  claim  to  taking  cogni- 
icance  of  charter-party,  freight,  and  suits  by  material  meo, 
tfind  almost  all  other  proceedings  upon  contract^  except 
those  for  recuvery  of  seamen^  wages,  or  enforcing  bottom* 
ly  bonds.^'    (p.  t03») 

^*  That  the  Admiralty  is  excluded  irom  jurisdiction  of  coo* 
tracts  if  personal  or  sealed,  or  made  on  land.'^    (p«  107.) 

^*  That  the  jurisdiction  of  the  Instance  Court  of  Admi* 
ralty,  which  is  at  present  ttemingly  (he  should  have  said 
oHualfyy  allowed  by  the  law  Courts,  is,  that  it  is  confinedi 
tnmo^far/i  ((f  contract^  to  suits  for  seamen's  wages,  or  those 
on  hypothecations;  in  matters  of  tort,  to  actions  for  assault, 
collision,  and  spoil ;  and  in  quasi  contract,  to  actions  by 
part  owners  for  security,  and  actions  of  salvage.^'  (p.  122.) 

'^  That  the  contract  of  insurance  is,  in  practice,  uniformly 
and  decidedly  out  of  the  cognizance  of  the  Admiral^.'' 
(p.  188.) 

And,  finally^  to  acknowledge,  in  the  last  page  of  his  book, 
among  his  trrala  ei  omttt a, 

**  That  personal  contracts  are  held  not  to  be  cognizable 
in  the  Admiralty%^' 

It  has  sometimes  been  said,  that  this  is  a  disputed  juris* 
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iUetiQni  but  bj  whom  is  it  disputed  t  Not  hj  the  Courts  of  iQ^y 
Qrtst  Bfitain ;  for,  in  all  tbeir  Courts,  as  wei)  of  common  ^^i^^"^^ 
••  of  eivil  law,  when  called  distinctlj  to  act  upon  the  jurist  Him«aj 
diction  of  the  Admiraltj,  there  is  no  dispotCi  np  contranety  AH^frt, 
of  opinion ;  thej  all  are  governed  by  the  same  rulea  of  de« 
cision.  From  time  to  time,  some  extravagara  admirer  of 
Admiralty  jurisdiction,  or  rbjal  prerogatite,  has  risen  up 
in  England,  who  has  revired  the  ancient  murmurs  uttered 
by  the  friends  of  that  Court,  when  reluctantly  putting  pif 
its  usurped  powers ;  but,  with  that  exceptibn,  1  know  of  |io 
part  of  the  Epglifh  law  that  seems  more  clearljr  0zed  t|iiMI 
that  of  the  Admiralty  jurtsdictiou.  The  qusfortune  is,  that 
people  will  not  be  content  to  leave  It  as 'they  find  it,  but 
employ  themselves  in  efforts  to  revive  what  they  cannot  but 
aclmowledge  has  been  long  since  extinct*  If  th^  leamipg 
upon  this  subject  should  appear  remote  and  antiquated,  |^t 
it  be  femenabered,  that  the  law  has  been  fixed  in  Englau4 
tot  two  centuries*  And  since  the  futile  attemptpf  Sir  1^ 
Jmkini  to  revive  it,  nP  one,  I  believ^i  until  lfr«  fir^pn  ap« 
peared  before  the  public,  had  made  any  attempt  to  change 
the  law  of  the  Admiralty  in  that  kingdom. 

I  have  felt,  it  my  doty  to  paj  some  attention  to  the  sulject 
for  s^eral  reaspnSf 

In  lite  first  place,  I  itand  before  the  public  as  bearing  m/ 
share  of  the  responsibility  incurred  for  cestaio  opinions  ex* 
pressed  in  the  case  of  7^  Q^mtoI  Smi^k.  For  the  jhit  e& 
tent  of  my  responsibility  in  that  case,  I  must  rely  on  the  re« 
peated  decisions  which  |  have  made  in  my  circuit  in  hostU 
lity  with  that  doctripe.  But  I  *  am  willing  to  treat  it  ap  my 
own  error,  and  shall,  on  that  ground,  claian  the  privilege  pf 
treating  it  with  the  greater  medom}  at  least  I  shall  ^udea^ 
vour  to  administer  the  antidote  if  I  have  diffused  the  ppi« 
son,  and  claim  credit  for  an  unequivocal  proof  of  my  i^ 
pentance  by  a  public  acknowledgmept  that  it  was  inexcu« 
sable. 

1  will  now  examine  that  case  upon  its  aotborities  and  its 
consistency  with  itself. 

The  case  of  As  Gmern/ 5MA  was  a  case  pf  the  moat  px^ 
travagant  attempt  ever  made  to  enforce  this  supposed  lien 
of  material  men.  It  serves  to  show  to  what  embarrassments 
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I897*      ^^  commercial  world  might  be  ey^posed  hj  puibing  these 
V^^"^  maritime  liens  to  excess.    Since,  upon  the  same  principle 
Ramsay     ^j^  which  the  libel  was  tnere  filed,  however  long  the  iime 
Allegre»     ^^^  bad  elapsed,  whatever  number  of  voj^ages  the  vessel  had 
made,  and  whatever  changes  of  property  she  might  have 
passed  through,  she  would  still  have  remained  liable  to  ma- 
terial men.    For,  in  that  instance,  the  General  Smith  had 
made  a  vojage,  and  the  property  of  her  been  changed,  be- 
fore the  libel  was  filed.    She  was  admitted,  toOt  to  be  ao 
American  ship,  in  her  home  port.     The  Court  below  veijr 
properlj  dismissed  the  libel,  and  this  Court  did  not  hesitate 
to  affirm  the  dismission ;  and,  confined  to  its  just  import,  as 
an  adjudication,  it  is  most  unquestionably  correct. 

No  man  will  subscribe  more  implicitly  than  myself,  to  the 
authority  of  decisions  in  this  Court;  and  I  am  ready. at  all 
imes  to  adhete  to  the  principles  necessarily  deducible  from, 
dr  conducing  to  such  decisions*  But  farther  than  thn  no 
judge  is  bound  to  subscribe  to  authority,  for  no  other  Subjects 
are  considered  And  adjudicated* 

But  the  report  informs  us,  that  Mr.  Pinkney,  who  aigued 
against  the  n^aterial  men,  ^*  admitted  the  general  jurisdiction 
of  the  District  Court  as  an  Instance  Court  of  Admiralty  over 
suits  by  material  men  in  personam  and  m  remy  but  denied 
that  a  suit  could  be  mamtained  in  the  present  case,  because 
the  parties  had  no  specific  lien  upon  the  ship  for  supplies 
furnished  in  the  port  to  which  she  belonged.  That  in  the 
case  of  materials  furnished  or  repairs  done  to  a  foreign  ship, 
the  maritime  law  has  given  such  a  lien,  which  may  be  en- 
forced by  a  suit  in  the  Admiralty.  But  in  the  case  of  a  do- 
mestic ship,  it  was  long  since  settled  by  the  most  solemn  ad- 
judications of  the  common  law,  (which  was  the  law  of  Ma- 
ryland,) that  mechanics  have  no  lien  upon  the  ship  itself  for 
their  demands,  but  must  look  to  the  personal  security  of  the 
owner."  (4  fVlicaU  Rep.  441, 449  ) 

Now  1  have  too  high  an  opinion  of  Mr.  Pinkney's  law- 
reading,  and  of  his  talents  as  an  advocate,  nc^t  to  be  well 
convinced  that  in  this,  as  well  as  the  residue  of  the  argu- 
ment attributed  to  him,  he  must  have  been  misunderstood. 
And  1  find  my  sanction  for  this  belief  upon  the  face  of  the 
report  itself (  for.  with  the  exception  of  the  nolU^  of  the 
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lien  claimed  againit  a  domestic  ship,  tbe  authority  which  he      1 897. 
qoi^s  to  sustain  his  doctrine,  contradicts  it  in  so  manjf 
words. 

His  quotations  are  Abbott  on  Ship.  pt.  3.  ch*  3  sec.  9  to 
13,  and  tbe  case  ofTTuLevi  Dearborne^  (4  HalPt  Am.  L*  J. 
97.)  The  last  quotation  was  a  case  of  material  men  suing 
m  rem  in  a  home  port,  and  was  in  point.  But  the  quotation 
from  Abbott  was  no  other  than  the  very  passage  on  which  I 
have  before  commented,  and  which,  although  commencing 
with  stating  the  doctrines  ascribed  to  Mr.  P.  as  prevailing 
M  tbe  continent  of  Europe,  shows  most  distinctly  that  the 
law  is  otherwise  in  England.  Mr.  P.  never  would  have 
quoted,  to  support  such  doctrines,  an  author  who  ha»  been 
diown  to  assert  *^  that  a  shipwright,  who  has  once  parted 
with  a  ship,  or  has  worked  upon  it  without  taking  possession, 
and  a  tradesman  who  has  provided  ropes,  sails,  provisions, 
or  other  necessaries  for  the  ship,  (i.  e.  material  taien,)  are 
not  hj  the  law  of  England  preferred  to  other  creditors,  nor 
have  anj  particular  claim  or  Hen  upon  the  ship  itself,  for 
tbe  recovery  of  their  demands.'' 

Mr.  Pinknej's  quotation  from  Abbott  comprises,  and  is 
limited  to  the  sections  that  are  occupied  in  maintaining  tne 
doctrine  thus  laid  down  by  the  author,  and  in  showing,  ex- 
pressly, that  it  extends  to  a  foreign  as  well  as  a  domestic 
ship.  In  section  10,  the  author  cites  Justin  v.  Ballam^  (2 
Lord  Raym.  805.)  which  he  considers  as  conclusive  against 
the  foreign  ship.  The  distinction  taken,  is  not  between  a 
domestic  and  foreign  ship,  but  between  a  ship  '^  on  her  voy 
age  and  absent  from  her  owner,  and  one  in  her  home  poct.'^ 
And,even  ih  that  case,  the  law. as  laid  do«vn  by  the  learned  an 
notator  to  Abbott,  in  a  note  to  tbe  8th  section,  upon  9  Ejist^  426. 
in  the  language  of  Lord  Ellenborough,  is,  ^**  that  the  master 
may  hypothecate^  not  that  the  hypothecation  attaches  per  sc 
on  the  contract  for  necessaries.''  It  is  true,  be  cites  Judge 
Peters'  decision  in  the  case  of  The  Mew-Jersey^  for  a  contrary 
doctrine ;  but  he  seems  not  to  have  adverted  to  the  distinc- 
tion recently  admitted  between  distributing  money  in  the  re« 
gistry,  which  is  Judge  Peters'  case,  and  that  of  arresting  the 
vessel  and  subjecting  her  to  sale.  Nor  has  he  adverted  to 
the  fact,  that  Jud^  Peters  places  his  decision  on  theautho 
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Mly  of  ihe  English,  cases,  which  the  teit  of  Abbott  alone 
will  snow  are  direcUj  hostile  to  it.  Towhirhroaj  be  added, 
that  even  Judge  Peters  does  not  countenance  the  doctrine 
of  a  right  of  proceeding  tnpernmam^  attributed  to  Mr.  Pink* 
ney.  But  thisvalso,  when  wc  find  ttie  rest  of  his  reported 
argument  so.clearij  a  mistake,  we  have  good  reason  for  he- 
sitating to  ascribe  to  him.  And  the  rather,  for  that,  so  wcH 
read  a  lawyer  would  not  have  advanced  so  bold  a  doctrine, 
without  attempting,  to  fiiifl  some  shadow  of  authoritj  for  it. 
Even  Mr.  Winder,  who  argued  against  Mr.  Pinknej,  doea 
not  venture  to  pot  his  case  upon  the  taw  of  Englandi  but  re« 
lies  upon  ^  law  of  the  Cjc^nti'nent,  and  insists  on  a  ri^t  ar- 
bitrarilj  to  adopt  it  here. 

Mr.  Winder  quotes  Judge  Winchester's  decision,  and  the 
case  of  De  Lovio  v.  Bcit^  from  3  QaUiam^  400.  Bot  Judge 
Winchester  affords  no  authority,  since  he  decides  on  grounds 
which  I  have  shown  to  be  altogether  heterodoi  or  exploded* 

With  whom  the  idea  originated,  that  the  Admiralty  and 
maritimiB  jurisdiction  vested  by  t(ie  constitution  in  the  Unl* 
ted  States,  was  that  which  the  Admiralty  possessed  or  pre* 
tended  to,  before  the  time  of  Richard  II.,  1  am  at  a  loss  to 
conceive.  Judges  Hopkinson,  Bee,  and  Peters,  all  distin- 
guished revolutionary  men,  educated  before  the  revolution, 
and  deeply  engaged  in  public  life  until  long  after  the  consti* 
ttttion,  concurred  in  fixing  the  period  of  the  revolution  for 
the  la%  of  the  jurisdiction  of  the  Admiralty^  And  who  can 
doubt  that  the  doctrine  of  that  day  was,  that  the  jurisdiction 
anciently  claimed  by  (hat  Court,  was  founded  in  usurpation. 
The  acts  of  Richard  expressly  declare  it;  that  of  Henry 
treated  it  as  vain  and  void  ;  and  such  all  history  proves  it. 
Yet  it  is  onl)  by  going  back  to  those  early  times,  that  shadow 
of  authority  <an  be  found  R>r  the  pretensions  which  it  seems 
dispused  to  pat  forth  in  our  day, 

Of'tbe  ease  ro  %  Oaltuon^  \  will  only  remark,  that  it  was 
a  decilioo  in  the  first  circuit,  in  which  the  rigl^t  to  proceed 
tfi  jK^OMMi  in  t|^  Admiralty  was  asserted,  in  a  suit  upon  a 
poMc«  of  insurance;  and  if  the  nisi  prios  decisions  of  the 
Jttdgea  of  thia  Court  ate  of  any  authority  here,  it  is  only  ne« 
ommn  lo  observe^  that  a  contrary  decision  baa  been  ren* 
idem!  In  the  sinh  ftttenit*    Lai  ^tm,  tbereforei  ^  to0» 
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tbdr  I  tnd  let  me  question  be  tented  apon  principle  Uii  att-      1827 
tborttj,  independeut  of  tbo«e  decisions.  S^^*W 

I  now  come  to  Che  consistency  of  the  opinion  of  the  Court     ^^^7 
in  7%^  GtnertU  Simik,  with  itself.  Allsgre* 

That  decbion  is,  that  the  cotnmon  law  is  the  law  of  Ma* 
ijrland  with  vegard  to  the  rights  of  material  men,  and  that  it 
IfH  long  since  been  settled  that  they  have  no  remedy  in  rem. 
Bot  the  opinion  is  introduced  with  a  dicium  purporting,  that 
bad  they  sued  in  the  Admiralty  ^n  ptnonam^  there  would 
faa?e  been  no  doubt  of  t^air  right  to  proceed. 

And  here  the  question  is,  whether  there  can  be  found  any 
where  in  the  books,  a  case  ia  which  aii  action  in  ptnimam 
could  be  maintained  in  the. Admiralty i  wherein  the  action  m 
nm  was  denied  to  that  Court.  No  auch  cane  can  be  found  { 
and  the  reasi»n.  is  obvious ;  that  right  alone  would  Cake  away 
the  Admiralty  juri^iction  altocetheri  since  it  wouW  follow, 
that  the  rigbt  might  be  pursued  at  the  common  law  :  the 
•ase  of  aeamen^s  wages  always  excepted,  whkh  I  regard  as 
positii^  law,  and  which,  indeed,  has  been  supposed  by  some 
Co  be  retained  by  the  Admiraltyi  under  the  authority  gi vco 
that  Court  by  a  statute  of  one  of  the  Henrys,  to  control  mar 
riners  in  f^rd  to  the  amount  of  their  wages. 

Let  the  cases  be  searched  from  the  reihotest  period  down 
to  the  time  o(Menet(me  v.  OMom^  and  the  ground  of  pro* 
IdUtion,  and  of  neicoyegr,  uD<f ^r  the  2d  of  Henry  IV.  will 
uoifartnly  be  found  to  be  the  competency  oiiihe  common 
law  to  enforce  the  contract  This  is  tbe  principle  by  which 
even  their  jurisdietton  m  rem  is  controlled,  and  "hence  it  foU 
lows,  that  in  no  case  in  which  they  ai%  prohibited  from  pro* 
ceediog  in  re$nj  can  (hey  have  the  action  ihpirtonam. 

I  consider  the  decisipn,  therefore,  in  the  case  of  The  Oe* 
nefti/ Smi/A,  as  conclusive  pgainst  the  doctnne  which  as^ 
aerts  the  right  of  material  men  to  proceed  tit  •Y^rfohom,  and 
upon  the  authority  of  which  the  jfMseatsuit  ist  avowedly  in- 
stituted. At  least,  as  there  is  no  authority  given  foe  it  by 
the  CouK,  vre  may  conclude,  that  it  his  no  better  authority 
than  that  on  which  we  are  given  to  understand  Mr.  Pinkney 
fdied  for  the  same  dectrine. 

I  have  now  said  ^  great  deal  on  this  subjie  ct,  ano  I  could 
not  have  said  less,  and  discharged  the  duty  ^ifbich  I  feel  that 
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1^97.  '  ^^^  ^^  ^^  communitj.  I  am  fortifying  a  weak  point  in 
the  whH  of  the  constitution.  Every  advance  of  the  Admi- 
ralty is  a  victory  over  the  common  law  ;  a  conquest  gained 
upun  the  trial  by  jury.  The  principles  upon  which  alone 
this  suit  could  hare  tieen  maintained,  are  equally  applicable 
to  one  half  the  commercial  contracts  between  citizen  and 
citizen.  Once  establish  the  rights  here  claimed,  and  it  may 
bring  back  with  it  all  the  Adn^iralty  usurpatidns  of  the  fif- 
teenth century.  In  England  there  exists  a  controlling  power^ 
but  here  there  is  none.  Congress  has,  indeed,  given  a  power 
to  issue  prohibitions  to  a  District  Court,  when  transcending 
the  limits  of  the  Admiralty  jurisdiction.  But  who  is  to  issue 
a  prohibition  to  us,  if  we  should  ever  be  affected  with  a. par- 
tiality for  that  jurisdiction  T 

I,  therefore,  hold,  that  we  are  under  a  peculiar  obligation 
to  restrain  the  Admiralty  jurisdiction  within  its  proper 
limits. 

That  in  case  of  contracts  it  has  no  jurisdiction  at  all  m 
personam,  except  as  incident  to  the  ciercisc  of  its  jurisdic- 
tion in  rem. 

That  with  regard  to  the  contracts  of  shipwrights  and  ma- 
terial men  in  her  home  port,  the  vessel  cannot  be  subjected, 
unless  by  express  h)  pothccation  by  the  owner. 

That  on  her  voyage,  and  where  the  maeter  is  destitute 
of  other  means  of  raiding  the  necessary  funds,  she  may  be 
so  subjected  by  the  master,  but  it  must  be*  by  actual  hypo- 
thecation. 

But  that  wlien  the  ship  has  been  sold  for  other  claims,  and 
the  money  in  the  registry,  so  that  the  master  no  longer  has 
it  in  his  power  to  raise  money  on  her  bottom  to  satisfy  de- 
mands which  have  been  legally  incurred,  cases  may  arise  in 
which  the  claims  of  material  men  and  shipwrights,  ai|d  of 
the  master  himseM^  may  be  sustained,  without  actual  hypo- 
thecation. 

Decree  affirmed.* 

a  The  Editor  of  these  Reports  feels  it  tp'be  a  duty  which  he  owcf 
to  self  respect,  and  to  the  lodepeiMlence  of  the  bar,  to  lakf  some  no- 
tice of  the  commeou  made  in  the  above  opinion  upon  the  account 
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giren  id  tlie  tKird  Tolome  of  this  work,  of  Mr.  PmAncif't  aicstl«ieiit 
in  Che  case  of  The  General  Smith.  Whether  the  Editor  wat  w  un- 
fortunate  as  to  misunderstand  the  argtiineat  of  that  truly  learned 
person,  he  is  willing  should  he'detefmined  by  the  test  proposed  in 
the  above  opinion.  No  other  leason  is  there  given  for-qnestioDing 
the  accuracy  of  the  report,  than  that  Mr.  Pinkney  mas  too  well  reftd 
a  lawyer*  and  too  able  an  adTo^te,  to  have  uiged  an  argument 
which  b  contradicted  by  the  authorities  he  cites  in  its  support. 
This  argument  includes  the  following  positions: 

1.  An  admission  of  *'  the  general  jurisdiction  of  the  Admiralty 
over  suits  by  material  men  (fi  ftrmmam  and  in  rem.*' 

All  that  is  necessary  to  remark  upon  this  passage  is,  that  it  was 
superfluous  foi  Mr.  P.io  cite  any  authority  for  a  oonoessioB  Tolunta- 
rily  made  by  him,  orgmnenlt  grtUia,  and  it  does  not  appear  that  the 
authorities  subsequently  referred  to  in  the  margin  were  intendsd  for 
that  purpose.  On  this  occasion,  as  on  many  other  occasions,  he  pro- 
bably spoke  from  the  fulness  of  his  learning,  and  with  a  confidence 
inspired  by  his  well  grounded  reliance  upon  its  accuracy 

2.  That  no  *'  suit  could  be  maintained  in  the  present  case,  be^. 
cause  the  parties  had  no  specific  lien  upon  the  %hip  fanupjfliis  fitr* 
nished  in  the  port  to.ithich  the  6e/ongcd." 

This  is  admitted  to  be  an  exception  to  the  sweeping  denunciatioii 
against  the  applicability  to  the  argument  of  the  authorities  cited  in 
its  support  The  authorities' cited  are,  *'  Abbott  on  Shipp.  pt.  2.  oh* 
3.  s.  9 — IS.  and  the  cases  there  cited.  Woodruff  et  aL  v.  The  Levi 
Dearborne,  4  HalTe  Am.  Law  Joum.  97." 

S.  **  That  in  the  case  of  materials  furnished*  or  repairs  donf  to  a 
fortign  ship,  the  maritime  law  has  given  such  a  lien,  which  may  be 
enforced  in  the  Admiralty.*' 

The  passage  cited  from  the  text  of  Abbott,  (s.  0.)  shows,  that  by 
*^  the  maritime  law"  of  all  Europe,  England  oiHy  excepted,  mate* 
rial  men  have  such  a  lien,  i»hich  may  be  enforced  in  Ihe  Admiralty. 
Such  was  the  law  of  Rome,  and  such  is  the  law  of  all  the  maritime 
countries  of  the  European  continent.  Such,  too,  was  the  law  of 
Scotland,  until  it  was  recently  altered  by  a  decision  «*  founded  prin- 
cipally, as  it  seems,  upon  a  desire  to  render  the  law  of  Scotland  con- 
formable to  the  law  of  England  upon  this  subject**  {Abbott,  pt.  2. 
ch.  3.  s.  14.  p.  14£ )  How  far  the  limits  prescribed  to  the  jurbdic- 
tion  of  the  Admiralty  in  England  over  maritime  contracts,  by  the  de- 
cisions of  the  commop  law  Courts,  after  ages  of  controversy,  had  been 
adopted  in  this  country  before  the  revohitio.  and  how  far  the  grant  of 
Admiralty  and  maritime  jurisdiction  in  the  constitution  of  the  United 
States  is  to  be  construed  witlh  reference  ta  those  decisions,  are  ques- 
tions foreign  to  the  purpose  of  this  jnote  The  only  question  here 
is,  whether  Mr.  Pinkney  was  warranted  in  quoting;  this  passage^ 
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*•  lit  MoHliiw  Imp  hat  ghren  tooh  afien,  wliichaiaybeaiilbfetdiB 
dM  Admiraltj.**  Tht  qiMioti  if  not  wlwfber  the  mnthority  if  oott- 
▼•  elmira  to  sapport  the  pofhion ;  hot  wbedMr  it  it  folBcieiitlj  ptrtl- 
^^^H^'  mat  ta  randar  it  probaMa  tlua  it  wit  aoto^j  rafamd  to  lor  tlMft 
pnrpofa.  It  ma j  bai  that  tiiara  if,  at  to  oontanded  ia  the  abo?a  opi* 
nioiiy  foaaa  diforapanay  among  tiM  daeiiioiM  of  tha  Admirakj  jodg^i 
in  tliif  eotfatrj  on  tharalijacl;  botftill  tha  eatef  odlactad  in  a noco 
to  the  Amarioan  edition  d  AUatt,  (p.  160.X.are  betiared  to  be  fuil^ 
oiant  to  leMma  tlM  argament  attribnted  to  Mr.  Pinkney  fiom  the  im- 
potation  of  being  ditaetl j  oontradicted  by  tha  antlioritiep  qnoted  to 
foftafaiit  The eaia of nt LailillBariame, determtoed bj Mr. laa- 
tioa  Johnfon  in  tha  Cirooir  Coort  of  Georc^  to  alio  qnoted  by  Mr. 
Phikney  lor  the  tame  purpoee.  That  *•  tlrff  qnoUrtionwaf  inpointt** 
will  appear  by  the  following  extract  ftom  the  opinioB  of  the  learn* 
^  ja^g«»  af  we  find  it  reported  liy  Mr.  BafL  «•  Tha  lian  on  fateeb 
for  materUl  men  and  fhipwrighti,  asiftf  only  in  a  Jenigm  f&rU 
Where  the  owner  to  pretent  and  reeident,  the  oommoo  law  prineiplo 
moft  gorem.  In  such  caaa,  no  lien  on  the  yaffel  to  ereated.  In  dio 
cafe  of  the  owner,  who,  though  preeent  when  the  work  and  ONta* 
riato  are  fumiihed,  to  tranfient  and  noo-rafident,  I  aaft  ^Ripoead  la 
think otherwife, mU^kaii^mmik tarn iU Um  allarJiif  Ittopioper 
Hdfo  to  state,  what  fliall  be  deemed  a  fMreign,  and  what  a  domattie 
port,af  to  thto  question:  iktwfa  parti  a/ tito  dfjfbrqil  5lafei  a^git, 
m  Ukit  raped,  lo  k  etnttdleftd  at  ^brdign  partt  in  itljaiian  tteatl 
oUi/9T.  Charletton,  for  instance,  to  a  foreign  port,  at  to  a  claim  of  thto 
natara  made  in  Savannah.**    4  HaW$LawJmnn.  101. 

4.  That  **  in  the  case  of  a  domettio  thip,  it  wat  long  tinea  tet* 
tied  by  the  mott  tdemn  adjudications  of  ikt  eommm  Isv,  (which  was 
file  law  of  Marytond,)  tliat.  meclianict  bare  no  lien  oponilie.  th^ 
itself  for  their  demands,  but  most  look  to  the  personal  security  of  the 


owner.'* 


Thto  position  to  not  denied  to  be  supported  by  the  authorities  said 
to  have  been  quoted  by  Mr.  Pinkney ;  but  the  error  imputed  to  the 
report  consists  in  the  asserted  Itobttity  of  a  foreign  ship  to  such  a 
lien,  which  (as  it  hat  been  seen)  to  recognised  and  enforced  by  the 
general  maritime  law,  and  which  appears  also  to^  bafe  been  malDtain<> 
ed  by  se? oral  Admiralty  judges  in  thto  country,  and  especially  by 
Mr.  Justice  Johnson,  although  it  may  not  hare  been  adopted  by  the 
peculiar  law  of  fiagland. 

In  making  these  lemarks,  the  Editor  has  certainly  not  been  in* 
fluenced  by  any  feelings  of  disrespect  towards  the  learned  judge  by 
whom  the  abore  opinion  was  dellTcred,  nor  even  by  a  desire  to  con- 
troTcrt  the  peculiar  doctrines  maintained  in  that  opinion.  It  to  hto 
own  character  for  accuracy  and  integrity  as  the  Reporter  of  the  de- 
fusions  of  this  Court  which  the  Editor  feels  to  be  assailed,  and,  thero- 
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fore,  latkfl  to  Tindieate*  It  it  a  duty  whioh  ho  owes  to  tho  Court*  to  |  g^y^ 
the  profession,  end  to  his  own  reputation,  to  maintain  the  lldMity  of 
tlie  Reports,  whioh  are  received  as  Autlientic  eridenee  of  the  pro* 
oeediogs  4nd  adjudieations  of  this  hif  h  tribunal*  If  they  are  not  to 
be  relied  on  in  this  respect,  tliey  are  worthless.  In  closing  his  laboura, 
the  Editor  has  the  consolation  of  reflecting,  that  it  has  been  his  hum- 
ble aim  to  do  justice  to  the  learning  and  talents  of  the  bar,  and  to 
uphold  tlie  honour  and  dignity  of  the  bench.  How  far  he  has  suc- 
ceeded in  this  attipipt,  it  doea  not  become  hhn  to  speak;  b^t  he  is 
willing  to  submit  to  the  impartial  judgment  of  his  professional  brf« 
thren,  whether  the  abo?e  accusation  is  supported  by  e?idence. 
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PRINCIPAL  MATTERS 


IN  THIS  VOLUME. 


A. 

ADMIRALTY. 

1 .  A  qiiesiton  of  probable  cause  of 
seizufC)  under  the  Piracy  Acts  of 
the  3d  of  March,  1819,  ch.  75. 
aud  the  15th  of  May,  I8i0,  ch. 
1 1  J.     TIte  Palmt/ra,  1 

2.  In  such  a  case,  although  the  crt*\v 

may  be  protected  by  a  commis- 
sion bona  fide  received,  and  acted 
under^  from  the  consf  quences  at- 
taching to  the  offence  of  piracy, 
by  the  general  law  of  nations,  al- 
though such  commission  was  ir- 
regularly issued  ;  yet,  if  the  de- 
lects ill  the  commission  be  such 
as,  connected  with  the  insubordi- 
nation and  predatory  spirit  of  the 
crew,  to  excite  a  justly  founded 
suspicion,  it  is  sufficient,  under 
the  act  of  Coiigrt-ss,  to  justify  the 
captors  for  bringing  in  the  vessel 
for  ;idjudication,  and  to  exempt 
thrcn  from  costs  and  damages.  S. 
C.  16 

3.  Ahhouj[;h  probable  cause  rf  sei- 
zure will  not  exempt  from  costs 

'and  damages, in  seizures  under 


mere  municipal  ttatilMi  unkif 
expressly  made  a  ground  of  jus« 
ttfication  by  the  law  ttself,  this 
pribciple  does  not  extend  to  cap« 
tares  jure  belH.  nor  to  marine 
torts  generally,  n6r  to  acts  of 
Congress  authorizing  the  •zercisp 
of  belligerent  ric^huto  a  limited 
extent,  such  asthe  Wracy  Acts  of 
the  Sd  of.  March,  1819,  ch  7f 
and  the  15th  of  May,  1820,  ck 
112.     S.C.  17 

4.  Explanation  of  the  decree  of  this 
Court  in  the  cas«*  of  Tht  Ante' 
lope,  (an/e,  vol.  X.  p  6(>.  and  vol. 
XI.  p.  413.)    'The  Afitehpe,  5A6 

5.  QutBre^  IVhether  a  suit  tn  perao' 
nam  in  the  Admiralty  may  be 
maintained  against  the  owner  of 
a  ^hip  by  material  men  furnishing 
supplies  for  the  ship  in  her  home 
port,  where  the  local  law  gives  no 
specific  lien  upon  the  ship  which 
can  be  enforced  by  a  proceeding 
in  remf     Ramsay  v.  Alkgre^ 

611 
6  However  this  may  be  in  general, 
such  suit  cannot  be  maintHined 
wh^n*  the  owner  has  ^iyfen  a  ne- 
gotiable promissory  note  for  the 
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debt|  which  is  not  teodtred  to  be 
giTf  n  u)>,  or  actually  surreodered, 
at  Che  hearing.    S.  C.  lb. 

£^M  CoifsrmucTioN  OF  SrATinv.  Jv- 
xiaof  OTION,  5f  6. 

BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

1.  An  ancoDditional  promise^  by  the 
endorser  of  a  bill  or  note,  to  pay 
It,  or  the  acknowledgment  of  his 
liability^  after  knowledge  of  his 
discharge  from  his  responsibility 
by  the  laches  of  the  holder,  b  an 
implied  wairer  of  due  netice  of  a 
demand  from  the  drawee,  accep- 
tor,^ or  maker,  Tkorniom  v. 
W>»M^  183.  187 

2.  A  mere  agreement  by  the  holder 
of  a  bill  with  the  drawer  for  de- 
lay, without  any  consideration 
for  it,  and  without  any  communi- 
cation with,  or  assent  of  the  en- 
dorser, will  not  discharge  the  lat- 
ter, after  he  has  been  fixed  in  his 
responsibility  by  the  refusal  of  the 
drawee,  and  due.  notice  to  him- 
self.    M^Lemorey.PoweHf  554. 

556 
S.  Wherever  the  government  of  the 
United  States,  through  its  lawfully 
authorized  agents,  becomes  the 
holder  of  a  bill  of  exchange,  it  is 
beund  to  use  the  same  diligence, 
in  order  to  Charge  the  endorser, 
as  in  a  transaction  between  pri- 
vate individuals.  United  Stales 
V.  Barker^  559 

4.  Where  the  United  States  were  the 
holders  of  certain  bills  of  ex- 
change, and  their  agent  in  New- 
York  was  directed,  by  a  letter 
from  the  Secretary  of  the  Trea- 
sury, dated  Washington,  Decem- 
ber 7th,  1814,  to  give  notice  of 
non-ucceptance  to  the  drawer  and 
endorsers,  residing  in  New- York, 


and  notice  wu  giv«i  to  tlie  as* 
doner  on  the  12th  of  the  umm 
month,  the  mail  which  left  the  8tb 
having  arrived  at  New- York  at 
35  minutes  past  10  o'clock*  A.  AL 
on  the  10th  t  HeUi,  that  the  en- 
dorser was  dischHrged  by  the  dm^ 
Ugence  of  the  holders.  S.  C.    A. 
5.  So,  also,  where  the  United  Scatti 
were  the  holders  of  other  biUs^ 
and  their  agHit  in  Mew-York  waa 
directed,  by  a  letter  from  tfie  Se- 
cretary of  the  Treasury,  dated 
Washmgton,  May  8th,  1815,  to 
give  notice  of  non-payment  to  the 
drawer  and  endofrsers  reaidtnc  in 
New- York,  and  notice  was  given 
to  the  endorser  on  the  12th  of  the 
fime  month,  the  mail  whkh  left 
Washington  on  the  8th  bavii^ 
reached  New'-York  early  on  the 
mornhig  of  the  1 1th;  keU,  that  the 
endorser  was  dischaiged  by  the 
negligence  of  the  holders.    S.  C. 

A. 

C. 

CASES  COMMENTED  ON,  AND 
CONFIKMED  OR  OVERRULED. 

1.  The  Apollon,  The  Marianaa  Flo- 
ra, f  9  ff^heat.  iUp.S62^  IV^ 
babte  cause  of  seisure.  Tke  iVA 
m^frm,  17 

2.  Head  y.  The  Providence  Ins.  Co. 
(2  Cranckf  127)  Powers  of 
corporations  created  by  statute. 
Bank  of  the  United  States  v. 
Dandridgfj  68,  M 

3.  Miller  v.  NichoUs,  (4  Wh^i.  R^ 
311.)  Appellate  jurisdiction  of 
this  Court  from  the  judgments  of 
the  highest  State  Court,  in  cases 
arising  under  the  constitution, 
laws,  and  treaties  of  the  Union. 
WiUiame  v.  Norrii,  124 

4.  Osborn  v.  The  Bank  of  the  Uni- 
ted 2>tates,  (9  ITkeat.  Rep.  865.) 
Jurisdicuen  of  the  Courts  of  the 
Union   in  suits  brought  by  the 
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Foil  Masttr General.  PoHMath 

terOmeralr.  Early ^  t49 

5.  Th^  King  ▼•  Inbabitants  of  Me- 

theraeal,    (4    Term    Rtf   258.) 

Coiicli]8tvpiii>ts  of  probate  of  wills. 

Armiirongv.  Lear,  17^ 

6w  Fowle  V.  The  Comnon  Couocil  of 

Alexandria,   (11    IFheftt.    Rep. 

320.)     DemArrer  to   evidence. 

Cohmhim  In$.  Co.  r.  CedkU, 

389 

7.  OHrer  ▼..The  Marvland  Ins.  Co. 
(7  Cranck,  487.;  Deviation. 
S.  C.  390 

8.  Fitaberbert  v.  Mather,  (1  Term 
Rep.  12.)  Fraud,  or  conceal- 
ment to  avoid  the  poUcy.  Qen. 
Ini.  Ine.  Co.  v.  Ruggtee,       Alb 

9.  M«Culloch  V.  The  Sute  of  Mair- 
land,  (4  Wlieai.  Rep.  310.) 
State  powfT  of  taxation.  Brown 
T.  8teUe  of  Maryhmd,     .    449 

10.  The    Emily   and    Carorme,   (9 

Wheai.  Rep.  381.)  The  Platts- 
borg,  (10  Wheat.  Rep.  139.) 
Acts  constituting  a  **  fitting  out" 
under  the  Slave  Trade  laws.  The 
Uniied  States  v.  Qoodiiig,     473 

11.  The  United  States  i.  Klrkpatrick, 
(9  Wheqi.  Rep.  720.)  and  the 
Uniteil  Sutes  v.  Vanxandt,(ll 
Wheai.  Rep.  184.)  Discbarge 
of  surety  by  laches,  or  varying 
the  terms  of  the  contract.  United 
States  V.  Nichoir,  509 

12.  English  v.  Darley,  (2  Boe.  SfFuU. 
61.)  Natwyn  v.  St.  (^intin, 
(1  Boe.  ^  PuU.  652.)  Discharge 
of  endorser  of  bill  by  laches  of 
holder.     M^Llemore  v.   Poweil, 

555.  557 

CHANCERY. 

1.  Where  an  equity  cause  may  be 
finally  decided  as  between  the 
parties  litigant,  without  bringing 
others  before  the  Court,  who 
would,  generally  speaking,  be  ne- 
cessary parties,  such  parties  may 
be  dispensed  with  in  the  Circuit 
Court,  if  its  proces!!  cannot  r«?arb 


theDyOriftheyare 

ther  State.  ^^aUow  w.  Hinde^  193 

2.  But  if  the  righu  of  those  not  be- 
fore the  Court  are  inseparably 
connected  with  the  claim  of  the 
partif  9  litigant,  so  tbat  a  final  de- 
cision cannot  be  made  between 
them  without  affecting  the  rights 
•f  the  absent  partiei,  the  peemiar 
constitution  of  the  Curcuit  Court 
forms  no  ground  Ibr  dispensing 
with  soch  parties.     S.  C.        ii. 

3.  Bat  the  Court  nay,  hi  its  discre- 
tion, where  the  purposes  of  jus- 
tice require  it,  retain  jurisdiction 
of  the  caiise  on  an  injunction  bill 
as  between  the  parties  remilarly 
befbiSe  it,  until  the  plaintiA  have 
had  an  opportunity  of  litigating 
their  controversy  with  tlie  other 
parties  In  a  competent  tribonal  j 
and  if  It  fintdly  appear  by  the 
judgment  4>f  such  tjribimal,  4hat 
the  plaimifls  are  equitably  enti- 
tled to  the  interest  claimed  by  the 
•ther  parties,  may  proceed  to  a 
final    decree    upon  the  nerita. 

s:  c.  A. 

4.  A  question  of  ^ct  upon*  a  bill  filed 
to«et  aside  the  sale  and  assign^ 
taeot  of  a  land  warrant,  np6n  the 
ground  that  it  was  obtained  b/ 
fraudulent  misrepresentatiofl,  and 
taking  undue  advantage  of  the 
party's  imbecility  oi  body  and 
mind.     Conner  v.  Peatheretonef 

199 
5'  Evidence  deemed  insufficient,  and 
bill  dismissed.     S.  C.  lb* 

6.  Rule  of  equity,  that  where  land  hi 
sold  as  for  a  certain  quantity,  a 
Court  of  equity  relieves  if  the 
quantity  be  defective,  only  appli- 
cable to  contracts  for  the  sale  of 
land  in  a  settled  country,  where 
the  titles  are  complete,  the  boun- 
daries determined,  and  the  real 
quantity  known,  or  capable  of 
being  asrertained  by  the  vendor. 
Dunlap  V  Dnnhip^  57^.  579 

•S.  Relief  in  tqiity  agpinst  a  judg- 
ment at  law,  upon  certain  bonds 
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given  for  the  indemnity  of  the 
oblieee,  as  endorser  of  notes  drawn 
by  the  obligor,  the  consideration 
having  failed.     Scott  v.  Shrerve 

605 
8.  The  assignee  of  sucn  bonds  takes 
them  sultjf  ct  to  all  equities  exist- 
ing between  ihe  original  parties. 
S.  U«  608 

See  Lbx  Loci^  1 . 
CONSTltUTIONAL  LAW. 

1;  The  authority  to  decide  whether 
the  exit^encies  ^ontempl:ited  in 
the  constitution  of  the  Cnited 
States,  and  the  art  of  <^ongress  of 
179\ch  iOl.  in  which  the  Pre- 
sident has  authority  to  rail  forth 
the  militia,  **  to  execute  the  laws 
of  the  i'nion,  suppress,  ipsurrec- 
tions,  and  repel  invasions,"  have 
arisen,  is  exclusively  vested  in  the 
President,  and  his  decision  is  con- 
clusive upon  all  other  persons. 
Martin  v.Mott,  19.29 

2.  Although  a  militia  man,  who  re* 
fused  to  obey  the  orders  of  the  Pre- 
'sident,  calling  him  into  the  public 
service  under  the  act  of  1795,  is 
m-t,  in  the  •'ense  of  the  act, "  em- 
ployed in  the  service  of  the  Uni- 
ted i>tates,"^so  as  to  be  subject  to 
the  rules  and  articles  of  war  ;  yet 
he  is  liable  to  be  tried  for,  th^  of- 
fence under  the  5th  section  of  the 
s,ame  act,  by  a  <  'ourt  Martial  call- 
ed under  the  authority  of  the  Uni- 
ted States.  S.  C.  34 
Where,  in  an  action  of  replevin, 
the  defendant,  being  a  Deputy 
Marshal  of  the  United  States, 
avowed  and  justified  the  taking 
the  plaintiff's  poods,. by  virtue  of 
a  wnrrnnl  issued  to  the  Marshal 
of  tbf  District,  to  collect  a  fine 
imposed  on  him  by  the  judgment 
of  a  Couft  Martial,  described  as 
a  General  Court  Martial  com- 
posed of  officers  of  the  militia  of 
the  State  of  New-York,  in  the 


serviceof  the  United  States, (ttxifl 
number,  and  naming  them,)  dniy 
organized  and  convened,  by  gene- 
ral orders,  issued  pursoant  to  the 
act  of  Congress  of  February  28, 
1795,ph.  101.  for  the  trial  of  those 
of  the  militia  of  the  State  of  New^ 
York,  ordered  into  the  service  of 
the  United  Stares  in  the  third  tin- 
litary  district,  who  had  refused  to 
rendezvous  and  enter  into  the  ser- 
vice of  the  United  States^in  obe- 
dience to  th^  orders  of  the  Com- 
mander in  Chief  of  the  Stale  of 
/New- York,  of  the  4th  and  29tli 
of  August,  1814,  issued  in  com- 
pliance with  the  requisition  of  the 
President  made  in  pnrsoance  of 
the  same  act  of  C^osgress,  and  al* 
leging  thai  tile  plaintiff,  being  m 
private  in  the  mHitia,  neglected 
and  refused  to  reiidesvm^.  Sec* 
and  was  regularly  tried  by  the 
said  General  ("cart  MArtial,  and 
duly  convicted  of  the  said  delin- 
quency :  JHelflf  that  the  avowry 
was  good.     S.  C  19 

4.  It  is  not  necessary  in  such  a  case 
that  it  should  appear,  in  point  of 
fact,  that  the  particular  exigency 
actually  existed.  It  is  inAcienl 
that  the  President  ha»detcriiimed 
it,  and  all  other  persons  tie  bound 
by  his  decision.     ^^  C.  .        .  82 

5.  It  is  unnecessary  to  set  out  the  or- 
ders of  the  President.  It  is  suffi- 
cient to  show,  that  the  Governor 
of  the  State  called  out  the  militia 
upon  the  requisition  of  the  Presi- 
dent.    S.C  33 

6.  It  is  not  necessary  that  the  Court 

Martial  for  the  trial  of  delinquents, 
under  the  act  of  1795,  ch.  10 1, 
should  be  composed  of  the  precise 
number  of  officers  required  by  the 
rules  and  articles  of  war  for  the 
composition  of  General  Courts 
Martial  in  the  army.     S.  C.     35 

7.  A  Court  Martial  regularly  oi^gH' 
nized  under  the  act  of  1795,  ch. 
101.  does  not  expire  with  the  ter- 
mination of  i\  wnr  then  existing. 
S.  C 
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9.  Under  the  354i  section  of  the  Ju- 
diciary Act  of  1789>  ch.  2(X 
where  the  constructioii  of  any 
clause  in  the  constitution,  or  any 
statute  of  the  (United  States,  is 
dra*wn  in  question,  in  any  suit  in 
a  State  (^ourt,  the  decision  must 
be  against  the  title  or  right  sk  up 
by  the  party  under  such'  clause  of 
the  constitution  or  statute,  or  this 
Court  has  no  appellate  jurisdic- 
tion in  the  case^  ft  is  not  suffi- 
cient that  the  construction  of  the 
statute  was  drawn  in  question, 
and  that  the  decision  was  against 
the  title  of  the  party ;  it  must  ap- 
pear  that  his  title  depended  upon 
the  statute.     WiUiamt  v.  JVbmt, 

iir 

9.  Where,  in  such  a  case,  the  validity 
of  a  statute  of  any  Sute  is  drawn 
in  question,  upon  the  ground  of 
its  being  repugnant  to  the  consti- 
tution of  the  United  States,  and 
the  decision  has  been  in  favour  of 
Its  validity,  it  is  necestory  to  the 
exercise  of  the  appellate  jurisdic- 
tion of  this  Court,  that  it  should 
distinctly  appear  that  the  title  or 
right  of  the  party  depended  upon 
the  statute.     S.  0*  124 

iO.  Under  the  25th  section  of  the  Ju- 
diciary Act  otjt^g,  ch.  20.  this 
Court  has  no  appellate  jurisdic- 
tion from  the  final  judgqai^nt  of 
the  highest  Court  of  a  Stete,  in  a 
suit  where  is  drawn  in  Question 
the  construction  of  a  statute  of.  or 
a  commission  held  under  the  VnU 
ted  States,  unless  some  title,  right, 
privilf>ge,  or  exemption,  under 
such  statute,  &ct  be  specially  set 
op  by  the  party,  and  tne  decision 
be  agaimi  the  claim  so  made  by 
him.  Montgomery  v.  Hurman- 
deZf  129 

II.  Where  a  suit  was  brought  in  a 
State  Court  upon  a  marshal's 
bond,  under  the  act  of  April  10th, 
180(3,  ch.  21.  by  a  person  injured 
by  a  breach  of  the  condition  of 
the  bond,  and  the  defendants  set 
Vol.  XII.  82 


lip  as  a  defence  to  the  action  that 
tfaeauit  ought  tohiavebeen  brought 
in  the  name  of  the  United  States, 
and  the  Coort  decided,  that  it  was 
well  brought  by  the  party  injured 
in  Ins  own  name :  fields  that  the 
exemption  here  set  up  being 
merely  as  to  ttie  form  of  the  ac« 
tioQ,  and  no  question  arising  as  to 
the  legal  liability  of  the.defend* 
ants  under  the  act  of  Congress, 
thi^  Court  had  no  authority  to  re* 
examine  the  judgment,  so  far  as 
respected  the  construction  of  that 
part  of  the  act,  which  provides, 
that  suitt  on  marshals'  bondu 
'^  shall' be  commenced  and  prose* 
cuted  within  six  years  after  the 
said  right  of  action  shall  have  ac« 
crued,  and  not  afterwards."  S.  C. 

133 

12.  The  Circuit  Courts  of  the  Union 

have  jurisdiction,  uqder  the  con^ 
stirutioh,  and  the  acts  of  April 
SOth,  1810,  ch,  262.  s.  2$.  and  of 
March  3d,  1815,  ch.  782.  s.  4*  of 
suits  brought  in  the  name  of 
'^  the  Post  Master  Gei^erHl  of  the 
United  States  "  on  bonds  given 
to  the  Post  M^er  General  by  a 
deputy  Post  Master,  conditioned 
*^  to  pay  all  moneys  tliat  shalji 
come  to  hi^  hands  for  the  pott* 
ages  of  whatever  is  by  law  charge* 
able  with  postage,  to  the  Post 
Master  General  of  the  United 
States  for  the  time  being,  deduct* 
ing  only  the.  commission  and  al- 
4owances  made  by  law  for  his 
care,  trouble,  and  charges,  in  ma 
naging  the  said  office,"  &c.  Po^ 
MoMter  General  v.  Earfyf     136, 

144 

13.  The  Post  Master  General  has  au* 
thority  to  take  such  a  bond,'under 
the  different  acts  establishing  and 
regulating  the  post  office  depart* 
ment.  stnd  particularly  under  the 
act  of  April  30th,  1810,  ch.  262 " 
s.  29. 42 .    S.  C.  450 

14.  The  powar  of  Congreu  ^  to  es- 

tabtisb  uniform  laws  on  the  su^ 
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ject  of  bankruptcies  throughout 
the  Uoited  Stutes/'  does  not  ex- 
clude the  right  of  the  States  to 
legislate  qn  the  same  subject,  ex* 
cept  when  the  pr^wer  is  actually 
exercised  by  Congress,  and  the 
State  laws  conflict  with  those  of 
Congress.     Ogden  v.  Saunderi^ 

213 

ID*  A  bankrupt  or  insolvent  law  of 
any  State,  which  discharges  both 
the  persbn  of  the  debtor  and  his 
future  acquisitions  of  property,  is 
not  a  law  *^  impairing  the  obli- 
gation of  contracts,"  so  far  as  re- 
spects debts  contracted  subse- 
quent to  the  passage  of  such  li^w. 
S.C.  lb. 

1G«  But  a  certificate  of  discharge  un- 
der such  a  law  cannot  be  pleaded 
in  bar  of  an  action  brought  by  a 
citizen  of  andther  State,  in  the 
Courts  of  the  United  States,  or  of 
any  other  State  than  that  where 
the  discharge  was  obtained.  S.  C. 

S58 

17.  The  Stated  have  a  right  to  regu- 
late, or  abolish,  imprisonment  for 
debt,  as  a  part  of  the  remedy  for 
enforcing  the  performance  of  con- 
tracts.    Mason  v;  Hailey    370. 

378 

18.  Where  the' condition  of  a  bond  for 
the  jail  limits,  in  Rhode  Island, 
required  the  party  to  remain  a 
true  prisoner  in  the  custody  of 
the   keeper  of  |he  prison,  and 
within  the  limits  of  the  prison, 
'<  until  he  shall  be  lawfully  dis* 
charged^  witiiout  committing  any 
manner  of  escape  or  escapes  du- 
ring the  time  of  restraint,  then 
this  obligation  to  be  void,  or  else 
to  remain  in  full  force  and  vir- 
tue ;"  helfl^  that  a  discharge  un- 
der the    insolvent    laws    of  the 
State,  obtained  from  the  proper 
Court,  in  pursuance  of  a  resolu- 
tion of  the  legislature,  and  dis- 
charj^inp  the  party   from  all  his 
debJs,  &c.  "  and  from  all  impri- 
sonttaeot,  arrest,  and  resirnint  of 
his  person  thereVtit "- was  a  lauh 


Jiil  discharge f'nndihBt  hisgoiiif 
at  large  under  it  was  no  breach  ^ 
the  condition  of  the  hood.    S.  C» 

370 
19'  An  act  of  a  State  legislalure,  re- 
quiring all  importers  of  foieigo 
goods  by  the  bale  or  package,  Sec* 
and  other  persons  selling  the  same 
by  wholesale,  bale,  or  package, 
Sic,  to  take  out  a  ricense.  for 
which  they  shall  pay  50  dolbrs, 
and  in  case  of  neglect  or  refustl 
to  take  oat  such  license,  subject- 
ing them  to  certain  forfeitures  aod 
penahies,  is  repugnant  to  that 
provision  of  the  constitution  of 
the  United  States' which  declares^ 
that  «  no  State  shall,  without  the 
consent  of  Congress,  lay  any  im- 
post, or  duty  on  imports  or  ex- 
ports, excejit  what  may  be  abso- 
lutely necessary  for  executing  its 
inspection  laws ;''  and.  to  that 
which  declares  that  Congress  shall 
have  power  **  to  regulate  cons* 
merce  with  foreign  natioosy 
among  the  several  States,  and 
with  the  Indian  tribes.'^  Brewm 
v.  State  of  Mariflandf  419 

CONSTRUCTION  OF  STATUTE, 

1.  Upon  an  indictment  under  the 
Slave  Trade  Act  of  the  20th  of 
April,  1818,  ch.  373.  agafnst  the 
owner  of  the  ship,  testimony  of 
the  declarations  of  the  mastery 
being  a  part  of  the  res  gettstf 
connected  with  acts  in  furtherance 
of  the  voyage,  and  within  the 
scope  of  his  authority,  as  agent  of 
the  owner,  in  the  conduct  of  the 
guilty  enterprise,  is  admissible 
against  the  owner.  United  StaUs 
V.  Gooding,  460.  4€9 

2.  Upon  such  an  indictment  against 
the  owner,  charging  him  with  fit- 
ting out  the  ship  with  intent  to 
employ  her  in  the  illeral  voyage, 
evidence  is  admissible  that  he 
commanded,  authorized,  and  su- 
perintended the  fitment,  tbroogh 
the  instrumentality  of  bis  agents. 
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without  being  personally  present. 
S.  C.  471 

d.  It  is  not  essential  to  constitute  a 
fittfng  out,  under  the  acts  of  Con« 
gressytbat  every  equipment  ne- 
cessary for  a  slave  voyage,  or  any 
equipment  peculiarly  adapted  to 
such  a  voyage,  should  be  taken  on 
board ;  it  is  sufficient  if  the  vessel 
is  actually  fitted  out  with  intent 
to  be  employed  in  the  illegal  voy- 
age.    6.  C  472 
4.  In  such  an  indictment,  it  is  not  ne- 
cessary to  specify  the  particulars 
of  the  fitting  out :  it  is  sufficient 
to  allege  the  ofience  in  the  words 
of  the  statute,     b.  C.             473 
a*  Nor  is   it  necessary    that    there 
should  be  any  principal  offi^nder 
to  whom  the  defendant  might  be 
aifiing   and  abetting.       These 
terms  in  the  statute  do  not  refer 
to  the  relation  of  principal  and 
accessory  in  cases  of  felony ;  both 
ttie  actor,  and  ne  who  aids  and 
abets  the  act,  are  considered  as 
principals.     S.  C.          475,  476 
6.  It  is  necessary  that  the  indictment 
should  aver,  that  the  vessel  was 
built,  fitted  out,  &c.  or  caused  to 
sail,  or  be  sent  away,  wit&in  the 
jurisdiction  of  the  United  States. 
S.  C.                                      477 
7«  An  averment  that  the  ship  was  fit- 
ted out,  &c.  '^  with  intent  that 
the  said  vessel  ekouid  be  emptoy* 
ecT'  in  the  slave  trade,  is  fatally 
defectiye,  the  words  i^i  the  sta- 
tute being,  <<  with  intent  to  em- 
ploy*^  the  vessel  in  the  slave  trade, 
and  exclusively  referring  to  the 
intent  of  the  party  causing  the 
act!    S.  C.                            478 
8.  The  term  "coiire/ifei/,"  as  used 
in  the  68th  section  of  the  Duty 
Act  of  the  2d  of  March,  1799, 
ch.  128.  applies  only  to  articlt^s 
intended  to  be  secreted  and  with- 
drawn from  public  view  on  ac- 
count of  the  duties  not  having 
been  paid,  or  secured  to  be  paid, 
or  from  &ome  other  fraudulent  mo- 


tive. The  forfeiture  infiieted  b> 
that  section,  does  not  extend  to  a 
case  where,  the  duties  not  having 
bei*n  paid  or  secured  in  any  other 
manner^  than  by  giving  the  gene- 
ral bond,  and  storing  the  goods 
according  to  the  62d  sectbn  of 
the  act,  the  goods  were  fraudu* 
lently  removed  from  the ''store- 
house agreed  upon  by  the  collec- 
tor and  the  importer,  by  some 
person  other  than  the  claimants, 
who  were  bona  fide  purchasers  of 
thegoods,  and  without  thehr  know** 
ledge  and  consent,  to  another 
port,  where  the  goods  were  found 
stowed  on  boani  the  vessel  in 
which  they  were  transported,  in 
the  usual  manner  of  stowing  such 
goods  when  ahipped  for  transpor- 
tation. United  Statte  v.  350 
Cheete  of  Tea,  486.  490 

9.  Under  the  62d  secticd  of  the  act, 
In  the  case  of  /eos,  the  duties  are 
'^  secured  to  be  paid,^  in  the  sense 
of  the  law,  by  the  single  bond  of 
the  importer,  accompanied  by  a 
deposit  of  the  teas  imported,  to 
be  kept  under  the  lock  and  key 
of  the  inspector,  and  subject  to 
the  control  of  the  collector  and 
naval  officer,  until  the  duties  are 
actually  paid,  or  otherwise  se- 
cured ;  and  no  forfeiture  is  incur- 
red, under  the  68th  section,  by 
the  removal  and  concealment  of 
goods  on  which  the  duties  have 
been  thus  **  secured  to  be  paid.'' 
S.  C.  493 

10.  To  authorise  the  seizure  and 
bringint^  to  adjudication  of  teas, 
under  the  43d  section  of  the  ac^ 
it  is  necessary,  not  only  that  the 
chests  should  be  unaccompanied 
by  the  prop<'r  rertifiratee,  but  also 
by  the  marks  required  to  be 
placed  upon  them  by  the  39tb 
section.     S.  C.  496 

11.  The  lien  of  the  government  for 
duties,  attaches  upon  the  articles 
from  the  moment  of  their  impor- 
tntion,und  is  QOt  discharged  by 
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the  unauthorized  and  illegal  re- 
moval of  the  goods  from  the  cus* 
tody  of  the  custom  house  offi- 
cers. S«  !*•  lb» 
12.  Quctre^  Whether  such  lien  can  be 
enforced  against  a  bona  fide  pur- 
chaser without  notice  that  the  du- 
ties were  not  paid  or  secured.  S. 
C.                                          Ih. 

See  Admiralty,  d. 

Constitutional  Law,  1 , 2, 3, 4; 

^  6, 7, 8,  9, 10,  11,12,18. 
Corporations,  1,  2, 9, 4,  5. 
Limitation. 

CORPORATIONS. 

1.  Municipal  corporations,  acting 
within  the  limits  of  the  powers 
conferred  upon  them  by  the  legis- 
lature, in  the  exercise  of  a  special 

'  franchise  granted  to  them,  and  the 
performance  of  a  special  duty  im- 
posed upon  them,  are  responsi|)le 
for  the  acts  and  contracts  of  their 
agents, 'duly  appointed  and  au- 
thorized, within  the  scope  of  the 
authority  of  such  agents,  in  the 
same  manner  as  other  corpora- 
tions and  private  individuals  are 
responsible  on  their  promises,  ex- 
press and  implied.  Clark  v.  The 
Corporation  of  Waskingtonj  40 

.  Where,  by  the  charter  granted  by 
Congress  to  the  city  of  WaKhing- 
ton,  the  corporation  was  empow- 
ered '^  to  authorize  the  drawing 
of  lotteries,"  for  eO'ecting  certain 
improvements  hi  the  city,  and 
upon  certain  terms  and  condi- 
tions :  Heldy  that  the  corporation 
was  liable  to  the  holder  of  a  ticket 
in  such  a  lottery  for  a  prize  drawn 
against  its  number,  although  the 
•managers  appointed  by  the  cor- 
4)oniti<m  to  superintend  such  lot- 
tery were  empowered  to  sell,  and 
had  s«>ld  the  enijre  IcMtery  to  a  lot- 
tery deahV  tor  a  gross  sum,  who 
was,  by  his  "agreement  with  them, 
to    execute    the    details  of  the 
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scheme  as  to  the  sale  of  the  tick- 
ets, the  drawings,  and  the  pay* 
mem  of  the  prizes.  S.  C.  40 
S.  It  seesis,that  the  power  granted  in 
the  charter  *Mo  authorise  the 
drawing  of  lotteries,''  cannot  be 
exercised  so  as  to  discharge  the 
corporation  froin  its  liabilitj,  ei- 
ther by  granting  the  lottery,  or 
selling  the  privilege  to  others,  or 
in  any  other  manner;  but  the  lot- 
teries to  be  authorized  by  the  cor- 
poration must  be  drawn  under  its 
superintendence,  for  its  own  ac- 
count, and  on  its  own  responsibi- 
lity.   S.  C.  40 

4.  In  a  suit  brought  by  the  President, 
Directors  and  Company  of  the 
Bank  of  the  United  States,  npon 
a  bond  given  to  the  bank  to  secure 
the  faithful  performance  of  the 
of&cial  duties  of  one  of  its  cash- 
iers, evidence  of  the  execution  of 
the  bond,  and  of  its  approval  by 
the  board  of  directors,  (according 
to  4he  rules  knd  regulations  con- 
tained in  the  charter  of  the  bank,) 
is  admissible,  notwithstanding 
there  was  no  record  of  such  ap- 
proval; and  the  plaintiff  may 
prove  the  fact  of  such  approval 
by  the  board,  by  presumptive  evi* 
dence,  in  the  same  manner  as  such 
(act  might  be  proved  in  the  case 
of  private  persons,  not  acting  as 
a  corporation,  or  as  the  agents  of 
a  corboration.  Bank  of  the  Urn" 
ted  States  v.  Dondrit^e,        64 

5.  Where,  in  such  a  case,  the  cashier 

is  duly  appointed,  and  permitted 
to  act  in  his  office,  for  a  longtime, 
under  the  sanction  of  the  direc- 
tors, it  is  not  necessary  that  hi» 
official  bond  should  be.  accepted 
by  the  board  of  directors  as  tohs^ 
factory  J  accoirding  to  the  terms  of 
thf  charter,  in  order  to  enable 
hiRT  to  entt-r  legally  on  the  duties 
ot  his  office,  or  to  make  his  sure^ 
ties  responsible  for  the  non-per- 
formance of  tho5e  duties.  'Jl  he 
charter  and  the  by-laws  are  to  he 
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centidcredi  in  iMf  respecti  as  dt- 
rector jf  16  the  board,  and  not  as 
camtitUmi  precedent.  Batik  of 
the  United  States  v.  Dandridge^ 

64.81 

CONTRACT. 

See  Constitutional  Law,  14,  l^^, 
16, 17, 18. 

GuAaANTlB. 

Insurance. 

Saut. 

SuatTY. 

D. 

DEVISE. 

1«  £.  beiug  seisi^d  of  lands  in  the 
State  of  .\t;w*York,  di'vift«*d  ihe 
same,  by  iiis  last  will  find  tf*sta- 
irient,  to  bis  son  Joseph, .  in  It  e, 
and  oth«*r  lands  to  ln»  ton  iVIed- 
cpf,  in  lee,  and  Hdded  :  *'  it  js  my 
Willi  and  I  do  order  and  appoint, 
that  if  eitner  of  my  .said  sons 
should  depart  this  life  Withtmt 
lawful  issutf  his  share  or  part 
shall  go  to  the  survivor  ;  and  in 
case  of  both  their  deaths,  without 
lawful  issue,  thenl  give  all  the 
propf  rty  to  ray  brother,  John  £., 
and  my  sister,  Hannah  J.,  and 
their  htirs.^'  Jos**ph,  cne  of  the 
.sons,  died  without. lawful  ifsue,in 
1812,  leaving  his  brother  Medcef 
surviving,  who  afterwards  died 
without  issue  :  Held^  that  Joseph 
took  «in  cMHte  in  fc*e,  defeasible  m 
the  event  nf  hisdyin^  wiil*oMt  is« 
sue  in  \\w  lifetinteof  his  bMUlirr  • 
thai  tile  iiniitfttion  over  wm^  i;o(>d 
as  an  executor V  devbe  ;  and  on 
the  death  of  Joseph,  vested  in  his 
surviving  brother  Medcef.  Jatk- 
ifon  V.  Chew.  \  58 


%  ThisCoarttdopUthelocaliawof 
real  property,  as  ascertained  by 
the  dt^ions  of  the  State  Couru^ 
whether  tloi»e  dectsiooa  are 
grounded  on  the  coustrartion  of 
the  statutes  of  ttN»  State,  or  form 
a  part  of  theuuwritteo  law  of  the 
State.     S.  C.  162 

8.  The  Court,  therefore,  considered 
it  unnec«*ssaiy  to  examine  the 
question  arising  upon  the  above 
devise,  as  a  question  of  general 
law :  or  to  review,  and  attempt  to 
reconcile  the  cases  in  the  Cni^lish 
Courts  upon  similar  clauses  in 
wills,  the  construction  of  this 
clause  having  been  long  sHtled 
by.  a  uniform  series  of  adjadira- 
lions  ill  ew-Y«irk,  and  having 
become  a  fixed  rule  of  projierty 
in  that  .State.     S.  C.        l6j ,  l62 

4.  A  devise  iiM he  following  words: 
**  I  give  and  devise  to  my  beloved 
son,  E.  W.  G^  two  third  parts  of 
that  my  Fvrry  Farm^  S4»  called," 
&c,  **  to  him,  the  said  E.  W.  G., 
and  t(»  his  heirs  and  aMsisns  for 
ever,  he,  my  sawi  »on  E,  W.  G., 
p>iying  all  my  juMt  d^^bts  out  of 
said  estate.  And  I  do  hereliy  or- 
der, and  it  is  my  will,  that  my  son 
E.  W.  G.  shall  pay  all  my  just 
debts  out  of  the  estate  herein  121  ven 
to  him  a!(  aforesaid,"  creates  a 
char^'e  upon  the  estate  in  the 
hands  ol  the  devisee.  F otter  v. 
Gurdnrr,  498.  501 

5.  A  bona  fide  purchaser,  who  pa^^s 
the  puirhase  money  to  a  person 
authorized  to  sell,  is  not  bound  to 
look  to  Its  application,  whether 
in  the  case  of  lands  charged  in 
the  hands  of  an  heir  or  devisee 
with  the  payment  of  debts,  or 
lands  devised  to  a  trustee  for  the 
payment  of  debts      S.  C.       302 

6.  Bur  if  the  money  be  misi^pplied  by 
the  devjjiee  or  trustee,  with  rhc 
co-t»perHiion  of  ihe  purchaser,  he 
remnins  liable  to  the  'Tt-ditors  for 
the  sum  50  mi.suuolied.     b.  C. 

502 
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7  On  4  M  file<^  by  an  etiicutor 
sgttiuiC  H  devisee  nflands  charged 
with  th«*  p^yifleot  o(  debit|  lor  an 
account  of  |be  trust  fund,  &c.  the 
creditors   are  nut   indi!«pt*n8able 

Ertiet  to  the  suit.  The  fund  mav 
i>roiif  ht  into  Court,  and  dintri- 
buted  under  its-  dirtH;tioii|  accord- 
ing to  the  rights  ol  thtise  who  may 
apply  for  it,    S.  0.  500 

8*  All  absplote  beqiiesit  of  certain 
slaves  to  P.  H.  is  qualified  by  a 
pubaequeiit  timitation  over,  that  if 
either  of  the  testator's  grand  chil- 
dren, P.  H.,  or  J*  D.  A.,  ikauld 
die  witk'mt  a  lawful  hetr  of  tktir 
hodieMy  ihni  the  oiker  thtuUi  heir 
kie  eMiaie,  which  converted  the 
previous  estate  into  an  estate  tail ; 
and  there  t>eing  no  words  in  the 
will  which  restrained  the  dying 
without  issue  to  the  time  (if  the 
death  of  the  legatee,  the  limita- 
tion over  W4S  li**ld  to  be  a  rontin* 
genry  too  remiite.  IVilhamstm 
V.  i>aite/,  568 

9.  The  nde'  of  pnriue  $equiiur  ven^ 
irem  is  uuiversall>  (ullt)\tr«Hl,  un* 
less  there  be  something  in  the 
terms  of  .the  instrument  which 
disposes  of  the  mother,  separa- 
ting the  issue  from  her.  S.  C.  570 

DUTIES. 

See  CoNSTBUCTioN  Of  Statute,  8,9, 
16,11,12. 

EVIDENCE. 

1.  Where  the  testimony  of  the  seiz- 
ing officer^  in  a  proceeding  in 
rem  in  the  Admiralty,  is  a<imit- 
ted  in  the  Ctiurt  below  without 
objection,  it  cannot  be  objert^-d 
to  mtliis  Court  on  appeal.  I'te 
Fahnyra,  I.  18 

!2.  The  rulea  of  evidence  as  lo  pre- 
sumptions in  the  case  of  private 
ibdividuals,  are  applicable  to  the 
a<'ts  nf  corporate  bodies.     Tkr 


Bamk  of  the  United  8iaU§  v. 
Dandrid/^e,  64. 69 

3.  Cases  where  corporate  acts  have 
been  the  subject  of  presaasp- 
tions.    S.  C:  71 

4.  Distinction,  as  to  evidence,  be- 
tween;an  art  prescribed  by  law  to 
be  done  as  a  condttion  precedenif 
as  a  record,  or  only  directory  to 
the  officers  who  are  to  make  tile 
record.     S.  C.  81 

5.  Ihe   exclusive   iurisdiction  over 

wills  of  personalty  belongs  to  the 
appnipriate  tiourt  having  the  pe-> 
culiar  cognisance  of  testaonentary 
matters ;  and  before  any  testa- 
mentary paper,  foreign  or  domea- 
tic,  can  be  admitted  in  evidence, 
it  must  receive  probate  in  soch 
Court    Armstrong  v.  LeWTf  l€9* 

175 

6.  Upon  an  indictment    under    the 

Slave  Trade  Act  of  the  20th  oi 
April,  1))18,  ch.  373-  against  th^ 
owner  of  the  ship,  testimony  of 
the  declarations  of  the  master 
being  a  part  of  the  ree  gf^et^ 
connected  with  acts  in  further* 
ance  of  the  voyage,  and  within 
the  scope  <»f  his  authority,  as 
agent  of  the  owner  in  the  conduct 
of  the  guilty  enterprise,  is  admta- 
sible  against  the  owner.  Vmted 
8tali$  V.  Gttoding^        460.  469 

7*  Upon  such  an  indictment  against 
the  owner,  charging  him  with  fit- 
ting out  "unt  ship,  with  intent  to 
employ  her  in  the  illegal  voyage, 
evidt-nce  is  admissible  that  ne 
commanded,  authorized,  and  so- 
})erintended  the  fitment  through 
the  instrunientality  of  his  agents, 
without  being  personally  present. 
S  C.  471 

8.  The  onais  probandi^  m  criminal 
cases,  lies  upon  <he  prosecution, 
unless  there  be  some  positive  pro- 
vision by  statute  to  the  contrary. 
Umled  Stalee  v.  Qoodingf    460. 

471 

See  GuARANTTB.  e. 
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GUARANTIE. 

1.  The'lbllowinf  kfter  of  goarantiei 

*<  BaUmare,  17th  Nov.  1803. 
^  Capt«  Chaelis  Diuiuf  on  d, 
^  DMr  Sir:— My  too  WiUiam  having 
mentioned  to  m^^  that,  in  con- 
aeqoenee  of  your  esteem  and 
ftiendthip  for  him,  you  had 
caused  and  placed  propertff  of 
momrk  and  your  hrother^s  m  lik 
hands  for  sade,  and  that  it  is  pro- 
bable,  from  time  to  time,  you  may 
have  considerable  transactions  to- 
gether ;  on  my  part,  I  tbiniL  pro- 
per to  guarantee  to  you  the  con- 
duct of  my  son,  and  shHil  hold 
myself  liablf,  and  do  hold  myself 
liable  for  the  faithful  discharge  of 
all  his  engagements  to  you,  both 
now  and  in  future.  (Signed,) 
fimo.  Pbestman,"  will  extend  to 
a  partnerfhip  debt  incurred  by 
William  P.  to  Charles  Drum- 
mood,  and  Richard  his  brother,  it 
being  proved  that  the  transac-'. 
tlons  to  which  the  letter  related 
were  with  them  as  partners,  and 
that  no  other  brother  of  the  said 
Charles  was  interested  therein. 
Drummond  v.  Prestmnn^       515 

2.  In  such  a  case,  the  record  of  a 
judgment  confessed  by  the  prin- 
cipal, William  P  to  Richard  D., 
as  surviving  partner  of  Charles 
and  Richard  D  ,  for  the  amount 
of  the  debt  due  by  William  P.  to 
the  partnership  firm,  was  held  to 
be  admissible  in  evidence,  inter 
aUa^  to  charge  the  guarantee, 
George  P,,  under  his  letter  of  gua- 
rantie.    S.  C.  519 

Set  Surety. 


INSURANCE. 

1.  A  policy  f(5r  10;000  dollars,  upon 


a  voyage  "at  and  from  Alexan- 
dria to  St.  Th<4nMS,and  twoothei 
ports  in  the  West  indies,  and 
back  to  her  p<irt  of  discharge,  in 
the  United  States,  upon  all  lawful 
goods  and  merchandise,  laden  or 
to  be  laden  on  board  the  ship,  &c« 
beginning  the  adventure  upcm  the 
said  goods  and  nierchandise  from 
the  landing  at  Alexandria,  and 
continoihg  the  same  bntil  the  said 
goods  and  merchandise  shall  be 
safely  hiffded  at  St.  Thomas,  &c 
and  the  United  States  aforesaid  i?* 
is  an  insurance  upon  every  suc- 
cessive carefo  taken  on  board  in 
the  course  of  the  voyage  out  and 
home,  so  as  to  oiver  the  risk  of  a 
return  cargo,  the  proceeds  of  the 
sales  of  the  outward  cariro.  Co^ 
lumbian  Ins.  Co,  v;  Cetlett^SSS 

2.  Such  a  policy  covers  an  insu- 
rance of  10,000  dolbrs  during 
the  whole  voyage  out  and  homCi 
so  long  as  the  assured  has  that 
amount  of  property  on  board| 
without  regard  to  the  fact  of  a 
portion  cif  the  oriffinal  carao  hav- 
mg  been  safely  landed  at  an  in- 
termediate port  before  the  loss. 
S.  C.  S94, 395 

3.  Where  the  cargo,  in  the  course  of 
the  outward  voyage,  and  before 
its  termination,  was  permanently 
separated  from  the  ship  by  the 
total  wreck  of  the  latter,  and  the 
cargo  being  perishable  in  its  na- 
ture, though  not  injured  to  one 
half  its  value,  it  became  necessa- 
ry to  sell  it,  the  further  prosecu- 
tion of  the  voyage  with  the  snmc 
ship  or  carifo  became  impractica- 
ble ;  /le/^,  that  this  was  a  techni- 
cal total  |i»ss«  on  account  of  the 
breaking  up  of  the  voyage.  S  C. 

391 

4.  Whether  a  delay  at  a  particular 
port  constitutes  a  deviation,  de- 
pends upon  the  tisage  of  trade 
with  reftrence  to  the  object  of  sell- 
ing the  cargo.  Where  different 
ports  are  to  be  visited  for  this  pur- 
pose, the  owner  has  a  right  to  Umit 
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th#  prk^  at  which  the  matter  may 
sell,  to  a  reanonable  exteol  $  and 
a  delay  at  a  particolar  ptirt,  if 
hfmmfidt  iqade  for  that  purpose, 
dops  not  oonttitute  a  d«*viHiion, 
though  occasioned  by  this  rettr'c- 
lion.     S.  C.  338 

5«  Freight  is  not  a  charge  upon  the 
salvaife  of  the  cargo  in  the  hands 
of  the  underwriters,  whether  the 
aisur«*d  is  owner  of  the  ship  or 
not.    1 C.  395 

6.  Where  an  insurance  was  effected 
after  a  loss  had  happened,  though 
imlmowo  to  th<*  assart,  the  mas- 
ter having  oniitti*d  to  communi* 
cate  informati6n  to  the  owner, 
and  having  expressed  his  inten« 
tioo  not ,  to  writf  to  the  owner, 
and  taken  measures  to  prevent 
the  fact  of  the  loss  being  known, 
for  the  avowed  purpose  of  ena- 
bling the  owner  to  efiect  insurance, 
ID  consequence  of  which  informa- 
tion of  the  loss  had  not  reached 
the  partit'S  at  the  time  the  policy 
was  und'erwritten :  Ueid,  that  the 
owner  having  acted  with  good 
faith,  was  not  precluded  from  a 
recovery  upon  the  policy  on  ac- 
count of  the  fraudulent  miscon- 
duct of  the  master.  General  In-^ 
ter^it  Int.  Co.  v.  Ruggles^   408 

INWCTMENT. 

See  Construction  op  Statute,  1, 2/ 
3,  4,  ^,  6,  7. 
Practicb,  11^  12, 13. 


J. 
JURISDICTION. 

1.  Cases  in  which  the  appellate  ju- 
risdiction of  this  Court  may  be 
exercised  upon  the  final  judg- 
ments or  decrees  of  tlie  hii^hest 
Conn  of  liiw  or  equity  of  a  i^tate. 


under  the  2^th  section  of  the  Jti- 
diciary  Act  of  1789/  ch.  20. 
WVHamM  ▼•  NorrU^  Mwigtme* 
ry  V.  Hernandez^  117*  129 

2.  Jurisdictiim  of  the  Circuit  Courts 

of  suits  brought  in  the  name  of 
the  Post  Master  General  of  the 
Unitfd  Mates  on  bonds  given  to 
that  officer  by  his  deputies.  Fos^ 
Master  General  v.  Early ,      136. 

144 

3.  Manner  in  which  the  jurlsdictian 
of  the  Circuit  Courts,  in  equity 
cases,  is  to  be  exercised,  where, 
from  the  constitution  of  the  Court, 
persons  who  ought  regularly  to 
be  madf  parties,  cannot  sue  or 
be  sued  in  those  Courts,  MaBom 
V.  Hindt.  193 

4.  Jurisdiction  of  a  Court  of  equity 
over  legacies  cannot  be  exercised 
until  the  will  has  received  probate 
in  the  proper  Court  having  the 
peculiar  jurisdiction  over  testa- 
mentniry  matters.     Arm&brmg  T. 


Leai 


169 


5*  The  lien  for  duties,  under  tlie  im- 
post laws,  cannot,  in  any  case,  be 
enforced  by  a  libel  of  informatioo. 
in  the  Admiralty ;  the  reventie  ju- 
risdiction of  the  District  Courts, 
pnateedine  in  reai,  only  extending 
to  castas  of  seizures  kitfoffettmrte 
inder  laws  oi^  impost,  tmv^ation, 
or  trade  of  the  United  States. 
United  States  v.  3M)  Cilet/«  of 
Tea,  48G 

6.  But  a  suit  at  common  law  may  be 
instituted  in  the  District  or  Cir- 
cuit Courts,  in  the  name  of  the 
United  >tates,  founded  upon  theii* 
legal  ri^ht  to  recover  the  posses- 
sion of  goods  upon  which  ihey 
have  a  lien  for  duties,  or  to  reco- 
ver damages  for  the  illegal  taking 
or  detaining  the  same.    S.  C.  lb. 

7  Jtirisdirtiou  of  the  Admiralty  in 
suits  tn  personam.  Ramsay  v. 
AUegrey  6l  I 

See  Lkx  l.orr. 
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L. 

LEX  LOCI. 

1.  A  lestateentary  paper  exeeaied  in 
a  foreign  country,  even  if  exe- 
cuted io  as  to  gire  it  the  effect  of 
a  laA  will  and  testament  by  the 
foreign  law,  cannot  be  made  the 
Ibundation  of  a  suit  for  a  legacy 
b  the  Courts  ofthis  country,  un- 
til it  has  received  probate  here, 
in  the  Ikmrt  having  the  peculiar 
jurisdiction  of  the  probate  of 
wills  and  other  testamentary  mat- 
ters.   Armttrang  v.  Lear,    l69 

LIEN. 

1.  The  lien  of  a  judgment  on  the 
lands  of  the  debCOTi  created  by 
statute,  and  limited  to  a  certain 
period  of  time,  is  unaflfected  by 
tfavcircumstance  of  the  plaintiff 
not  proceeding  upon  it,  (during 
that  period,)  until  a  subsequent 
lien  has  been  obtained  and  carried 
into  execution.   Rankin  v.  8atiif 

.177 

2.  Universal  principle  that  a  prior 
Uen  is  entitled  to  prior  satisfaction 
out  of  the  thing  it  binds,  unless 
the  lien  be  intrinsically  defective, 
or  is  displaced  by  some  act  of  the 
party  holding  it,  which  shall  post- 
pone him  at  law  or  iniquity.  S. 
C.  179 

3.  Mere  delay  in  proceeding  to  exe- 

cution is  not  such  an  act.    S.  C. 

Ih. 

4.  Distinction  created  by  statute,  as 
to  executions  against  personal 
chattels,  and  reasons  on  which  it 
is  founded.    S.  C.  179}  180 

See  CoN9TaucTibN  or  Statute, 
U,  12. 

LIMITATION. 

U  Under  the  fourth  sectidn  of  the 
Vol..  XII.  88 


act  of  April  10th,  1806,  ch.  21, 
although  the  condition  of  the 
marshal's  bond  is  broken  by  his 
negleeting  ta  bring  the  money 
into  Court,  directed  to  be  so 
brought  in,  or  to  pay  it  over  to 
the  party,  yet,  if  the  proceedings 
be  suspended  by  appeal,  so  that 
the  party  injured  has  no  right  to 
demand  the  money,  or  to  sue  for 
the  recovery  of  It,  his  right  of  ac- 
tion has  not  accrued,  so  ai  to  bar 
it,  if  not  commenced  within  six 
years.  Monigomenf  v.  Heman^ 
dez,  129.  ISS, 

2.  An  acknowledement  of  the  debt 
by  the  personalrepresentatives  of 
the  orignial  debtor,  deceased,  will 
not  take  the  case  out  of  the  sta- 
tute of  limitations.  DboMptOM 
V.  Peier,  5fti 

LOCAL  LAW. 

U  Under  the  act  of  North  Carolina 
of  1782,  forthe  relief  of  the' offi- 
cers and  soldiers  in  the  continen- 
tal line,  &c^  the  commissioners 
having  determined  that  the 
French  Uck  was  within  the  reser« 
vations  of  the  statute,  as  public 
property^  and  having  surveyed 
the  said  reservation  in  17S4,  the 
same  was  protected  from  indivi- 
dual survey  and  location,  although 
it  exceeded  the  quantity  of  640 
acres.  EdwarM  Leasee  v.  Dot' 
6^,  206 

.2.  The  French  lick  reservation  has 
not  been  since  subjected  to  appro* 
priation,  by  entry  and  survey,  as 
vacant  land,  by  any  subsequent 
statute  of  North  Carolina  or  Ten- 
nessee.    S.  C.  A. 

3.  This  Court  adopts  the  local  law  of 
real  property,  as  ascertained  by 
the  decisioos  of  the  State  CourU; 
whether  those  decisions  arc 
grounded  on  the  interpretation  of 
statutes,  or  on  unwritten  law 
which  has  b<?com€  a  fixed  role  of 
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prcoer^  in  the  State.     Jaehom 
If.  Ckew,  158. 1^ 

4.  Cases  reviewed  in  which  this 
Court  has  recognised  the  State 
decisions  as  conclusive  of  qnes- 
tions  of  local  law.    S.  C.       1 68 

5.  A  question  in  equity  as  to  the  title 
tthdi  lot  of  land  in  the  town  of 
Lenngton,  Kentuckyi  reserved  as 

gublic  property,  and  clainaed  as 
aving  beep  appropriated  by  the 
plaintiff's  ancestor.  Bill  dismiss- 
ed under  the  circumstances  of  the 
case.    M^ConneOy.  The  foisn  of 

6.  The  act  of  May  8th,  1820,  ch. 
595.  «  for  the  relief  ef  the  legal 
representatives  of  Henry  Willi^'^ 
did  not  authoriie  them  to  enter 
lands  within  the  tract  surveyed 
and  laid  off  for  the  town  of  Clai- 
borne, in  the  State  of  AlabaoM. 
Choiard  v.  Pope,  587 

7t  On  the.  construction  of  the  statute 
of  Vii^mia,  emancipating  ^ves 
broughtMnto  that  State  in  1792, 
unless  the  owner  removing  with 
them  should  take  a  certain  oath 
^thin  siity  days  aAer  such  re- 
moval, the  fact  of4he  oath  having 
been  taken  may  be  presumed  by 
the  lapse  of  twenty  years,  accom- 
panied with  possession.  JUason 
v.  Matilda,  590 

8.  Under  the  statute  of  Virginia;  giv- 
ing to  debts  due  on  protested  bills 
of  exchange,  the  rank  of  Judg- 
ment debts,  a  joint  endorser,  who 
has  paid  more  thnn  his  propor- 
tion of  the  debt,  has  a  right  to  sa- 
tisfaction out  of  the  assets  of  his 
co-endorsee,  with  the  priority  of 
a  judgment  creditor  lAdderdaU 
v.  RabinMon,  595 

9«  A  concession  of  lands  niade  by 
the  Spanish  authorities  at  Mobile 
in  the  year  1806,  canaot  be  given 
in  evidence  to  support  an  eject- 
ment in  the  Courts  of  the  i  nited 
States,  the  same  not  having  been 
recorded,  or  passed  gpou  by  the 
board  of  commissioners,  or  regis- 


ter of  the  land  oOc^,  fstabfiahaii 
by  the  acts  of  Congresa,  rditi^ 
to  land  titles  in  tiMt  couotrj.  As 
La  Croix  v.  Chamhotlmm^   599 

Set  LiBN. 

TlBATT,  ly 2|  8. 

p. 

PAYMENT. 

Application  of  pavDMtots.    M^QHiv. 
BmHkoftkeUmied  States,  511. 

5M 

POWER. 

£^eeDBvi8s,4, 5|& 

PRACTICE. 

1.  A  stipulation  taken- in  an  ado^ 
mltysuit  is  a  substitute  imr  tfie 
thing  Itself,  and  the  8ti|Nilatora 
are  amenable  to  the  exercise  of  all 
those  powers  which  the  Court 
could,  enforce  if  the  thing  ttadf 
were  still  in  its  custody.  lie 
Pabnyra,  1.  ID 

i.  in  every  case  of  a  proeeeding  for 
condemnation,  upon  captures 
made  by  the  public  ^ips  of  war 
of  the  United  States,  whether  as 
of  prise  strictly  jwrt  heK,  or  un-, 
der  atatutes  of  Congress,  in  the 
nature  of  prise  ordinances,  the 
proceedings  are  in  the  name  of 
the  United  Mates,  who  prosecute 
for  themselves  as  well  as  the  cap- 
tors, and  the  latter  cannot  control 
the  proceedings.     S.  C.  11 

S.  The  strictness  of  technical  com* 
mon  law  forms  is  not  indispensa- 
ble in  proceedings  tn  rem  in  the 
Admiralty.  In  general,  in  a  libel 
for  a  forfeiture,  it  is  sufficient  to 
allege  the  offence  iu  the  words  of 
the  statute.     S.  C.  IS 

4.  A  previous  prosecutiok  in  peno^ 
nam  against  the  offenders,  Is  not 


I  N  D£  X. 


659 


uecetiaryi  mider  the  Piri^v  Act, 
to  found  the  proceeding  tn  rem 
against  the  captured  property. 
S.  C.  14 

5.  Where  an  objection  to  the  testi- 
mony of  the  seising  officer  is 
waived' in  the  Tourt  below,  an 
objectioo  to  it  on  the  groulid  of  in- 
terest cannot  be  made  on  appeal. 
S.C.  18 

&  Where  the  burthen  of  proof  of  cer- 
tain specific  defences  set  up  by  the 
defendant  is  on  himi  and  the  evi-^ 
deoce  presents  contested  facts,  an 
absolute  direction  from  the  Court 
that  (he  matters  produced  and 
read  in  evidence  on  the  part  ef 
thedefeodant  were  sufficient  in 
law  to  maintain  the  issue  on  his 
party  and  that  the  jury  ought  to 
render  their  verdict  in  favour  of 
the  defendant,  is  erroneous  I  and 
a  judgment  rendered  upon  a  ver- 
dict purporting  to  have  been  given 
uader  such  a  charge  will  [^  re- 
versed, although  the  record  was 
made  up  as  upon  a  bill  of  excep- 
tions taken  at  a  trial  before  the 
jury  upon  the  matters  in  issue,  no 
such  trial  ever  having  taken  place, 
and  the  case  having  assumed  that 
shape  bv  the  agreement  of  the 
parties,  m  order  to  take  the  opi- 
nion of  the  Court  upon  certain 
questions  pf  law.  United  Statee 
V.  TiUotem^  180 

7*  This  Court  cannot  take  iuri^dic- 
tion  of  a  Question,  on  wnich  the 
opinions  of  the  judges  of  the  Cir* 
cuit  I'ourt  are  opposed,  where  the 
division  of  opinions  arises  upon 
some  proceeding  subsequent  to 
the  decision  of  the  cause  in  that 
Court.     Devereaux  v.  Marr^  2 12 

8-  The  opinion  of  ahe  Court,  or  the 
reasons  given  for  its  judgment, 
(unless  in  the  case  of  instructions 
to  the  jur> ,  spread  oppn  the  re- 
cord by  a  bill  of  exceptions,)  form 
no  part  of  the  record,  within  the 
meaning  of  the  above  25th  sec- 
froo.    Nor  are  thev  made  a  part 


of  the  record  by  the  local  law  of 
a  Stite,  requiring  the  jfdges  to 
file  their  opinions  in  writing 
among  the  papers  in  the  cause. 
William  v.  Norrie^  U7  119 
9*  No  orders  in  the  State  Court,  after 
the  removal  of  the  record  into 
this  Court,  (not  mad^  b>  way  of 
amendment,  but  introdw  ug  new 
matter,)  can  be  brought  into  tbQ 
record  here.  The  cause  must  bt 
heard  and  determuied  upon  the 
record  as  it  stood  when  removed. 
S.  C.  120 

10.  The  judgment  of  the  highest  Court 
of  Ihw  of  a  State,  deciding  in  fa- 
vour of  the  validity  of  a  statute 
of  a  State*,  drawn  in  qu**stion  on 
the  ground  of  its  being  repuenant 
to  the  constitution  of  the  United 
States,  is  not  a  final  judgment 
within  the  25th  section  of  the 
Judiriarv  Act  of  1789»  ch.  20.  if 
the  suit  has  been  remanded  to  th# 
inferior  State  Court  where  it  ori- 
ginated, for  further  proceedings 
according  to  law.  Wxnn  v  JacAr- 
soit,  135 

11.  Objections  to  the  form  and  suffi- 

ciency of  the  indictment  may,  in 
the  discretion  of  the  Court,  be 
discussed,  and  decided,  during  the 
trial  before  the  jury  but,  gene- 
rally speaking,  ihey  ought  regu- 
larly to  be  considered  only  upon 
a  motion  to  quash  the  indictmept> 
or  in  arrest  of  judgment,  or  on 
demurrer.  Unitea  Statf^  v. 
Gooding^  460. 478 

12.  In  criminal  proceedings,  the  ohtif 
probandi  rests  upon  the  prosecu- 
tor, unless  n  different  provision  is 
expressly  made  by  statute.  S.  C. 

471 

13.  Where  two  or  more  persons  are 
jointly  charged  in  the  same  in- 
dictment with  a  capital  offence, 
they  have  not  a  righiy  by  law,  to 
be  tried  separately,  withont  tlie 
consent  of  the  proisecutor ;  but 
sucTi  sepnrnte  trial  is  a  matter  to 
b^e  allowed  in  the  discreiion  of 
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the   Court.     Vmted  8iaie9^v. 

MarckanU  480 

14.  No  judgmeDt  or  decree  can  be  ren- 
dered dir«^(Iy  against  the  United 
States  for  co^ts  and  expenses. 
The  Antelope^  646.  5:>0 

19.  The  fees  and  compensation  to  the 
marshal,  where  the  government 
m  1  (NUly  to  the  suit,  and  bis  fees 
or  compensation  are  chargeable 
to  the  United  ^^tates,  are  to  be 
paid  out  of  the  treasury,  upon  a 
certificate  of  the  amount,  to  be 
made  by  the  Court,  or  one  of  the 
judges,    S.  C.  5M) 

16.  An  injunction  out  of  the  Circuit 
Court,  to  stay  proceedings  on  a 
judgment  at  law  in  that  Court, 
may  issue,  notwithstanding  the 
pendency  of  a  writ  of  error  on 
the  judgment  in  this  Court.  Par^ 
her  V,  Judges  of  the  Cirant 
Court  of  Maryland^  56l 

17.  An  ii^unction  issued  by  order  of 
Ihe  Diltrict  Judge,  expires  at  the 
next  ta'm  of  the  Court,  unless 
continued  by  the  Court  \  but  the 
denial  of  several  successive  mo- 
tions to  dissolve  the  injunction, 
may,  under  circumstances,  be 
considered  as  equivalent  to  an  or- 
der foi^renewing  it.     S.  C.     664 

18.  The  bail  is  fixed  by  the  death  of 
the  principal  :*fter  the  return  of 
the  ca-  9a,  and  before  the  return 
of  thesctVc/acifl*;  and  the  bail 
IS  not  entitled  to  an  exonerrtur 
in  snch  a  case.  Davideon  v. 
Taylor  J  604 

See  Admiraltv. 
Devisk,  7.. 


s, 


▼endee  is  at  liberty  t»  retuni  the 
article  sold,  an  offer  to  return  it  is 
equivalent  to  an  offer  accepted  bj 
the  vendor,  and  the  contract  bein|^ 
thereby  r(*srinded,  it  is  a  deftnce 
to  an  action  for  ih<*  purdiase  mo- 
nfv,  broiif^bt  by  the  vendor,  and 
will  entitle  the  vendee  to  recover 
It  bad  ifit  has  been  paid.  T%an^ 
tony.Wynn,  183.189 

S;  So,  if  the  sale  is  absolute,  and  the 
vendor  afterwards  consentsto^- 
cofiditionally  to  take  back  the  arti- 
cle, the  conaequences  «re  the 
same.    S.  C.  ,  IL 

S.  But  if  the  sale  ht  abaolote,  and 
•  there  ht  no  subsequent  consent  t» 
.  thke  back  the  article,  the  contract 
remains  open,  and  the  vendee 
must  resort  to  his  action  upon 
the  warranty,  unless  it  be  pre^red 
that  the  vendor  knew  of  the  un- 
soundness of  the  article,  and  the 
vendee  tendered  a  return  of  it 
within  a  reasonable  time.     S.  C. 

4.  Question  afs  to  the  aufficiMicy  of  a' 
notice  of  sale  of  fval  property 
under  a  deed  of  uoit  Newmam 
V.  Jnrkean^  67^ 

5*  No  particular  form  of  such  a  no- 
tice is  prescribed  b>  law ;  if  is  suf- 
ficient if  the  description  of  the 
land  is  rea^i^onably  certain,  so  ms 
to  inform  the  public  of  tbe  pro- 
perty to  be  sold.    S.  C.  i& 

STATUTES 

or  Missouri. 
See  LiBif. 

OF  Nsw-YoaK. 
See  Local  Law«  s,  4. 
Devise,  1, 2, 3. 


SALE. 

t.  Upon  a  sale  with  a  warranty  of 
soundness,  or  where,  by  the  sj)e- 
^'ial  terms  of  the  contract,  the 


or  North  Carolina 
See  Local  Law,  1, 2. 

or  ViaoiNiA. 
<See  Local  Law,  8,^*. 
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SURETY 

t.  The  act  of  May  15th,  1820^  ch. 
625.  s.  2«  which  rfquiri^  new 
turetiet  to  be  given  by  certain 
public  officers  on  or  before  the  SOth 
of  bepleojberi  1 620.  does  not  ez« 
preuly,  or  by  implication,  dit- 
cliarge  the  former  sureties  from 
their  liability.  The  U.S.w  m- 
dkMj  505  M)8 

2.  The  sureties  are  not  responsible 
for  moneys  placed  by  the  ffovem^ 
ment  in  the  hands  of  the  principal, 
after  the  lef^al  termination  of  his. 
offite;  but  they  are  responsible 
for  moneys  which  came  Into  his 
hands  wlnle  in  office,  and  which 
he  subsequently  failed  to  account 
for  and  pay  over»     S.  C.       509 

3.  In  general,  laches  is  not  imputa- 
ble to  the  government:  But, 
qucartj  whether,  in  case  there  is 
an  express  agreement  between  the 
government  and  the  principal, 
giving  time  to  the  latter,  and  sus- 
pending, the  right  of  the  former  to 
8ue,the  sureties  are  not  dtschai^ged, 
as  in  a  similar  caie  between  pri- 
vate individuals  ?     S.  C.        510 

4.  A  mere  proposition  to  give  tune, 
and  fuspend  the  rigl^t  to  sue,  upon 
certain  conditions  and  contingen- 
cicfs,  which  are  not  proved  to  have 
been  complied  with,  or  to  have 
happened,  will  not  discharge  the 
sureties.    .S-  C.  510 

5.  The  cases  of  the  United  States  v. 
Kirkpatrick,  (9  Wheat.  Rep. 
920.)  and  the  United  States  v, 
Vanzandt,  ( 1 1  JFheat.  Rep.  1 S4.) 
applied  to  the  determination  of 
the  above  case.     S.  C.  509 

6.  A.  W.  M^G.  nve  a  bond  to  the 
Bank  of  the  United  States,  with 
sureties,  conditioned  for  t)ie  faith- 
ful performance  of  the  duties  of 
the  office  of  cashier  of  one  of  the 
offices  of  discount  and  deposit 
during  the  teim  he  should  hold 
that'  office^  The  president  and 
directors  of  the  bank  having  dis- 


covered that  be  had.  been  guilty 
of  a  groM  breach  of  trust,  passed 
a  resolution,  at  Philadelphia,  on 
the  27th  of  October,  1 8.0,  *'  that 
A.  W.  M^G.,  cashier,  &c.  be,  and 
be    is    hereby  suspended    from 
office,  till  the  further  pleasure  of 
the  board  be  known ;''  and  ano- 
ther resolution,  **  tlw  the  pren- 
dent  of  the  office  at  M/ddleiaumi 
be  authoriied  and  req«ieste4  iO 
receive  into  his  care,  from  A.  W. 
M'G.,  the  cashier,  the  cash,  billa 
discounted,   books;  papers,  and 
other  property  in  said  office,and  to 
take  such  measures  for  haviitf 
the  duties  of  cashier  discbargedy 
as   he    may    deem   expedient.'' 
These  resolutictns   were  imme- 
diately trsinsmiued  by  mail  to  the 
president  of  the  offio?  at  Middle- 
town,  who  received  them  on  the 
morning  of  Scmday,  the  29th  of 
the  same  month,  hot  did  not  com- 
municate ihem  X0   the   ebshieri 
nor  carry  them  Into  eti^,  until 
the  afternoon   of  the  SOth.  be- 
tween   fqor  #nd.  five   o'clock: 
Held^  that  the  sureties  continued 
liable  for  hia  defaulu  ootil  that 
time.    il^'GtS  v.  Bamk  of  the 
Vmied  iSMet,  511 

7.  On   such  a  bond,  the  recovery 

against  the  sureties  is  limited  to 
the  penalty.    S.C.  511 

8.  Partial    payments    having  lieea 

made  by  ^  sureties,  (.subject  to 
all  questions,)  the  application  of 
these  payments  was  made  by  de- 
ductine  them  from  the  penalty  of 
the  bond,  and  allowing  interest 
on  ihe  balance  thus  resulting, 
fn>m  the  cummencettient  of  the 
suit,  there  having  been  no  pre- 
vious demand  of  the  penalty,  or 
acknowledgment  that  the  whole 
was  due.     S.C.  514 

9*  But  interest  was  refused  to  the 
sureties  on  the  payments.    S.  C. 

315 
10.  An  agreement  between  the  credi- 
tor and  principal  debtor  for  delay, 


C6t 


IND  E^. 


or  otherwise  changing  the  naturs 
of  the  contmct  to  the  prejudice 
of  the  surety,  in  order  t<w  dis- 
chNrge  the  tntter,  most  he  an 
afref*ment  having  a  sufficient 
coosideration,  and  binding  in  law 
upon  the  parties.  ilf^Lm/fre  ▼. 
JpoiMrtf,  554. 556 

5#e  Oi;iRAirTiK. 


T. 

TREATY. 

1.  I  grant  made  by  the  British  Go* 
▼ernor  of  Flor^^i  after  the  de- 
claration of  indepejndence,  whhin 
the  teriicory  lying  between  the 
Missiiisippi  and  theChatahouchee 
rivers,  and  b<*tween  the  Slst  de« 
gree  of  north  latitude,  and  a  line 
drawn  from  the  mnufh  of  the 
Yatoo  river  due. east  to  the  Cha* 
taliouche^,  is  invalid  hs  thefoun* 
dation  of  title  in  the  Courts  of  the 
Uiyited  States.  Hat'court  v.  Gat7- 
btrd^  523 

3.  Spanish  grant^i  made  after  the 
treaty  of  0€*aee  of  1782,  between 
the  United  States  and  Great  Bri- 
tain, within  the  territory  east  of 
the  river  Mississippi,  and  north 
of  a  line  drawn  from  that  river 
at  the  Slst  degree  of  north  lati* 
tnde,  east  to  tfa^  middle  of  the 


.*iver  ApaiachicoiBy  have  no  in- 
trinsic validity,  and  the  holders 
must  de|>end  for  their  titles  ei- 
clttsively  on  the  htws  of  thf  Uni- 
ted States.  Ht-ndtnon  v.  I  mi^ 
dexter* 9  Lemee^  5S1 

S.  No  Spanish  grant,  aiade  while  the 
country  was  wrongfully  occupied 
by  Spam,  can  be  valid,  unless  it 
was  confirmed  by  the  compact 
between  the  United  States  and 
the  ^>tate  of  Georgia,  of  the  i4th 
of  April,  1802,  or  has  been  hid 
before  the  board  of  commission- 
ers constituted  by  the  act  of  Con- 
gress of  the  8d  of  March,  1803^ 
ch.  340.  and  of  March  27th} 
J804yCh.4I4.     S.C  531 

w. 

WILL. 

1.  A  testamentary  paper  executed  in 
a  foreign  country  so  as  to  give  it 
the  eflect  of  a  last  wilt  and  testa- 
ment by  the  foreign  law,  cannot 
be  made  the  foundation  of  a  suit 
for  a  legacy  in  a  Court  of  equity 
in  this  country,  until  it  has  re- 
ceived pro6(ife  here  in  the  proper 
Court  having  the  peculiar  juris- 
diction of  the  probate  of  wills, 
and  other  testamentary  matters. 
ArmsffOHg  v.  Lear^  1^ 

See  Devisk. 
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